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•f  th«  court, 

Th«  e(HRy&ai.iuuit,   Standard  Basket    )eflipanjr,  filed  a 
liill  In  t^uitj  aaakinc  to   aajela  the  braaeli  •f  e  rtaia  oe»» 
traota  wh^^raliy^  it  vaa  olaiaed  tlie  ««f'«adanta  agraad  n«t   ta 
•RCaca   In   tha  tsenufaoture  af  baidcata.      Bef^ndanta  iattr^osad 
canaral  and  apaaial   dan&rrara  to   Uia  UIX,  vhiah  danurrara 
WT9  attataia»d.     Canplalnsint  alaetad  to   vtand  \^  Ita  bill» 
wkaraupon,  a  Am9T—  «sa  antarad  diaMisalae  th«  bill  for  want 
•f  aquity,   ta  ravoraa  vhieh  ttea  oDmplaiaant  ha<i  auad  out  this 
vrlt  af  •Tr9r, 

Jfy  ito  bill   ttoa  amplainant  aat  farth  tha  fcXlavlBf 
facta.     Tha  thraa  Sasbaki  brath«ra  wr*  •»«««•«  in  th*  laiBlna»a 
af  miattfaaturiag  baakate  in  tlie  Sity   af  ^hlaaca,  und^r  tha 
MUM  and  fltyla  of  Aaarioan  laakat  nanyaay;    thay  •ntarf>d  inta 
aacatlations  vith  tha  ooaplainant  whioh  rftBultad  la  thn  aa^a 
•f  thair  bnaiaaao  ta   th«t  oonflalnaat  Tt  a  oon»id«ratien  9t 
#14,C;0c«C0,     T«  aeaiplata  and  aoompliah  that  aala,   the  Jiaabaki 
hrathara  axaautad  and  dallrarad  to   tii«  ecaplaia»nt  a  noMrandMB 
in  writiag  aaknovladeiac  tha  raaaipt  af  |1,C0C«0C  as  aamaat 
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aency,   aoad  aiatiiif   that  M,OC€.0O  «»■   to  b«  yaid  on  July  15, 
191f  •   «nd  th»  1i»*l«n««  tf  #9,CCO,C0  «•»  to  b«  s«eur«A  Iqr  • 
eta*tt«l  Kert«&g«,    »ay»1il«  ^l.SOf.CO   Meh  »enth{   und  Ix   thia 
MiOMinuUtait   a»9y  ef  vhieh  wui  attaoh^d  tc  the  bill,    the 
D«n\?s)t:i1irother«  «icr«c4  that  th«jr  «eul4  *m»t  aiart  ia  any  iMiakat 
bnaiavea,*     Thla  maaaraadum  af  a$reea«Bt  vaa  ex«auta4  uacii»r 
data  of  July  10,   191t.     Xha  #4*C<C«00  vaa  paid  aa  m^ir^m^  Igr  tha 
eeaiplainant.      Xha  IMaakl   broth«ra  axaoutad  a  bill  af  aala  of 
tlialr  buaineaa  to   tha  eaatplainaat  and  aubaaquantly  the  balaaaa 
•f  th«  payataata  fram  th«  cMiplatnant  to   thit  Xianelri  brethert 
wurm  oiada  a»  oallad  far  in  tha  maawrand«ua  ^f  aer««R!'!nt.      Th«r«* 
aftar«   on  £)«afmbar  16,   193C,  Antes  Oasbaki  mnA  Bolealav  iSaaibak:! 
aatwred  into  a  eentraat  in  writing,  with  tha  eemplainant,  whara* 
iai  it  «aa  atipulatad  that  tha  prior  agr9«>]B«nt  ba  aa  medifiad  aa 
to  pansit  Anton  xwrnbakl  and  Bolaalav  i>«iibaki  te  maaafactura 
baakata  for  tha  a&a@Xainaat«     Tha  praTiaiona  of  thia  lattar  aaa* 
traat  mx9  herainaftar  r0t9TrnA  ta  n9t*  apasifioally.     fha  bill 
raforr^id  yartiaularly  to   th«>  aavaral  nagativa  oaTaaaata  90n» 
tainad  in  tttie  oaatraet  •n  th«  jpart  of  Anton  and  Bolaalav  i>aHballf 
ta  the  affaat  that  thay  vauld  nat  aeaiyata  with  tho  oaaiplaiaaat 
in  the     Wcinaaa  af  aaaafaeturing  baakata,  aar  intcrfara  vith 
Ita  baaiaaaa,  nor  aall  any  af  tha  baakata  th^  naaufaoturai 
ta  any  SMraan,   firm*  or  earpc ratios  othar  than   tha  oeaplaiaaat, 
and  tliat  th<ii9r  veuld  refrain  fravi  doing  any  aat  whioh  might  ba 
injarioua  to   tha  eatabliahad  baaket  aasuffioturlag  baaineae  af 
tha  eoaplainadt. 

Tha  bill  farther  aat  forth  that  under  tha  tarma  of 

and 
the  eoatraet  of  i)ae«mbar  1ft,  192C,  Anton/^olaalav  IMmbakl  agreed 

to  nanufaotura  and  aall   ta   the  aoaylaiaaat  aaeh  miwtfr  of  baa* 

kata  aa  it  atight  require,   from   time   to  tiaa,  at  aartaia  apeai* 

fled  frie«a;   aad  it  alaa  alleged  that  ocaplalnant  hud  parfanaed 

ita  part  af  thia   oontraet  in  erery   reepeet  bat   that  Anton  and 


i,««{     fMf 


\6ttp%9ii 


ruuii»lefm&; 


Id  HHtisiiisnQ 


iM 


■.<SOP     .<■ 


•C'  •  ■.•'^<nv 


'  >«    -% .  • .,     mi 


t-'lv. 


,:siiixirf  «Sf 


mxJ   f. 


»n.fr.-.'T»     M'» -f 


■I     -i.j   :  p 


Bolctlav  Dwi^akl  taatf  fftilftd  to  per  fern  thmir  fmr%  •t   th«  oon* 
traet.     Aacerdlnc  to  th«  *ll«g»tloat  in   th«  bill  it  appMra  t]Mt 
Aat«n  and  Bol««l»«  l}«m1iiiki.    vubs«qa«iii  t«   ik«  eontraet  of  jj«a«aib*r 
16,  1920,   ••tablislMA  a  plant  for  tha  mamfaatur*  of  Imvkat*  ta 
ba  col4  to   th«  9(»plaiiiaat  and  thtkt   th»  eoaplalnant  plaocd  or4«ri 
for  batlrat*  with  th«a  up   te   sbaut  Maroh  19ia,  which  %ri9Tm  war* 
filLffd,   bttt   theii,  oa  9t  about  that   tici*   th«  oomalalnant  plaead  an 
or4«r  far  a  o«rtain  l«t  af  baabatt  ttndar  tb«  eeatraat  and  tkis 
%rAttr  wat  rcfaaad,  tha  Bambakls  giTin«  as  th«lr  ra<  son  for  thia 
rafuaal,   tho  fact  that  tha  buainaaa  waa  then  own^d  by  othar  partiaa, 
wha  vara  eonduetlac   tha  inialnaaEi  undar  th*  aania  of  Atlaa  Baakat 
Cewyamr.  and  that  tha  buaineia  m»%  balng  uadar  Ihwir  control 
thay  w<?ra  not  in  a  pooltlen  %o  fill   th'^  ordar* 

Tha  bill  than  allacao   that  or>  or  about  Maroh  4,  1921, 
Aatan  and  Bolaalaw  Oaabakl  oada  an  aocisaaiant  of  aither  tha  whalo 
or  part  of  thair  iat<^raat  in  tha  buoinaa*  thai'  wara  carrying  on, 
to  tha  othar  two  dafandanta.   fitold  J^eabaki  and  Joaaph  titkewaki, 
and  furthar,    that  thia  aaaicmant  waa  not  mada  in  coed  faltk* 
but  rathar  for  tho  purpaao  of  aradins  tha  obllgatiena  vhleh 
Antan  And  Balaolaw  Danboliliad  had  undar  thair  eontraet  with  %h» 
oonplainant,   datad  Da««nbar  16,   19ac,   and   that  Witold  Danbaki 
and  Joooph  Witkowaki  had  full  knewladga  of  that  aentraat  and 
tto  tomo  at  tha  timo  of  thisaoaignmani  to   than  froa  Anton  and 
Bolaalav  fiaabakl. 

Tha  bill  furthar  allagao  that  the  four  dafandanta* 
doing  buBinaas  as  tha  Atlaa  laokat  CoM^anjr,  ara  now  oponly  riolat« 
lag  tha  ooTonanta  of   tha  oontraat  of  DaooMbor  16,  192C,  not  to 
oomyat*  or  intarfaro  witli  tha  oaaplaiaaat  in  ita  baainaaa  and 
that   oald   dafandanta,    oinoa  Maroh  1,  1980,  hara  baan  aolieitinc 
ordaro  fren  oenplainant* a  euatoMoro  in  tha  City  of  Cbiaafa  and 
surraundlng  tarritory  and  that  thay  will  eentiaua  to   do   ao  unlaaa 
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r««trttin«4  1^  iajunetien;   and  thai  \iy  r«a»on  of  ttais  iat«r* 
t^fnem  «ltn  lt«  butin«ttB,   \^   tn«  d*f f^ndaAts , th«  oenplainMit 
has  sufitAlttwd  Iocs  of  profits  and  Ittjnry  and  danum*  t«   It*  tual* 
!!•»«,   «nd   that  ti  c  acti«n  of  the  defendant*,   if  oontlnutd,  will 
raault  in   futara  Irraparabla  daaa^a  and  inJUxj   to   the  ccmplaia* 
aa%. 

It  Is  ttoaa  alleged  in  the  bill  that  rn,  to  wit,  the 
ICth  day  of  July,  1919.    (the  data  of  the  first  ecntraet)   and 
thi^reaftor,   the  r«a«ona\»le  limits  of  the  estaVliahod  trade 
aad  (••A'Vill  of  the  haaket  business*   formerly  aimed  lay   the 
Sesibalri  brothers  and  puraheeed  Iqr  the  ooaplainaat,   mtendod 
•Tor  the  City  of  Ohieago*  and  ite  aurroundiag  territory   to  the 
oxtlMt  of  fifty  milos,   and  that  sinee  i^areh  X,  1921  •   the  do* 
feadants,   doing  husiaese  »a  the  Atlas  Basket  Coaiyaagrt  had  «ad« 
dlToro  oales  of  haskats  manafaetured  Iv   thea,   to  difforont  per* 
aoaa*   firaa  aad  eorporatieae  within  the  City  of  Chiea«o,   ami 
the  surreuadiag  territory,  and  that   they  will  Gontiane  to  do 
so  unlese  eajeittedy  and  it  is  further  alleKOd  thAt  the  ooae 
ylaiaaat  has  no  adequate  reaedy  at  lav  and  that  uales«  the 
defendants  are  enjoined,   the  eomplainant  will   suffer  irrofmrahlo 
loss  and  injury. 

The  hill  ecaeludea  with  the  prt^er  that  the  defendants 
he  restrained  and  enjcinnd  froa  Tlolatiag  the  nacatlTO  ooveaanto 
•f  the  oontraet  of  DooesilMir  1«,   19dG,  and  partioularly,   that  thagr 
he  restrained  from  eeapetiac  with  the  eceiplalnant  and  injuriag 
ita  ootakliahod  haaket  maaufaeturiac  huaineee,   within  the  City 
•f  Chleago  and  its  sarreuadias  territory  to    the  extent  of  fifty 
ttileo  while  the  complainant,   its   suooessors  and  assicas   shall 
fanjr  oa  said  husiness, 

trader  the  ecnttaet  of   July  IC,  1919,    the  three  Sonlioki 
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%r«th«r»  agr««4  vlth  or>mplaliuiat,   that  tiiay  would  ntt  ^niar  into 
any  baalrat  l3uain<»aB.      In  affaot  thw  agr«»<>m«nt  vaa  without  Unit 
•ithar  aa  to   time  or  plao*. 

Vartiaa  nay  makt  a  rmiid  asracoiaat  in  yittraint  af 
tradt  wherA  tha  oporatioa  of  th«  aei'cemont  ia  partial  and  !!»• 
Itad  under  r«aaenalsla  eonditiona  and  wiiara  it  in  aupported  ligr 
a  Tali&ablo  aoncid«ration.     For  Axanpla,  vhara  en*  ialla  ottt  a 
baainaaa  to  another  tpr  a  giToa  eonoideratioa  and  acrem  not  ta 
T9»0n%9r  such  iRioineaa  th*>reaftar  within  a  reaaoaabla  Unit  of 
tarritary,   tha  agretmant  is  Talid*   and  if  tha  Tandar  braaehod 
tha  agreomant  and  r««antara  the  ^Hiainaao  within   tha   t*rr&tox7» 
to  th»  danagd  «f   th*  othar,   aQulty  will   r«atrain  hin.      Sou  thorn 
Tira  ftriek  ana  ^Jlaar  C:q,   t.    tha  Gitjrdan  City  i^iand  ^^o. .   293  III. 
616,     luv  an  Agraan<<»nt  ia  ganaral  raatraint  af  trada  la  acainat 
pnhlie  polioy  and  Toid.      thm  eoarta  will  not  anfaree  any  do»* 
traat  whioh  axoludea  a  party,  g<?n«rally»   frtm  following  any 
lawful   tnda  or  bueinaae  banafieial    to   tli«  eoomunttj  and  ta  hin. 
IMS&I  ▼•    Stftan  jtanufaeturinfr  Co..   184   XU.   836;        «iaion  Stmw* 
^»r*  GO'   Y.    Sonfiald.   W»  111,  42C);   j[£££  t.    Staanmw.   264   Hi. 
no,     S^iarnforn,    the  aentraet   of   .luly  IC,   1119,  wan  Toid, 

Tha  aontract  af  DaoMihar  16,   1920,   r«>oitod  that  whera* 
na  tka  aanplainaat  undar  th^  eontraet  •€  July  ic,  1919,  had 
yurohaoad  the  baakat  bualaoaa  af  tha  l^anbaki  brathara  far  a 
▼aluable  eoaaidoratlaa,  whioh  purohaea  tha  ocnplalnant  had  nada 
npaa  tha  oxyraao  underatandlag  and  oondition  that   tha  i>etabiki 
brathara  *w»uld  nat  aator  into  oonpatltion"  with  tha  ooa* 
plalnant  during  tha  tin«   it  or  ita   auocaaoore  or  aooigno   ahould 
*a«rry  on   th<»  oaid  bufinaaa  af  nanufaeturinc  baakata  within  tha 
laeality  af  tha  aatabliahad  trada  and  good«wlll  af  th«  aaid 
buBinoBo,**   and  wh<^raaa  the  partiaa  d»eir»d   to   entitr  into   a  oaa* 
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trAet"  V  vhittli  auXd  «gr««aieiit  sf  Juljr  IC,  1919,  amy  \t9  ■•di- 
fl»4  ••  •«  t«  9«mit  th«  9»rti««  of  th*  ••eond  imrt  (the  ixmbskia) 
to  aumufaotur*  basJr«t«  f«r  th«  yacty  of  th«  first  part  (    th* 
eciiplaliuuit)   vlthia  the  sAld  t«rritejin]r*»   therefor*,   "the  Miii 
••a tract  of  July  10,  1919 «   t*  h«ra1tgr  nadificd  m  &•  t*  p«VBit 
th«  parti«»  af  the  aaooitd  part  tc»  aanttfaatora  1»a«k«t«  t^r  th« 
yartjr  ef  th*  flr»t  part  only,  vithia  tli«  tia*  aa4  territory 
aftir*«ald,   proTlAaA,  }M»«»T«r,   th&t  iritli  tM*  •laglt  vxe«?9tiea 
th«  Mid  aersmant  sf  July  IC*  1919  »  »  *  sliall  b»  0arrla4  sat 
la  aeo«r4ane«  with  th«  •]cpr««t  and  impXiad  eenditi»ai   tD«fraaf » 
ahioh  ars  Ii9r«l3y  ratlfiad  and  eonfir«ed"aad  the  partiff«  pt   ih« 
ci««ond  part  proo««d«d  to   a£ra«  «ith  th«  eoapl&inaat  te  ea,rrf 
out  th«  former  a«r«<8n«at  "in  tM«  ri»ffpff«t,   that  from  and  aftar 
tlko  data  h4»rf>«f,   th«y  vill   Maiat  aHA  r«fraiB  frea  •Attrlnc 
late  «onp*titlea  with  tha  party  ef  tha  flret  j^art,   in  tha  imai* 
aa«»  ttf  nanufaeturlBg  Isaokats,  duriag  the  tiatt  in  whisk  tha 
IMurty  ef  the  first  part,   its  suoeeRsere  ar  aatisaa,   ehall  enrvy 
aa  said  Vusinees,  er  wlthia  th«   t«rrito]ry  «h«rft  said  business 
kaa  Waa  established,  tU  «it,   the  City  ef  Chieaea,  and  its  sur« 
reandiag  territory  te   the  extent  ef  fifty  ailee.*     ly  this 
seeead  agreement  the  parties  ef  the  aaooad  yart  agreed   that 
ahile  manufaeturing  btiskels  for  ooaplainant  it  would  iMt  sell 
te  anyone  elea  ar  interfere  with  ooaplainant* s  basinese  in  any 
vay.     Farther,  %gr  thie  agr^esMmt,   the  eenplaiaant  ngreed  ta 
Iragr  its  re^uiret^eats  front  the  parties  ef  the  aeeond  part  and 
the  latter  parties  agreed  te  furnish  sueh  re^ir«Nneats  at  sfaai* 
fied  priees.     It  is  te  be  noted  that  the  eontraet  of  July  1C» 
1919,  lud  been  exeeuted  by  the  three  Benbdki  brothers,   Anten, 
Baleslaa,   'Oid  viteld,  as  parties  ef  the  saoead  part,  whereas  only 
Anton  and  Halesla*  were  parties  if  the  seeoad  part  in   th#  eaa* 
traat  pt  Saaaabav  Id,  1980,     tlM  latter  eeatraet  eould  haTa 
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dlr«o%  <;«atr»Qtaiil  r«l»1»lon»  ef  lUiy  kinsl  b«i%«^i3   Ut«  ftcnplninant 
KnA  Je«#ph  ViUcowvkl* 

«U1«  ili«i  oott|»l«inAnt  may  hav«  aotuiratf  o«r%ftlii  eon* 
inii«ttt«l  rights  ««  against  A»tea  «tt4  aaXaalav  i>«aVckl«   ss  a 
rf'iuit  of  th4»  eoatraet  c»f  imtms^r  I<S«  19S0,  in  «»z>  epinien 
it  1*  nat  ahfttm  %  tk^  f«t«tR  ^ll»e*4l  ia  thp  bill  t«  hav«  imy 
ri<^ht*  m»  finaiati  WitolA  JD«H»i1>»ki  or  'tit^revaOti  eaoh  a«  vouli  1M 
aao^soary   te  support  iUv«  mil   e«  ffts-  aft  it  rftlatea  t«  thesa 
iao  <l#r«adente« 

Vairlhomorc,   th«  <!(mBlai {»»%*»  bill   thavo  thai  it  io 
Vaaad.   at   l«att  ia  )ptart,   ca  tite   r«futaX  of  Anton  and  il<^lt»«Xa* 
£»«a1»ftki   ttnu   thoir  aoaiKiia,   wltoitf  £io«lfe«ki  and  l««ard  tfitkoaoki^ 
to   tall  i\m  h»«ferot«  of  their  Tanufaeetttr*  te    ih<»  9ea$*latn«Bt  ao 
aitraoiA   to   io  tb«¥  ec^ntraot  ef  X>«o«iabar  16,   IfibC*   eiad  ^  iajuao* 
tiea  rtFOtrnialAc  d«if4»a(t»>.nto  tr&n  failia#t  to  o'bi&arvo  the  aasatiTo 
ooTorisnt«  of  th«  eontr*«t.   oostplaiaaRt  oatka  to  aeaoHplioh  a 
•9«olfie  porforr^aflo^  ef  its  pceitivo  ecvonemts.     k  Mil  will 
aot  lia  in  a^Mitjr  vhieh  ie  in  of  foot  for  a#«»elfi9  parfomanc* 
•f  «  oentraot  oaiaing  for  a  <»e3ilinuiB4i  jtorfomaaea  tluraafli 
a  loii«  period  of  tlaa,     qrapo  ^roalr  Ooal  Oo^   ▼.    ?p»llai»n.   5f 
III.   A|»p,   eaC;   Barloy  t,    Unitary  HJgtriot  of  ^hioaga.   tt*   111, 
A5»p.   ajT;   is£  V.    Inkofitie  X-aajnio  Bell    aiub.   X«9  111.   App.    »a»« 

Xf  m  aa«tt»a  that  thara  i»  a  valia  eontraotual  aMi* 
catica  an  Aaton  «m4  Bolaslav  itonboki,   »nd  through  thmi,   ea  tholr 
aaaisaa.   ^itolA  XMnibaki  and  laoayli  ^itlraaolci,   to  faraioh  fcha 
aoHflainaat,  iio  ra^alrooioata  ia  baakato,  aa  tAo  o<mploinaat 
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••liit»ii<l»«   it  i»  mppnr^nt  ihat  oenplalaBni  h««  an  adiNiiiKt* 
r«B»4]r  at  l«v  If  tli«jr   fail   to   <U>   •«• 

In  aur  ««flni»ii  Ui«  <iMturjr»r»  mtvrpeBtd  V  ili<»  d«fta<k 
ant*  tv   tJiA  bill  of  oflttplaini  ware  prepQriJr  •aaiaisad*   and. 
tlt^rafera,    tk*  daoraa  af  th*  8«parier  Court  i«  affimiNl. 
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KR.   PR1>:SZDIH0  JQSTZC;  rfiCUSCV  dpllTtfr^d   th«  opinion 
•f  th«  court. 

Xh«  plaintiff,   iiokanis,   brought   this   aetion  in  the 
Municipal  Court  af  Shioe^a,  ngaiaat  th«  dofend»at  i^ater  Car 
Xndonnity  Sxohanga,    to   rnooTer  an  amount   allegad   to   hm  dua 
an  a  policy  of  autemebila  thaft  iacurenoe,   whlob  bad  1»«an 
iaanad  Igr  tho  defandaat  ta   tba  plaintiff,     fhe  eaea  vaa  triad 
bafar«  th«  oourt  and  a  ^Viry,     Xba  plaintiff*  8  right  pf  aoticn 
«aa  baaad  en  an  allagad  acre«m<<«nt  of   »attlamf>nt,    «h«r(»by   the 
ylaintiff  elaim«d  that   tha  defendant  had  mgr«rA  ta   paj  hian  tha 
aum  of  I^SCe.CO,   and   that  it  lat ar  rofuaad  to   earry  aut  that 
agr««mant.      Tha  affldaTit  of  marlta   denied  that  any  cush  mgT99» 
mant  had  be»n  mada.      Tha  jury   found  th<<(  iaemiiB   for  tha  plain- 
tiff  aad  aaeaaead   hi«   dtmm^i^it  at   the  mm   «tat«d  aVoTa,   <^ni 
Jndcnant  «a»  anterad  against  tha  d4"fand)t^nt  for   that  amount*   ta 
ravarat  which,   tha  dafand^nt  hap  parfaatod   thla  appaal. 

It  i«   the   plaintiff* 0  eontantion   thst  the   agr«<^ant 
6f  aattlamant  vao  ande  on   >»>ialf  af  tha  d^ffandant  by   ana* 
Bravn,   and  tha  ehiaf  quaatien  in  oantravaray  batva#n   the  partiat, 
ralataa  to   tha  axtant  of  Brovn*e  authority.      Xhat  ha  bad  na 
axpraaa  anthority   to    •(»ttla  olaiaia  gAnarally,   ar   thia  olaia 
in  partioular,   aaana  aXear  fraia   tha  raoard.    but  it  ia   tha 
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pXnintiff*  e  pcttition  tlMt  Itis  inpli«d  antherlty  w»«  sueh  ac 
to  Ikiad  ib«  dcf«nuant  la  this  ■•ttiem«%nt. 

Th9  Qhi«f  «itn«Bs  for  ih«  plaintiff  vat  oit«  •f  tta« 
lacmlMrra  of  a  firm  af  lav/sra  who  vara  tJi*  plaintiff's  attar* 
a«y»  ef  rneord.  This  laiqrar  r«prc»«Bt«d  th«  plaintiff  in  hi* 
n«gotlatioa«  for  a  ••ttla!«<>nt  and  prapar^d  all  iho  paparo  la« 
eldent  to  th«  filing  of  thio  law  auit.  lut,  lur  apparantly  did 
not  acti-ral/  oondtuet  tbc  eaao  l»aforo  tho  oeurt  and  jury.  Hit 
teotiaony  ralatod  to  whet  had  takoa  plaao  in  the  Tarious  con* 
faren€<*ft  batwoea  hino«lf ,   his  oliont  and  Brown. 

The  vitnaao  rafarrad  to   twiatified  that  ho  had  Imowa 
Brows  for  a  na^iaber  of  yoaro}   that  Brovn  h«d  an  affioo  in  tha 
Ottit  oooupiod  \^  tho  d#f aadent]    that  ha  talked  vi  th  Brown  OTor 
the  tolayhcBa*  a>»out  hie  silent*  •  claim,   and  later  want  ever 
ta   000  hiji{    that  h«  asked  Brown  who  would  take  tha  matter  ay 
far  oottloment  and  Brown  told  hin  ha  wao  the  adjuster  ano  he 
would  do   00.     Bo  teotifled  farther  that  he  told  Brown  he 
ikought  hie  oliant  ought  to  hare  |1,5(C,0C,  •  the  amount  on 
whieh  his  eliant  had  '\i99n  iHiying  proatama;   that  Brown  aAllod 
hio  attention  to   the  faet  that  aador  the  poliojr.    the  defend* 
ant  wao  liable  only  for  the  fair  walaa  af  tha  oar  at  the  tlae  it 
wao  otolam}    that  he   told  Brawn   that  he  thoa^;ht  the  fair  Talua  of 
tha  ear,   in   thc^  oondition  it  wao  whan  it  wao  ttalan,  wao  |l,0O€,0C| 
that  Brown  sales  about  |BCO«oe  wao  right,  la  hio  Jadgment;   that 
his  islinnt,  m^o  wao  preoent,   said  that  he  would  settle  his  elala 
far  IgcC.QC,   and  Brom  aaid  that  ho  would  par  ISCO.CC,  but 
asked  thorn  ta  wait  a  few  da/s,   ezplalaiag  tliat  the  defendant 
did  not  haTe   ouffiel«nt  maaojr  on  hand  at  tho  time   to  pigr  the 
olaim  and  they   did  not  w«nt  to   sell  any  of   the  ceeurities  they 
had  in  their  posaaosioa.      Ho  farther  teotifled   that  he  made 
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mwf  rml   iRabs«qtt*Bt  vlBita  ie  Brovn**  offloc,   in  an  effort  to 
eollooi   tho  monoy,   but  vltbo^it   sueaeta,    Brovn  •xpl*inin£«   on 
tno  eeaaoien,   that  th«  A<sfandimt*8  ioi»nii£«r,  Mr,   Rloe,   rae  cut 
•f  th«>  Cltjr  and  kad  nat  laft  any  eh«s)ra  niilob  eeuld  b«  uaai  la 
th#   aattlanrnt  ef  claims;   that  en  aaathcr  Tlait  Brovn  told 
Ma  Riea  was  net  in*  \n%  tha  vitnaao  had  aa«n  Ria«  In  hi  a  af* 
fioa  and  aa   told  Brevn,   wh«r«upon,   th«  lattar  vant  in  to  Rioa*a 
frivata  off  lea  and  latar  oama  out  and  tald  him,    th«  vi  tnaaa,  ta 
ge  is  and  talk  with  Mri  Aiee.     Ha  furthar  taatifiad  that  ha 
did  ga  ia  and  talk  vith  Kiee  in  tha  ipraaanoa  9t  anathar  aiaa. 
nppajraatly  aonisectad  vith  tha  aempaajrc  and   that  Hiaa  aald  ha 
vaald  nat  paj  ISCC.CO  kat  tkat  ha  would  pay  licc.co.     Thia  «aa 
not  aatiafaatary  and  this  aotian  «aa  inctitutad*     At  ona  paint 
in  hi  a  taatiaeajr  tha  witneee  was  pandtted*  avar  tha  ehjaetian 
af  def«!ndant,   to   r<tlata  that  9n  th#  oooaaioa  of  ona  of  liia 
Tiaita   to   Bro«a*a  prlTata  affioa,   a  man  oama  in  aho  liad  a 
elaim  agalnat  tha  dafaadaat  far  an  autaaakila  tira  that  had 
k««B  atolaa  from  his  oar}   that  Brawn  aakai  th«  man  what  tha 
tira  ma  worth  and  th«  man  told  Brown  what  it  wo  :ld  oost  ta 
gat  a  new  on  at    that  Irawa  told  him  htr  oould  gat  tha  tira 
ehaapar  than  that,  and  ha  raf«rr«tii  him  to  a  plaaa  and   inatruat* 
td  him  ta  go   thare  and  kn^    th9  tira*  «i;plalttia(  that  th*  bill 
far  tha  tira  ecu  id  ha  aant  to   th<>  d«f«nd&at  and  that  thalattar 
wanld  payr  it.     Thia  taatimaajr  was  ai^parantly  introduead  an  tha 
thaary   that  it   tandad  ta   shaw  that  Brawn  had  authority   ta  ad* 
Jast  and  oattla  laaaaa,     la  aur  apiaian  tha  taatlmaay  waa  aat 
iaaattpatant. 

Broam  testified  that  ha  liaa  an  attorn^  and  that  ha 
waa  delat  •«»«  wark  far  tha  dafandant  *and  praetioing  law  ba* 
si4aa"«     en  Xi»  qaastiaa  of   tha  aattlamant  ef   tha  plaintiff's 
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alalit  vith  th«  lawyer  r«pr<»B»ntinc  his,    he   t«««ifl9d   th«t  h« 
dl8auB»«d  vith  thB  lnwytir  o«rt«in   eireimei«n<»«»s   •urreunAiiig 
tb*  «ll*g*d   th*ft  of   ih«   plaintiff**  our,   snd   taai  htt   U14 
the  l««gr«r  h«   thought,   und»r  thooo  oireumBtttneeo,   Mr.   Rleo 
*wctijL<l  aot  paoo  ft  ■•ttlom^^nt  on    the  oss*.*     Bo  further   teotl* 
flo4  thftt  h«  told   th«  lavyor  that  Mi««  paaood  on  *1I  aottlo* 
Montsj    that  on  the  •0(i«sion  of  th«  lairyor**     last  riait  to   tho 
dtfena&nt,   h«  xatroduced  tho  la«y«r   to  ar,    aioo  In   tho  latter* • 
•ffice,    and  then  left   the  roMa,      Cn  ere  a  o»  examination  he   teoti* 
fled  that  he  talked  aitn  elaiaanta  to  find  out  what  they  vaated, 
and  then  eub!nitt«»d  their  ^repositiena  to  Hlee  and   that  he  had 
no  effieiel   eanaeity  vith  the  defendant;    that, if  Anjrthinj;,   hia 
etatue  tma  that  ef  olaiae  attern«^     nnd  that  hie   lame  waa  en   the 
deer  aa  attorney. 

me<>  t#etified  ee  tc   bie  teHk  nith   the  lavyer  for  the 
l^laintiff  and   aaid  that  he  ealled   Qttontion    to   ev^rtain  etata* 
aenia  t^   the  plaintiff  in  hie  epplieatita  fer  ineuranee,   aad 
teld  the  lavyer  that  the  defend««nt  veuld  net  pay  lurgrthing  ea 
the  loaa.      Ae  to   the   statue  ef    brown  vith   thn  defendant,   Ki^e 
testified   that  h«  wae  an  inveatigater.*   "he  handlea  our  leaa 
vork,    iQVeatisating  ill  oenneotiea  vith  leeaea  »  «  •  He  vaa 
looking  after  olaia  nittava,   whioh  neana  loaeee*;    that  under 
the  prattiee  of  the  defendant,  when  a  leac  report  eame  ta 
their  affiee,  a  file  vae  aaae  ehioh  wae  ref*>rreti  to  »«  inreati- 
rftter  and  that   during  th«  pro^reae  ef  the  inTeetlgatier!  it  vae 
referreci   to  hiw   from  time   to    time,    nnd  wh«»n   it  ri>aeh«d  the 
paint  of  diepeeition«   it  vsa  brought  to  hi«  for  hie  final 
approTal.   and  he  initi&lad  the  file  md   >ieted  it  nnd  put  «•«■ 
the  amount  e^xlch  vae  to  be  paid  on   thf   eleia]    that  Brawn  neTor, 
to  hia  knewled|i;a,   approred,   paaeed  cn,  soct^pted  or   eelieited 
am  affer  fer  aettl^ii^nt  of  a  olaiH,  without  hia  approTal* 
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Cn*  VilP«lt««    t«Btlfied  that  h*  wm»  oennvflt^d  with 
th«  d«f«adaat  »*   B«er«tci3ry-  nnd   that  h*  vas  th«  nan  «h«  vaa 
la  tbt  offioa  tf  K.r,  Hl«c  an  the  •oeasien  af  th«  latt«r*B 
eairraraatloa  i*ith  th*  plaintiff's  attam«j,  and  li»  ••rraborat* 
•d  Kiea  aa  to  that  «f nTeraatiiMi.      In  rnlMtttal,   ]»lalBtifr*a 
attamty   t«'tifl»d  that  ffivaica  vas  nat  the  naa  ha  nmm  in  Riaa*s 
•fflaa,   "unlasfl   I  an  %Rdl/  ail b taken." 

Za  aur  opinion  th«  aridanoff  in  tb«  raoard  «»&  nat 
Ruffiaiaai  te  aatablish  th«»  authoritj  ot  Bro«n  to  bind  tha 
dafand«nt  aa  a  aattlasiettt  af  th«  plaintiff's  alaim,  and  va 
ara  furthar  of  tha  apinian  that  tha  rardiot  la  a«;ainst  tha 
nanlfast  vaight  of  the  rri d«>nea.  At  naai»  It  wculd  aaaai  tr«m 
tha  raeard,  that  ha  «aa  ra|»raaaating  th«  d'^fandant  aa  Ita 
attaraagr  «ho  aaa  a«plajr«d  to  iaYaatlgata  elalaa  and  aulmli 
tha  faats  to  aUniii  vha  would  adjust  ^r  sattia  tha  olaima. 

Tha  gaaaral  rula  la  that  mn  attemaj  haa  n0  right, 
bgr  Tlrtua  af  his  gaaaral  amplajrmant,   to  onmpromiaa  or  sattla 
hla  ali«nt*s  aausa  af  aotion.     Vadhaas  ▼•    Gay,  T8  111.  415. 
Ab  aaeurftd  who  na«etlataa  vith  aaa  aotlag  aa  attom<iy  far  tha 
lasurar*  io  bound  la   talta  notloa  of  tha  llaltad  authority  of 
auah  attaamay  and,   in  our  opinion,   on*  aotiag  aa  attem«gr  far 
tha  lnaurar»  has  not,   Itgr  Tlrtua  of  thmt  relation,   aa  iapllad 
authority  %c  bind  tha     osurar  to  pay  a  glTsa  aeouat  la  aattla* 
aant  af  a  lasa  alalaad  by  an  assured.     Tha  aaat*  would  ba  trua 
with  eaa  aotiac  on  behalf  r>f   tha  iasurar,   merely  aa  aa  lavaatl- 
catar.     The  oeatrary  trould  be  trua  where  aaa  was  aotiag  on  ba* 
half  af  an  iaaurar  as  aa  adjustar,   and  9tkti  so  hold  aut  by  tha 
iasurar*     Tha  tiiilars'   Hail.   Ins.    3o.  ▼«   ITinnaard.  ISd  III.   199, 
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Flaiatlff  b«B«d  hi*  «t«t«M«fit  9f  oXain  on  !«• 
eeunta,   one  'b»a«4  en  ill*  p«li«jr  «a<i  the  other  bftsad  on  tlit 
«lloc*A  asroMBiont  t§r  a  oottlosiont  hut  ho  vlihArov  tho  fomor 
and  vont  to   trial  on  th«  latter.     It  vill,   tta«r«for«,  lio  tum* 
aoooaoary  to    romand  %h*f  oauoa* 

far  tho  rassoao  otatoA,  tho  Judvooat  of  tho  MuaioipaX 
Court  in  rovoroed  vith  a  finding  of  foot. 

myniSB  wixh  4  FiNDura  cy  fAOT« 

Vimum  OT  FACTS     to  flB«  —  a  faet  that  Broim  had  n»  autharitj 
to   aottlo  tho  plaintiff* o  olaim  and  that  na  ogr*«0«at  far 
aottlo!(n<>nt  wao  «nior«d  lata. 
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•f  th«  eoart* 

By   ihi«  a|>p««I   tJbi«  4«f«iA«iit,  G«rl««n,    ••«![•   te  r«* 
▼•r*«  •  4ud|^m*nt  for  ^aSCCCO  r«««Ter«d  lay   th«  plaintiff  in 
thft  ^Hiniiorler  Court  of  Cook  Countjr,  fell««iiM(  m  Terdiot  fin4* 
lag  th«  i«8tt««  for  th«  plaintiff  and   ae»«eiiiAc  th<*  danag^t 
at  tlnat  «Mouat. 

The  d(*f<m4aBt  was  a  oentraetar  and  in  aannaetiaa 
«i til  his  ^Binflsa.   hf  owned  and  «alnt»ia*d  a  bajra  in  vhiali 
ha  atered  eartain  building  natarial.     ¥he  >wnt  vaa  in  tha 
ra«jr  af  prsvisas  or  upiad  hy  tha  t>laintiff*a  ii^taatata  Benson, 
who  «a»  anylayad  ^fr  tha  d«f  ndaat  aa  a  taaaatar  and  labarar. 
The  eoutli  side  of  tha  ham  hordarad  upon  an  allay*     At  tha 
•mat  and  af  tha  ham  there  was  a  raaa  axtariding  aaraes  the 
ham,  in  ahieh  th«re  «aa  a  atall  where  a  haraa  waa  kept.     Tha 
vaat  twa*thirda  91  tha  ham  oeaaiatad  af  a  oonparativcly  large 
raaa  wh<^r«  hull  ding  material   was  stored*     Between  thaat  two 
raMiiB  there  wma  a  atalrwajr  leading  up  to   the  aeeend  flaar. 
In   th(>  storage  roesi,   ^Am  rmeka  h?  d  h«en  oenetmeted   sareral 
waeka  prior  to   the  aesurrenoe  InTclTed  in   the  oasa  at  bar, 
hj  aae  af  defendant* a  employ «>«8,   and  a  quantity  af  finiehad 
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luai%«r  «m«  ster<»i  •n  th<»a«  fi|ek»  and  froat   ti»«   Xe  Mm;  m*  It 
was  n««4«d,   luB¥«r  waa  ialrtn  fronv   th«  nMks  and  B«n«on  hauled 
it  W  th*  Tarieu*  Jaba  «h«r«  it  vat  to  b«  «••«•     TIm  raaka  r«» 
farrad  ta  ii«r«  oenntntotAd  of  vhat  ara  d«Beril>ad  In  the  taati* 
■aajr  aa  "taa  by  f«urt",  a  nuabar  ef  oyrlghta  balng  put  in  from 
tha  fXaar  te  tha  aaillac  an<^  eross  piaaaa  haing  nallad  to   tha  r 
wyrigkta  at  a  paint  fiva  ar  aix  faat  aboTa  tha  flaar.     Ihasa 
araaa  piaaaa  iK«r»  nallad  ta   th<»  aauih  aida  af  tha  uprig^ta  and 
tha  lanhar,  a>  it  lay  on   thnoa  arosa  piooea,   axtoad«»d  narth 
and  oeuth*     'Xha  amployaa  aho  ooastruotad  th<»ao  raeka,    t«ftti« 
fiod  that  he  aoad  t«n»panny  apikaa  and  aire  itaila*  and  that  ha 
ttoad  tva  at  aaoh  interaaotion  af  orao«  plaa«o  and  vprighto. 
IKa  naaa  af  thia  mplayaa  aao  «ail  Carlson.     Ha  aaa  nat  raXata« 
ta  tha  defendant.     Ha  teetified  that  the  day  in  queetien  vaa 
a  eeld  day  and   that  the  etreete  vere  icy  and   elippery  and  Baa* 
aan  aae  told  net  ta   take  his  harea  out  that   day;    that  he  Mid 
Baaaon  "worked  arcund  a  little   together*  abattt  eight  a*olaek 
in   the  no  mines   that*   neeng  oth«r   thinga,    they   oarried  a  eaa* 
aala  fro*  the  ham  te   a  huilding*      fhe  aitnt^os  further  teeti* 
fied  that  he  later  left  Benaan  at   tha  ham  and  vant  te  another 
huilding  and  returned  to   tha  ham  aheut  ten  a*elaak  in  the  fare* 
•aan  and  found  Bansen  in  the  hara«  dead.     At  the  aottth  and  af  tha 
Xuahar  rack  hatvaen  the  tve  uprighta  at  the  waat  axtrenity.   thara 
am*  a  araae  piece  nailed  to   these  uprighta  taa  and  a  half  ar 
three  feet  ah*Ta  the  floor.     £enaon*e  neok  was  lying  on  that 
•rase  piaea,  his  haa4  ta   tha  aouth  and  hia  bady  extending  north 
«s4er  the  lumber  piled  on  the  raok.     The  east  end  ef  the  eraaa 
pi aae  an  sAiieh  the  lumber  had  bean  reating  «taa  still  in  plaaa* 
tat  tha  wast  and  was  down  and  the  Iwahar  vaa  reetiag  an  ilenaon*a 
•aak  and  head.     Carl  aan,   the  witness  aba-re  rmi^rft  ta,  want 
for  help,  and  with  three  othera,   raise'i   the  lumber,  rnleasad 
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B«n«{iit*s  bodjr  mnd  rmmnr^A  it.      H«  testified  that  the  lUlls  hat 
IRftlled  «ttt  of  the  upper  eroee  pl«ofD  and  let  the  lumber  devn.     He 
alM   testified  that  the  last  time  he  eav  Benson  aliri,  he  «•• 
verking  around  the  ham  but  did  not  remember  Just  what  he  was 
doing. 

The  defendant  had  a  sort  ef  bees  or  superintendent 
lUUMd  Anderson,  vhe,  as  vas  the  ea»e  with  t^e  preTious  witness 
referred  te,  was  called  tgr   the  plaintiff.     He  testified   that  he 
told  Beneon  not  to   take  hie  horse  out  en  the  degr  in  question^ 
that  Benson  had  stated  sooie  time  proTiously   that  he  fronted  a 
deer  put  in  between  the  part  ef  the  bam  wh<>re  the  horse  was 
kept  and  the  feed  roeai«   nt  the  northwast  oomer  ef  the  barn* 
Mid  so,   on  that  mominf  he  directed  Benson  to   elear  out  a  lot 
of  serap  lumber  and  etment  bags  that  were  luring  in  that  part 
•f  the  bare,    Miyinn  that  when  that  was  dene  they  would  get  one 
•f  the  earpenters  and  have  the  doer  put  in;   and  that  he  told 
Benson  not  to  put  the  lunber  he  remored,   in  t}i<>  bam,  but  in 
the  basement  of  his  house  where  it  eculd  be  out  up  for  kindling 
veoi  *B  it  was  net  suitable  for  anything  else.     Certain  eridenee 
was  introduced  by  the  defendant,   to  which,   in  our  opinion,  no 
reference  need  be  made  in   detail. 


In  Bttpuort  ef  the  appeal   the  defend  nt  urgee  a  aiusber 
of  points.     He  contends  first  that  the  evidence  fails  to   estab* 
lish  the  negligence  charged,   or  an/  negligence.      In  our  opinion 
the  evidence  is  sufficient   to    support  the  verdiot  on  this  point, 
the  declaration  alleges   that  the  defendant  was  negligent  in  f alii  !ig 
to  proTide  a  safe  place  for  the  deeeased  to  work.     One  K.   Conrad 
Carlson  testified  that  he  saw  the  rack  in  question  "around  ten 
•'eloek^en  the  morning  Benson  was  killed;    that   the  lumber  was  down 
In  the  west  rack,   the  east  end  of  the  cross  piece  being  up  in  plaee 
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Imt  th«  ««tt  md  tf»inis   tlMt  th«r«  tMt  cnt  mdll  in  %h«  v««t 
<md  »f  tta«  ores*  pl«o«,  whleh  imc  •  "«ttt  naill*,*  •  ■««*'• 
aatX*   ••atvwhat  i«|^r«d  •  «n4  that  this  nkil  •xt*adtd  thrvugh 
lb*  or««e  pi«ee  ab«ut  «a   laob  •r  an  ineh  and  a  qaartar  or 
haXft     %km%  tM«  nail  bad  l«ft  a  MixlK  ar  <'f«iga*  in  tha  vaat 
uyright  abaat  aix  f«at  Mbava  the  fltar* 

flta  def9nd!^nt  alijeeted  to  thi»  witnats  "dosaribing 
ai^  oonditiona  arcuad  thnrs  af tar  thii  lumbar  had  b<^aa  maved 
and  th«  oharaetar  of  iha  pr«Btisac  had  baaa  antlrirl/  ehangad* 
and  tha  ad«it«lea  of  tho   ttotinte^  it  i»«  a«oien<^d  aa  •rnor, 
Xhio  point  imo  yaaaad  upon  Iqr  thla  oeurt  on  a  fomar  afyaal  or 
thio  eato  (ijiaTlng.  Adair.   t«    C.yrl eon^   SKT  III*   App.   416)   ahoro 
tha  •▼iden'^a  raferrod  to  aao  hold  to   h«  adadsoibla*  and,   een* 
oof«oatl]r«    the  quootion  in  not  <»p«i   to   arguaant  new.      It  «ay 
>a  oaid  further,  hevoTor,   that  from  tho  tAf^tiiaongr  appearing 
in  thfta  rme»T4i,  it  ia  antiraly  olaar  that  th«>ra  had  boon  no 
ohango  in  th<»   situation  inTolTod,  batvaan  tha  tiao  tho  bo^ 
vao  disooTarad,   and   tha   tima  thio  vitnaao  oboorrad  tha  oen* 
diticne  about  v^iok  ha  taistified,  oo   far  aa  theoo  eonditiono 
aro  ooneomad*     As  tb«  plaintiff  oontanda  there  moo  apoaraatlj 
no  ohango  in  the  eroo*  pioeo  or  tha  upright  ia  vtootioa*  about 
vhioh  th«r«  eould  poosibly  bo  mny  eontroTorojr*     A  Tory  ohort 
tiao  had  alapood*     Sail  Sarleoa  taotifiod  that  when  ho  dio« 
ooTorod  Bon8en*o  body  *it  mot  hare  baan  around  ton  o*olook 
or  00* t     £•  Conrad  Oarlaaa  taotifiod  that  ha  oboorrod  tha  oeali« 
tiono  abaut  vhieh  ha  taotifiad  "arennd  tan  o*olook«*     It  io 
•yparant  from  the  taatiaaagr.   that  at  tha  tina  Sail  Oarlaon 
and  hit  halyoro  took  out  tha  bo^«   thay  merely  raiaad  tha  Inm* 
Wr  oe  as  to  raloaoo  th«*  body  ond  then  lovorod  it  onto  the  lev* 
or  oroos  pioeo.     Ma  teetifiod  that  at  tha  time  thay  resMTed  tho 
kody  thay  did  not  do  anything  aith  tha  lo«oo  eroao  pioeo  • 
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tlutt  they  "did  net  iak«  out  any  anile  or  anything." 

Th«  d«f9nd«>nt  aontcndB  fujrt>i«r«   ih«t  if  th«r«  waa 
any  RagXig«nQ«  in  th«»  nontttruotlon  of   ih«a«  meka*   it  vaa  tlia 
ii««;lig«AO«  of  Bail  OarlaoA  vhc  «a«  a  f«>lle«  aarrant  af  Banaea 
and  oanaa<iu«nil)r  th«  c>laiatiff  eannot  r9Cor9r*     Thi»   oaaa  daaa 
Bat  9r«8«at  a  aitttatiea  for  tha  appliofttion  af  th«  follav  aav» 
▼nnt  Rila.      Til*  dttlqr  of   th*  dafanciant  ta  praYida  hi  a  a«rTftnt« 
B«naen«  with  a  ra«aat«1il|r  aafe  pIxlok  in  vMob  ta  work*  vaa  m 
yaraaaal  ana  vhish  oaultf  not  b«  delegated  ^  hi«,   and  if  tha 
duty  mtn  »at  preparlj  parfonaad.   and  dawaga  kaa  raaultad,  ka 
ia  liable,  vhethar  ha  has  att<snpted  tc  parfam  it  paraanally 
or  through  anothar,   «T<?n   though  tli«it  athar  ka  anothar  aarmnt 
af  hie.     Aa  to  Banaea,   th«  othar  aarrant  atanda  ia  tha  paai* 
tioa  of  a  Tioa*prineipal  and  not  a  fallav  aarrant.      Baiar  t. 
SSiii.  811  111.   »18{   Hiaurad  Caal   aa.   ▼.   Olark.   197  111.   W4; 
Makila  fk  Ohio  Railra»d  Ca.   ▼.    qodfyay.   X&&  111.   78;   Vaneil  T, 
in.   aalliariaa  Oe.   1»8  ill.   A»p.   146. 

It  ia  urged  further  that   tha  raeord  in  without  arl* 
danea  ahaving  ar  tenting  to   chav  that  at   the  time  af  tha  oecur* 
ranee  ia  quection,   Banaen  vaa  axaraielng  due  cara  far  hie  ana 
aafety.     Ha  one  vitnaaeaci  the  aaeidant  which  took  Bancaa*a  life. 
K.   Gearad  Garlaoa  teatified   that  he  had  known  him  far  t»m9  time 
and  that  aa  far  aa  he  knaa,  he  vaa  an  ardinarily  eareful,  prudent 
nan.      It  vac  admitted  he  vaa  a  eokar  maa«   of  good  eonduot  and 
hakita.     Hie  vlfa  t<>atifie«  that  at  the  tiaa  of  hi*  death.  Benaea 
vaa  thirty»nina  yeara  of  age  and  la  fina  health.     There  vaa  aaaa 
attempt  ky  the  defendant  to   shov  that  at  the  time  laaaon  suffer* 
ad  hie  injury,   he  vaa  nailing  the  lever  ereae  piece,   on  vhiek 
hie  neek  vaa  reatiag  vhen  hia  hady  vaa  found,   ante  the  uprighta* 
aad  that  tkie  4x§ir9  one  ef  the  uprighta  avay  freai  the  upper 
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•r«*«  pi«e«  and  l«t   the  luaber  detm.      But   this  !■  nerel/ 
«  iiftrl**  of  prearumptittiiB  vhleb  h«T«  no   bAOis   la   the   tootl* 
moajr.     An  erdinarjr  oftrpontor**  hatehot  v«o  found  on  tho  floor 
nonr  Aoaoon*o  >o4^.     flow  it  oane  iher*  does  not  oppenr.      Ifinil 
dnrleen  testified  that  be  did  not  pat  thie  k»«ox'  orooo  pioeo 
oa.      But  whftiher  he  had  eror  oeea  It   there  before  doeo  not 
appear.     She  eridcnee  doee  not  ahev  that  it  «ae  not  there  yra* 
▼iotta  to  the  day  in  quootiea.      Inour  opiaiont   the  jurx  had 
•ttffioient  ooMpeteat  eTidmnee  before  then   to   ouppart  their 
flndiag  tc   the  of feet  that  Benton  vae  in   the  oxeroiee  of  daa 
«•»«.      0.0. C.   &  St,   h,    Ry.     T.   Kmvnan,   ItC   111.   217 j      O.B.A  ft, 
»«   R»   0»-   ▼.   Oupd^TKoa.  174   111.   495 j      111.   Cent.   Ry.  t.   IfowiOi. 
148  III,   a«;   Brondbent  t.    g.&  6.    1,   ifar.   Co..   64   III,   App.   8S1. 

It  io  finally  oontoaded  bgr  the  defendant   th«t  there 
is  BO  proof  that  at  the  time  he  tuff  trod  the  lajarjr  eoaolnc  hie 
daaih,   Bon eon  wm»  eacaged  la  the  perfonaonoe  of  any  duty,   la 
ooaaoetion  with  his  omplairaeBt.  aor  in  doiac  anything  under  tha 
direction  of  either  tho   defendant  or  hie   vuporintondent. 

The   testiaoay  af   the  latter,   vith  ref«renee  to    tho 
aerap  lusber  and  oenent  ba^o  in   the  northoaot  part  of  the  bani» 
haa  alr^^ady  been  referred   to.      He  was  aoVed  if  he  ^to  Benoon 
any  direotioaa  eelling  for  the  dn>iag  of  aaythiag  abaat  the  raoka 
ia  qaootion  or  the  lumber  on  th«sa,   on  the  day  in  (tttoeiioa.  and 
ha  said  he  had  not.      Benson* »  widow  testified  that  i^o  last  aav 
ker  haoband  aliva  about  aiao  o*oloelt  on  the  momlag  of  the  day 
lio  waa  1(illo«  and  at  that  time  he  wis  "oarryiag  out  lumber  froM 
the  bam  •  plaaika*"     She  further  testified  that  about  three  99 
fonr  waaka  before  Chriotaao  (Benaoa  waa  killed  January  B,)   she 
lioard  tho  defendant  tell  her     haobaad  he  wasted  his  to   oleaa 
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•ttt  th«  bsni}    thAi  thi^  ir«r«  In  ih«  kitQh«ii  of  liL«r  hca>«  at 
thft   tlH»  and   tile   ««f«n«iftnt  s«id  th*t   *ugr   Ua«  ^   (Benson) 
had  •  ehauat«»   h**  should  ol 9im  out  t]^«  Vam  iMieiiiino  he  «rsnt«d 
to  Fttt  a  man  in   thero   to  vork.   nt  tho  woet  ond  of  tho  bnrtt,* 
•oato  kind  of   stnlr  vorlc." 

THat  BamooB  had  no  oeeasien  to  W  in   th$  bam  or  In 
t&«  room  «rhor«>  the  lunbor  raolrs  v«>r«,   axoApt  in  oonneetlen 
with  his  empleja^nt  ae  a   ••rrant  of   tba  dfff«ndant«    Bttmm* 
olnar.     Ae  to  vhethar  he  was  Miga^^od  in  th^  oearoo  of  hi* 
dutlf>8  at  the   tin*  hm  was  killod.   wao   eno  of  the  questions 
of  fftot  forth«  iuvy  %o   detomlno  from  thft  vTldmrtee.      Is 
our  opinion  th«  «vld«no«>  it  aot  sueh  as  to  warrant  this  ooart 
in  distarhing  tl^ir  eonelusioa, 

for  the  reasons  stated.    th<»  Jud^ent  of   the  Sapor i or 
Court  it   affiraed* 
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•pinion  of  the  eeurt. 

¥h»  «e«pI«iiMot  Irane  fil«d  his  bill  in  th»  Sap«ri«r 
Court  of  CS«ok  (3«uaty»   aeeklng  te   for«olo««  •  mcohiifilt**  li«n 
•a  pr«p«riy  vhloh  had  b««a  awAfd  Igr  Roaa  ▲.   Banaea,  aaa  of  tha 
4af  Midante,   in  tmr  I  if  a  tima,  on  ahiAli  thara  «ae  a  ner%c««a  la 
tha  handa  af  tha  PraTidaat  ULfa  and  intat  Claapansr  af  S*hilad«Iphia 
aatf  irhieh  vaa  uader  laaaa  to  ona  Mainhardt   .     thm  oaaaa  aaa 
rafarrad  ta  a  llaatar,  who.  aftar  haaring,   autanittad  hia  raport 
ta  tha  Suparier  Oaurt*   ia  vhioli  1m  fouad  tha  ocaplaiaaat  aaa 
antitlad  to   the  liaa  aXainad,   ia  tha  »ua  af  :|747«53,  and  r9» 
a«MBaada4  that  his  elaia  for  lian  ba  aliavad,     Kxaeptiaaa  ta 
tha  report  ^t  tha  Maatar  wvra  duly  iatarpoaad  %/  tha  defendaata 
and  theaa   exeeptiona  wptii   austainaci  hy   th<»  ehanonllar*  »nd  a 
Aaaraa  aaa  entered,   diaaiaaing  tha  bill   far  aaat  ftt  acuity.     Sa 
raTaraa  tiutt  daeraa,   tha  aaaplaissaat  haa  parfaatad  thia  appeal. 

Igr  hl»  bill   tha  eonplaiaant  allagad.  that  ha  vaa  a 
oantr«ater  and  builder;    that  tha  Mein>tardta  VArf*   tenant*  of 
aertaia  landa  and  bwildlaga  amiad  by  uv,   Banaaa  aad  that  aa 
ar  abattt  J>aa«abar  15,    3»13,   thay  angagad  tha  oottplaiDant  ta 
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■•k*  eertaia  repairs,   «lt*rfttioni»   te««rati«aii  «nd  iaiprt>T«n^nt», 
«]pWl  said  pro^Arty;   that  Rosa  A,  B«naoii«   th«  ornner  ef  tha  yra* 
party,  autherisad  and  kntwinffly  panaittad  th«  vainhardts  to   een* 
traet  vlth  tba  oomplainant  for  this  warlt}   that  th»ra  aas  a  vrlt* 
tan  acn>«n*nt  iMtaaan  Raaa  A.   Santaa  and  tha  Balnhardta,   i/j  tha 
tarmt  af  imioh  th(»  Ualahardta  wara  to  maka  sertain  rapai ra  and 
Baaa  A.  Banaaa  van  to  allow  th««i  tha  ami  •€  ffCO.OO  an  aeoouat 
9t  rant  «hleb  waa  to  ba  usad  Inpayaaat  far  tha  rapalraj    that  tha 
acaiplaiaaat  oommeaead  tMa  vark  ea  JDaoambar  IS*  191S,  and  aa»» 
platad  It  ott  or  alaout  January  3,  1914,  and  that  tha  work  aao 
duly  aoaaptad  hy  tha  iiaiahardta.     7ha  Mil  furthar  eentalnad 
tha  uoutal  allagationa  aa  to  tha  4|aality  of  the  work  ^sn^^  and 
ita  fair  aad  raaaoaabla  Talua*   and  furthor  otto  forth  that  on 
yabrvazy  B,   1914,    tha  eomplainant  filad  his  elai»  for  macVtania'e 
liaa  la  tha  effiea  of  thi>  '^lerk  of  tha  Saparier  Caurt  af  Oook 
Sattaty, 

It  aa«aa  that  Raaa  ▲•   Bannon  dl«d  on  or  about  January 
1,   1914.     Tha  d«f<^ndaat  Jaataa  J.  Kally,  had  aeted  aa  her  ac«nt 
and  attorney,    with  r««;ftrd   to   the  property  in  queetiea,   prarious 
to  that  tina.   aad  ha  was   tha  Ixaoutor  and  Xntataa  under  har 
Will.     Tha  answer  filad  by  hin  to  the  bill  af  oaMpXaiat,  ad- 
aittad  tha  tcnaaay  af  tha  Maiahardts  but  daniad   that  the  cok* 
plaiaaat  had  fumishad  tho  labar  aad  matarial  aa  olaioiad  Iqr 
him  ia  his  bill  af  eoaplaiat,   or  that  aasa  A.  Bansoa  had  aathor- 
laad  ar  knaviacly  pamittad  tha  Mainhardts  to  antar  into  aay 
agraanaat  with  tha  eoiKplaiaant  for  tha  work  it  <i«a»tioa.     Tha 
Miavar  adaittad  tha  axiotanea  af  tha  agr9«m«>nt  batvaaa  Raaa 
A,   Bansoa  and   tha  Mainhardta  whareby  th«  femar  «aa  to  allav 
#9G0«C0  an    tha  rant  sAd  tha  lattar  wara  to  axpand  sueh  funds 
ia  tha  Mikiat  af  rapaira.     Tha  answar  af  Kally  fUrthar  d(<^ni«d 
that  tha  aHsplainant  parfomad  aay  walk  on  tha  proaisas  ia 
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qtt«ctlott  UBdvr  anjr  oentr«et  betw««ii  lii«s«].f  mnd  th*  ll«inh«rdt«, 
Vut  all«g«4  that  *»  or  about  Aia««b«r  ie»  191S,    th«  emplain* 
mn%  •Rt»r«d   Inte  «n  mf^rmtm^nt  vtth  tti«  Koinluirdto,  whereby  h* 
was  te   purehAKO  from   th^i  en«  half  of  tbo  oapital  atook  of  a 
oorporattoa  known  aa   thn  Lalto  8Horo  Aoapital  Aooeolatien,  whioli 
hoopiiaX  vme  th<»  tooupant  of   th«   premieoa   In  quoation*   for   Uio 
•m  •f  ll.dSO.OQ]   and  that,   purouant  to    that  agroe«i>nt«   tha 
e«aplalnant  receired  onc*half  of  tha  hoapitaX   otook  and  pai4 
tho  Uainhardto  ISCO.il}   tovard  tho  ptarolmBa  prieo  and  Bfurtimi 
to  pay   th«  l9alano«  of  $750,00  on  or  bafor(>   January  10,   1914, 
and  that  after  aoqulring  this  intoreot  in  th#  otook  of  tha 
hospital*    the  ocnplein>&nt  and   th«  Heopital  As^eoiation  mado 
•B  agroMioat  with  one  yino«»nt  T,   Beylo  «h#r«1^  Boylo  was  ta 
fumlah  tho  lakar  ond  matorlal  incident  ta  th*»  aakinc  of  tho 
repairs  in  4tt«^««tion  and  that  Boylo  wu»  tha  on«  who  did   fcha 
vark  and  vao  paid  th^rofer,   in  full,  ksr  tho  Hospital  Aaaoeia* 
ties.     Tha  anavar  further  atatee  that  vhaa  tha  acra«ta<tnt,  aboro 
r%t9rr«A  to,  vat  made  b«tw««n  Koaa  A.   Boneon  and  the  Moinhardta, 
meh  agroaeaeat  wao  known  to   the  eomplainant  and  that  the  latter 
«nd«rstoed  that  the  aoatraetor  who  vaa  to  make  the  repaira  wao 
to  look  oololy   to   the  Meinhardto  and  the  Heapital  Aoioeiatioa 
far  pajmont.     !rh«r«  ware  further  al legation*  in  thie  anawor,  la 
fonaral  denial  of  the  al legations  oontained  in  the  bill  sf 
••aplalnt. 

In  our  opinion,   the  principal  if  net  the  aelc  i|ttoa« 
tioa  iBTolTod  on  thia  appeal  la  a  ^Heatiaa  of  faat  ao  te  whether 
the  eeaiplainant  or  Boyla  waa  th«  eontraotor  en  thia  work*      That 
the  wozle  was  aotually   done  1^  Boyle  and  men  hired  Iqr  hia,   is 
not  diopttted,  Isat  it  ic   tha  position  of  the  oeaplainant  that  he 
was   the  eontraotor  for  the  work  and  that  Boyla  was  ongagsd  Ml 
the  job  ao  his  forenaa* 
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Wwmnm  t«»tlfi»d  that  hs  va«  «  eontraater  andi  that 
•n  ar  about  li«T«a)Mir  1.   19X3,   Or,  Maxlailiaa  Mainliardt  oallad 
Ilia  arar  t^   tlia  Laka  titoere  lioapltal,   tha  prflmiaat  in  questiaa, 
and  aaked  liis  ta  da   tha  vark  !»▼<  lTa4  in  thaaa  rafaira  ahleli 
fam  tha  Bubja«t*auittar  af  thia  aontroTcrajr*   and  that  ha  iolLd 
tha  iaetar  that   tha  jab  aaa  warth  |SOO*fiO{    that  a  A«v  daya 
Xatar  tha  daetar  adTiaad  hlat  that  ha  wna  tha  lavaat  blddar  and 
ha  arrangad  te  bagih  tha  flrat  ai*  aaaohd  «a«V  in  JDaeambar. 
Ma  furthar  taatifiad  that  at  thotlna  thia  arran«aaant  waa 
•ntar«d  lata,  ha  had  prariciualy  don«  mne  rapairina;  on  tha 
plaatar,   tha  flaara,  and  tha  vindava,   to  th«  aztant  of  fSC.OO 
ar  |eo*00«  vhioh  wta  In  addition  to   tha  $800«0G,  vhleh  lattar 
itaai  aevared  redaearatlag;      that  ha  bagan  tha  rad«)«eratiag 
abaut  JDaaanbav  15,  and  flniahad  tha  flrat  waak  in  Jmimmtji 
that  ha  «aa  pareenally  itraaant  in  oharga  of  tha  works    that 
ha  o««  EalljT  at  tha  Hoapital  about  Jbaoambar  SO,  with  ^ra. 
BanaoR  and  idr*  Uaiahardt;   that  ha   (itrana)   aaaa  th^ro  at  that 
tiaia  as  appaiaUiaat  ta  aao  Kallj;    that  he  and  Kally  want 
thrcujsh  the  bulldins,   looking   ftt   thn  work  Uiat  had  to  ba 
dona;   and  that  at   this   tima  Kally  nada  aertain  laqulrioa  about 
what  tha  work  Infolrad;    that  Kally  aakad  tfhat  tha  prioa  taaa 
ta  ba,  and  ha  told  hia  about  I8CC.00,  and  that  Kally  caid  ha 
raaliaad  tha  bull  ding  vaa  in  bad  ahapa,  'bat  aakad  hin  ta  kaap 
tha  priea  aa  lav  aa  poaaibla.     Ha  tostifiad  in  d«!^tail  aa  t« 
what  tha  work  ia  ^oetion  Qonaiatad  of.     Cn  aroaa'OXAminatioa, 
heiaotifiod  that  ha  had  tvantyfira   aharoa  af  tha  atook  af  tha 
lAka  Shara  Hoapital  and that  at  tha  tiaa  tha  eantraot  for  tha 
a«rk  ia  quaatioa  aaa  antarad  into  with  tha  Uaiahardta  ha  had 
aa  partnarahip  ^r  othar  baaiaaaa  rolatioa  with  thaaj    that  Kalljr 
told  his  to<  fa  alu»ad  and  da  tha  work  on  tha  Hoapital;    that  ha 
did  nat  know  haw  naay  haaaaa  ha  had  paiatad  ia  tho  laat  twaatjr 
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j9m.T9,  \nt  it  v«s  oompsiratiTtXj  f«««*   that  *i«  twt  «gr 
•pffoiAlt/".      The  witnesft  denivd  that  Kelly  had  said   to  hia 
and  Or,   Mainhardt   that  he   did  net  want  say  meohanie*e  liene 
en  the  building  and  denied  that  he,   Srane,  had  eaid  them  vae 
te  "be  ne  ni«ehanio*B  lien.     Vn  the  contrary*  he  teetified  that 
Kelly  teld  hixt  te  go  ahead  with  the  vork  and  that  he  would  %e 
responsible  for  the  work  up  te  ^^OC.OO.     Me  further  teetified 
that  Beyle  was  his  fereman  ea  that  work.     Re  wae  asked  where 
Beyle  lired  and  he  said  he  did  not  )mow, 

Vor  the  defendants,  Kelly  testified  that  la  his  eon* 
Tersatioa  with  the  ocaaplalnant  in  Deocmher,   these  present  ia 
addition  to  himself,  w«rw  Dr,  Meinhardt  and  hi«  wife;   that 
fir.   Heiahardt  had  advised  him  that  Evans  was  asf^oeiated  with 
hla  ia  the  hospital  and  asked  hia  to  ««■•  orer  and  neet  hia; 
that  at  this  aeetiac  they  discussed  the  alterations  that  were 
te  be  Bade  ia  the  hospital  and  that  he  was   lafemed»   heth  Igr 
i»,  Meiahardt  and  the  oomplaiaaat,   that  repairs   te   the  eztsat 
sf  about  19(0*00  were  to  be  made  en   the  hospital,  which  were 
te   be  paid  for  by  ^ans;    that  ICrans  had  suhseribsd  fer  11,260.00 
wsrth  of  the  stoek  ia  the  Hospital  Asseeiatioa,   and  that  he  had 
paid  tSCC.CO  in  eash,   and  in  fttrthftr  eonsideratioa  he  had 
agreed  to  pay   Boyle  1366^00  for  painting  and  d(»eorating,   aad 
that  he  wns   te  pay  for   the  balance  of  the  repairs   that  were 
ts  he  aade,   all  ia  coasideratioa  for  the  stock  for  whieh  hs 
had  nibsoribed  in  the  Hospital  Association.       Kelly  further 
testified  that  he  told  3waas  and  Sr^  Meiahardt,   at  that  time, 
that  li»  did  not  want  any  work  dons  sn  the  building  ualesrs  it 
was  paid  fer,  and  that  he  wanted  ao  liens,  aentioaiag  his 
doubt  of  the  selTsnoy  of  ivielnhardt;    that  in  this  eonTorsa* 
tiea,  ia  the  presenee  of  Srans,   Dr.  Meinhardt  said  there  would 
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^«  no  bills  on   th«s«  fpmir*,   for  %Tsn«  vkm  going   to   p«jr  for 
oTor/thlag   Vhni  vaii  dono.     Eolljr  oi*iod  ilwi  ho  t;oTO  no  dir* 
ootioao  ftt  an/  tlvo  with  rogartf  %o  «tny  vortc  th»t  vmo  dono  en 
tho  pr«»8iBee;    that  he   did  not  go   ovor  tho  pr«nlBoa«   as  ^aao 
bad   t«!OtifioA,   nor  di«ou»s  any  rf   th«>  dotailo  of   tho  work} 
that  in  thio  oonvorsatlen,   Srano  told  hia  that  ho  ««o  aooociat* 
od  with  Hoinhardt  In   th»  eendviot  of  the  heopliala   and  h«  aoked 
Kolljr  if   thrr9  oould  not  ho  «  llttlo  hotter  alloirmAQo  to   tho 
Ao»oelation,   than  $9CC.CC   toimrd  tho  ropalro;  that  thr^r«  vao 
aomo  dleeuoolen  ahoat  o««o  laottrajnoo  or  ttuios*   and  hlo  rood* 
loot! en  vao  that   -^sne  gavo  hlM  hie  p/»r aonal  eb(»e]r  to  eoTor 
tho  inouranee  praalama*      Th#  vltnooo  d«nl»d  th^^t  h»  h«:d  aaVod 
traao  to  koop  tho  cost  of   the  v^ortc  ae  low  as  h<>   ecu  Id.     0« 
eros8«oxa3j.n«tlcn,  Kolly  t<?stifl«d  th4t  th<^  ocaplainant  and 
JDr.  lioltthardt,   in  the  oonrorsatioa  ref#rr^d   to,   told  him  thojr 
had  glToa  tho  eontraet  ferthe  d^^orating  to  Boylo  for  #365.00; 
that  ho  did  not  ask  th«oi  to  proimro  voilTort  of  aoohaaie**  liono 
iMt  flfiorol/  s&ld  thfit  ho  did  net  want  any  limio  on  tho  taiildlng. 

■r«.  Mciahardt  waa  tho  soerotary  of  tho  Uoapital 
Aaaooiatioa.     &ho  teatifled  ao   to   tho  armngoaaats  mado  with 
Boyla  for  tho  painting  and  rodoooratiag  af  tho  proa^aos  and  that 
tho  oMoiut  iBTolTod  woo  $359.  CC. 

Ar.  Moinhardt   t«8tiflod  that  in  Dooomhor.  Mil,   tho 
aoaiplainaat   took  a  on«*half  iat«re«t  in   the  Hospital  Aasooiation; 
that   tho  hospital  was   to  t>o  rod^eoratod  and  ho   took  this  qaoo* 
tloa  up  with  Mr,    T^ana  and   the  latter  auggeeted  that   they  pro* 
euro  bldaj    that   they  oommunioatad  with  aoToral   ooatraotor*} 
that  Boylo  waa  on*  of   the  hldd<»ras    that  Boylo  was  a  tenant  of 
the  ecmplainant  and  had  done  work  at   the  hcapital  prerioue   to 
th^*   tint  trans  hcowe  connected  with  it;    that  after   the  hlds 
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«^<>  r«e«iY«4i,  h«  oonferr^d  with  %T«a»  ik«ala  and  th^  «gr««4 
to  glT«  th«  eontriMst   ic  Boyle,  who  pree»«(l«d  to  do   tho  nozlc. 
H«  t«i«tfio4  that  tho  &rr«ng«;mnnt«  w^ra  Cijitarod  into  vltto  Soylo, 
eoYoring   thlo   «or)c,   at   tHe  hc«o  of  tho  eooiplalnont  «^An  the 
lottor  vms  oiok  in  bedj    tlunt  Itrono  had  hie  wife  tolc»|»hoiio  for 
Bo/lo  to  oome  oTor,   and  that  «49i«r  Boylo  arrlvod,  ^ano  Rnd  tho 
tiltneoo   told  hi«  that  he  was  the   lowoot  hldd^r  and  thoy   wanted 
to  hoTo   the  vrox%  dono   quiokl/;    that  Br^ylo  said  he  night  ho  do* 
lajrod  a  little  boostaeo  of  selling  ChrletaaRt  treeo;   that  they 
vrgod  him   to   prooeed  «•   eonn  ae   poei^iblo,    &n^i   that  he  otartod 
tho  vertr  tlie  next  day;    that  Xhi^  owaplaiaant  told  Boylo  bo 
(Bvano)  vao  resp^onaihlo  for  the  teyiatnt  of  the  bill  and  tt^ld 
hiffi  aheut  the  tranoaotion  eoToring  the  oale  of  the  steok  of 
tho  ilOBpitttl   Aeeeoiation  tnm  iJr.   Moinherdt  to  ?fhrane.     Sbp, 
Moiahardt  farther  testified  that   in  oonei deration  for  the 
#1,]I50.0C   worth  of   heopital    etook,    the  ncnplainaot  pai^ 
I0CO.CC  in   oaoh)    thet  he  oas  to   yay   Boylo  I36C.0C   for  tho 
doooratiiif  and  W  alXow«d  oixty  or  oeventy  dollaro  for  tho 
ear^nter  vork  and  glaaing  eoTk  ho  (Kvano)   had  done  in  Notooi* 
%•?,  and  that  he  gave  the  iloepital  Ae'coeistion  a  eheelr  for 
ooaiothisg  over  two   hundr«»d  dollaro  to  make  up  the  diff<*reneo» 
on  whioh  eheok  he  later  oiopipod  paynent.     Thin  witn^ee  eon* 
roborated  Felly  a»   te    the  ooaToroatirn  hetv<>en  himeelf  and  Kelly 
and  the  oonplainant  in  Deoembor,   oaying  that  he  explained  the 
otoek  deal  te  Kelly,   told  Kelly  almut  giTing  Boylo  the  oon* 
iraot  for  deeoratlag  and  that  they  tried  to  arrange  vith  Kelly 
for  upvardo  of  |9(t«(0   te  meet  th«»  ooet  of  all  repairo  and  re* 
doooratiag.     Ko  also   testified  that  there  vas  no  ruMark  by 
Kelly  urgiAg  the  oomplainant  te  keep  tho  bill  ao  lo«  as  he 
oottld.     Both  Mr.   Moiahardt  and  Kelly  tootified  that  in  thio 
oonToroatioa  tho  oenplaiaaat  suggooted  the  aaslgaMont  of  tho 
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!••■•  i«   th«  Hecpltftl  4iisoei»tieB,  vhiah  vaa  net  den** 
Urn  ml  Re   i<iatfi«d   thnt  the  ocn»plalniftnt  did  eon*  earpenier 
repftiriac  Wt  tbat  h«  did  no  pftintlng  or  deeorating  t,n  the 
heepltnl  property  aa4  furth«)r  thai  the  etook  in  the  Beepital 
Aaeoeiatiott  »ae  duly  Issued  te  i^ana  la  full  paystAnt  ef  the 
deeoratiaf  ae  set  fertb  tthtrr;     He  also   t^r titled  that  Kelljr 
had  stated  in  thn  eearersatiea  with  the  plaintiff  and  hi»» 
self  that  he  wanted  ae  noohanie's  liaa  on  th«  huilding  and 
that  Sraas  replied:      "There  will  ha  ne  meehanle*s  liens,  be* 
oause  th«  dtetor  and  I  imtn  an  understanaing  en  this,   la  the 
payment  ef  this  meney  I  haT«  gone  in  with  Uw  doe  tor**     He 
further  testified   that  in  oenneetiea  with  th«  vuroha&e  of  the 
Steele  from  the   Hoei»ltal  Asseaiation,    eomplainant  tvas  glTea 
eredit  far  the  #3dC«&C  for  xim  rMeoe rating  ef  the  hospittO. 
and  thAt  he  elsa  reo«<iTed  Sr4»dit  for   the  value  ef  the  eajr* 
yeater  and  glasing  worir   he  hed  dene.      He   tpt«tifi»d   that   the 
aomplalnant  «as  his  partnar*  having   th«  same  awount  ef  stock 
la  the  haepital  as  he  had;    that  ^«y  W'^rv   to  divide  the  pro* 
fits  equally,      lUs  testineny  was  that  thie  Beeember  ooaverea* 
tien  hetveen  Kelly,    th«  cemplainant  and  himself,   was  had  he* 
fare   the  work  was   ocs^aenoffd  and  that  !Celly  was  n«rnr  at   the 
hospital  while  the  work  was  in  proerese. 

In  rehuttaX,   eoapl&inant  oallod  Boyla  as  a  witness. 
He  was  showa  a  hill   referred   to  aa  D«fendant*e  KxhiMt  I,   <«^hieh 
was  dated  Deoaoiher  1,  1913.     The  heading  en  this  hill  reads  »• 
follows: 

"Mr.    8.    J.    Svans,   Lake  i>hor«  Hospital. 

7o  V,  y.   Beyle,   fir. 
faiater  and   i;eoorator.    * 

The  hill   thea  sets  forth  two   it»s)s,  one  for  harlapiag  tmd 
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p«intlnc  Oftllinga  mnd  vmlls  of  offia*  "as  p«r  oeatraet**  and, 
anath^r  for  raflniehind;  floor,   painting  d««k  ^nd  ohalr,   teuoh* 
lag  up  woodwork  in  front  hall.      Ba^mont   in   full  wmm  aokno«l«4std 
UBdor  €iato  of  Dtoombar  €,   1913.     Xho  witn«»8fi   toatlfled.  that 
tbo  lilll  vaa  paid  V  ^»  Moinhardt.     H«  aaid  tho  Hill   «aa«  U 
%•  aado  out  to    th9   eomplalnAat,   Kvano,    in   this  vay;    that  ha 
flrat  mada  it  out  to  tha  l-aka  ahare  Hospital  and  totlr  it  er^r 
%B  Dr.   Waiahardt  and  th«  l attar  told  hia  to  maka  it  out  ta 
Iraaa  and  th«  bill  would  b«  paid,   so   he     ut  tha  nasa  of  Ifraaa 
ill  and  then  ha  want   to  Krana  and  the  lattar  told  kia  ta  go 
liaak  to  Mciahardt  and  ha  would  pay  th«  bill,  and  that  ha  want 
haek  and  th«  Mil  was  paid.     He  furth«>r  t«etifled  that  aftar  tha 
tima  atatioaad  is  this  bill  ha  had  a  ooBTaraatioa  with  Iran* 
ahaut  ethar  work  at  th«   Vioepital;    that  th<9  oeaplainj»nt  aslred 
him  ta    taka  eharga  of   this  work;    that  ha   tola  the  witaaca 
ta  ga   ahaai  and  aet  as  fGr«m».n  nnd  take  eharga  af   tha  waric  ia 
g«^naral,  whloh  h«  did;    that  thia  coRTaraation  took  plaoa  at 
tha  heaia  of  tha  caaplaiaant,   whB  waa  not  alek  in  bad  at  tha  tia« 
but  was  sitting  in  hie  affiaa;    that  ixt,   L^ainhardt  was  not  pro* 
a«mt  at   tha  tima}    that  h«  was  not  told  ha  was  the*  lowast  biddar 
or  that  th<gr  wan  tad  tha  work  dana  ^iakl/  and  that  h«»  did  not 
•8jr  ha  would  ba  dalayad  baeausa  of  hie  arrsngeaant  far  sailing 
Christmas  traao]    that  nothing  of  thi«  kind  took  plane.      Ha 
furthar  t«stifi«d  that  ha  proaurad  awt^t  of  th<>  aatarial   for 
tha  work  in  question  froa  a  man  naaad  Baokdifallav;    that  ha 
also   brrught   soae  of   tha  ntatarial   aTax  froi  tha  eoaplalnant*s 
•hap;   that  the  men  on    the  Job  wars  paid  bgr  the  Ooaplalnant  aad 
that  tha  ewaplainant  paid  tha  witness  Hoy  la;    that  ha  bought  tha 
aatarial  in  the  aaaa  af  tha  ocaplainant,   ^ans,  aad  noaa  in  his 
•Ml  aaaa.     Ca  era ss^axsaiaati on  this  witnaas  aaid  ha  was  a 
painter  and  daaoratar  and  that  ha  also  sold  Chrietitas  treaa; 
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that  he  n«T«r  took  any  oentraet  for  the  eoaiplalnctnt  but  had  b«mi 
workiiue  for  hln  by  th«  4mj, 

Tbft  oonpXslnant  al^e  eslled  one  MqI)o»a14,    in  ro* 
^utt«l,  «lu»  t^ntiflf!<l  thfit  h«  v«»  &  joujrnfiypiAn  p»int«r  and 
d«eer«i«r  lund  alM  m  eftntr»«t«r;    tliat  h«  work«d  at  t)i«  pr«ttie«« 
•f  th*  L«)c*  Shor4»  Ho«pltaX  in  i)eo«\nb«r  1911  and  January  1914, 
»■  a  J@um«y»an;    that  he  kaav  Boyla  and  thr   cosiplainant;    that 
ha  worked  on  this  Job  as  a  sort  of  ferttsan  imdor   Boy^a  and  aloa 
a«  a  BMOhanie;    thnt  be  aae  paid  for  his  work  by   tho  oo»plalnant 
and  nat  1^  Boy  la.       Cn  eroe8*«x«8iinatic|lt  ho  t<^stified  ho  ha4 
ardors  fro<^  oonplainant  end  bought  material   for  this  work  froa 
Hookafallev  aaci  h«  saw  eoaplainant  about  the  buildlac  nearly 
oTary  day  ahile   the  redeoorating  tnie  tieiag  dene;    that  h«   took 
orders  en    th»^  Job  fro»   Hcylo  and   the  cesiplainant* 

Souaoal  for  the  enmplainant  testified  In  eoitplainant*B 
bahalf,   in  rebuttal,    to  a  aonvereatien  he  had  had  with  Dr. 
Molahardt  and  alee  testified  about  a  meeting  in  >!ii?  office 
betw<f>en  thi*  oomplainant,   Dr.  Meinhardt,   nsd  one  fiabeook,   tha 
latter  stating  that  i)r.  Meiahardt  ha^^  asked  hia  to  eall  and 
see  the  wi  tnaas  v4th  rtitsard  to   seme  steek  ^aa«  had  seoured  in 
the  Hospital  Assooiation,  on  i^ieh  Ijt.  Maiahardt  olai»#d  Sraas 
owed  a  balance,   vihioh  faet   the  latter  disputed;    that  iiaboeok 
further  stated  at  that  time   that  iaaaauoh  as  th«  JHospital 
AsBoaiatinn  was  not  in  gaed  finanoial  oonditioa.  and  as  Jlrans 
sind  //einhardt  were  in  effeet  partners,   he  wanted  to   try  to  sake 
some  arraageiaent  s^erel^  they  eoald  raise  seme  money   to  get 
•leag.     fhe  witness  further  stated  that  at  that   time  Iwaae 
said  he  did  net  want  to  loui  any  money  to   vteinhardt  er  the 
Mespital   Asoeeiatiem)    thai  he  asked  I3r.   Uelnhardt  if  he  would 
assign  the  lease  to   the  Assooiation  and  he  said  he  would  not« 
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wh#rtupQa,  the  wltncaa  stAt«d  that  ha  ecu  Id  a«t  sdvlM  Srwia 
to  adTRtioa  «n/  monitjr  te  th«  A««eeiati«a  to  «••%  th«  vsjiaattt 
•  f  •pirating  th»  i^»o«pital. 

Th«  Q<mi»lalnant  testifiad  in  rabuttal,    to   this  eon* 
faranoa  in  tho  vffiea  of  hii»  attornej,  at  which  Baboeok  vas 
th«  •pakeaoum  for  Dr.   ^altthardt«   &t  vhieh  tlna  Bahoook  axplaia* 
•4  tlwt  the  heopltal  was  short  of  faado,  and  tho  wltnvso   statod 
h»  had  laanad  Dr.  Malnhardt  ^St(  .00  and  gat  ao«e  otodl  ao  oel* 
latfrral,   vhloh  aac  na   good,   and  ha  aas  not  going   to   put  any 
mare  oonay  Into  it.      Th«>  irttmtce  further  testified  that  ha  paid 
far  all  the  material  and  laho;'  maad  in  redaeeratine  the  haopital* 
Cn  arofis-axia.'.'ilnatioa  ho   t^otlfiod  that  bo  «a»  not  a  oteckholdar 
la  tho  Hoopital  Asoideiation  hut   that  ho  hald  tha  stook  ao  eollatar* 
al;    that   the   oonforenao  In  his  la«yar*e  offloa.    reforrod   to   aboTO* 
taok  plaea  in  rakruarjr  X914,     Ho  aloo   tftotifiod  that  ho  vont   to 
tho  hoapltal   ono  Saturday  ovoalng  aad  found  Dr*  Moinhardt  totj 
■moh  oxeitodl     that   tho  lattor  said  tha  hospital   funda  had  boos 
hurglarisod  and  ho  had  no  aenoy   to  pay  his  nuroas  «nd  maat  tha 
pay»roll«   ah<»iottpon.   he,    th«  oojsTtlaiaant,  garo  Dr.  ?vroinhardt 
a  ehftflk  for  #250.00  for   that  parpoat.     tho  aitnooa  further 
t«stifiad  that  hie  wifa  aoooapaaiad  hiui  to   tha  hoapltal  en 
this  oocaaion  snd  whllo  ho  and   i^,  Mdinhardt  a*ro  oonTarsias, 
hl8  aifa  was   talking  with  Mra.   Molahardt  in  imothor  roots   *!>•* 
vhan  ho  and  his  «ifo  gat  homa  eha  otatad  thnt  th«»ro  vao  ooMothing 
wrong  botaooB  Or.   Moinhardt  and  his  wlfa;    that  ho  hsd  net  boon  gir* 
lag  hmr  any  aenoy  for  eeao  tia«  ond  that  Urn*   Uoiahardt  had  told 
har  that  oh  had  found  eono  nonay  in  tho  mf9  that  day  and  had 
token  it;   and  tho  witaoso  tootified  ho  had  iavtiodiatoly,  apqok 
1  earning  this,   gone  to  tho  bank  and  stepped  pay^iont  an   this 
check,    "beoauBO  I  aao  not  going   te  bo  a  ouekor.    ♦   »  ♦     I   dida*t 
fool  kindly  to  any  «or»  busiaoss   doallngo  vith  the  deetor  at  all. 
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Z  ted  bad  «fieu4(h  of  him.*     Th»  eomplainant  further   t««tifl«d 
that  h«  w»«  not  a«rtain  vh«th«r  h«  «▼•?  s«nt  •  bill  for  tho 
r«doeoriitlne  in  q^oittioa;   th«t  tho  #8G€i«0€»  ho  gttvo  loinhordt 
was  a  loon  en  nhioh   thf  «teclr  h»  held  who  eoll«t«ral,   and  that 
ho  dOHuiadod   tho  rotura  of  t^is  men«9r  XMiniy   tim«o,   *ln  1914,   arottii4 
yohr«Lftr7  or  Uaroh«* 

en  thlo  t«otiaon/  vo  oro  of  tho  0]»iBlea  that  it  ia 
eloarly   siiown  that  thn  eemplainant  waa  not   the  ooatraotor  oa 
this  nork.     Vo  hoTo  aot  forth  th«  aabatanoo  of  th«  iostlsoajr 
fully  and  it  would   sorro  no  ueoful  purpo^o  to  analyst  it  ia 
dotail.      Wo  approeiato  tho  f*ct  that   tho  i^Astor  oaw  tho  wit* 
aooaoo  aad  hoard  thoa  tootify  and  that  ho  aadK  a  fiadin^  ia  favor 
•f  tho  eonplainant,   Knd  that  ho  l»d  a  h«ttor  oppor^nitjr   to 
Judc«  of  tho  Taluo  of  tho  t<?8ti»on3r  of  tho  Tariouo  witneoaoo 
than  the  eitancollor  had.      wo  aro  aevorth«?looe  eonotrainee  to 
affina  th«  dooroo  of  the  ehanooller.     tho  aannor  In  whioh  »eyXo 
mado  out  his  hill  for  work  ttono  ia   tho  fall  of  If  IS,  ao  showa 
ia  I>of«ttoianl4l    Xxhihlt  1»  aboiro  r«f»nrod  to,   is  oignifioant. 
It  io  aloe  oigaifleant  that  tho  oemplainant  noTor  cuhmitted 
a  hill   for  th«  wortr  ia  oontroToroy  in  this  ease,    to  anyhody* 
All  ho  did  was  fila  a  elaia  for  lioa  in  yobruary,   1914.      la 
oar  opinioa  anothor  sisnifioant  foot  is  that  h«  filod  h>o  olala 
for  lioa  just  aftor  he  aad  ar,  Moinhardt  had  apparently  had  sooio 
oort  of  a  falling  out,   inYolTinc  aaoag  other  thingo.   his  giving 
tho  mtUr  his  eheok  for  $25C.O0,   and  then  stopping  payment  oa 
it.     There  is  ao  oorit>boratiea  in   the  record  of  the  eomplaia* 
aat's  elaia   that  ho  was   th«»  eontraotor,   aside  from   the  statement 
made  hy  Boyle  that  ho  woe   tho   foreman.      It  may  well  ho  that  5van« 
»aid   the  men  aad  paid  for  the  material    taut  that  is  quite  ao  eon- 
oistont  with  tho  thoory   that  ho  was  doing  this  work  in  oonsidera* 
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ii«a  far  th«   ttoek,   m»   lmm%iflt»A  f  ^19   th«  «rltn«««e«  t»r  ih« 
49f«ndnntB,    as  that  h«   was  deiag  it  «•  «  oontrBOtor.      Borne  of  th« 
testimony  of  B«yl«  tonds  to  oorreborato   th<<>  iritnoos«o  for  the 
4lof<?ndsmts  rathor  tlien   th«>  ecMplainiint, 

V«  aro  further  of  the  opinion  that  even  if  ve  were  tt 
ascum«  that   the  tfoaplalitant  did  this  n^rk  mm  n  oentmater,   nerer* 
theloss.    th«>  prepcndoranoe   of   th«  OTidenee  is   t«   the  effeet   that 
eeapl&lnant  waired  any   right  he  istlsht  JhaTO  in    the  wmy  of  a  lien. 

Vf  find  ne   error  In   thf*  record  and  thffrefore   the  dooroo 
•f  the  Superior  Court  is  affir«ed. 
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•pinion  of  th«  eeurt. 

The  plalRUff,  M.   H.  Earsa*«§,  Itircucht  thi»  aoUen 
•4ialn«t  th*  Uetel  hm  £all«  aenyasy  •••king  %e  rmtfrmr  the 
value  af  a  auit  ea«a  and  ih<(  ecntents,  which  the  plaintiff 
alaitted  had  hmtn  lost  throuch  the  aeeligenoe  af  the  d«f «nd« 
ant* a  aarranta.   In  aenneotian  vlth  tbalr  transportation  on 
a  tajcieab  fron  the  Jiotel  La  Balla   te   the  it^arhora  titraet 
Station  in  the  City  of  Ohiea<a.     Xha  leimat  vm  tried  be* 
fart  a  jury   resulting  in  a  Terdiet  tnr  the  j>lalntiff  in  the 
Bua  af  #4CC,r:C,   to   r^Yfrree  tritioh  the  defendant  has  parfeetad 
this  appeal. 

The  plaintiff  «*s  a  resident  af  ^perior,  a'lsoenaint 
Oyan  reaahiag  Chleefsa  freni  that  City  en  hlsaay  tc  Vent  Badan« 
Indiana,  net  beiac  able   te   eeoure  a  roan  at  the  La  Sail*  Hatel, 
he  aheeked  his  baggnc*  <^^  ^^^  hatel  end  seoured  aeoawiadatlena 
alseahere  until   th<»  folloving  day,     ca  the  er^nlng  ef  the  fal- 
lavinc  day,  ha  vaa  Jeined  by  three  frienda  fr«B  Sayerier, 
a  Mr.   Hentaan  and  a  ttr,   ana  Krs,   Russell,  a^  tha  Metal  LaCalle. 
Thay  aeearad  their  bagcace  and  eagasad  the  taziaab  in  question 
to    take  thea  te    the  railroad  station.      'ih»y  had  eoneiderabla 
ba«faKa.  acnslstiag  of  gxiips,   auit  aaaes  and  gelf  baga.     As 
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■any^  pi*o«s  as  pr*«lbl«  v*r«  pi  ltd  ia  b«»i4«   ih«  drlrcr  in   th« 
front  pmrt  tf   tht  eab,      Wli«a  as  m*ny   sf  thnt*  piirets  «•  «eald 
]|«  put   there*  had  bsen  plaeffd,    the  tult  cacc   In  qacstisa  rtraaiasd. 
Mr«  Rasssll   pat   thcit   eas«  on  th«>   amb  iMtvsen   th»  b«od  and  th« 
front  fondor  on  th«  rlgHt  aid*.     Aftar  a  drivt  of  t«n  or  %w«1t« 
mlimtaa   the^   rimohed  tHa  atation  and   tha  plaintiff*  *   auit  aaaa 
vaa  Misaing.     J^st  vhan  ito  absanoa  waa  notad  ia  a«t  alaar  froa 
tha  aTidanoR,  aa  will  ba  poiatad  out. 

Tha  dftfffndant  vao  n  ooWBon  ectrriar  of  paaaangara  and 
lMi>n*««  Itt  tha  City  of  Chi  dago,   and  liabla  aa  stt«b,  for  tha 
artiolas  af  bag^iga  oarriad  by  it, 

Tha  plaintiff  oontcmda  that   tha  defendant  is   liabla 
for  tha  loaa  of  tha  aalt  oaaa  and  ita  oantanta*  an  the  thaory' 
that  it  baeama  dislodfod  from  ita  peaitien  batvaan  tha  right 
fendar  and  tha  hood  of  tha  taxioab  and  dreppad  off  into   tha 
atroat  whila  the  eab  vaa  en  Ita  aay  frooi  tha  hotal  to   tht 
railroad  atatioa. 

In   sapport  of  ita  appaal    the  daf«ndant  oonienda« 
aaong  othar  things,    that  if   tha   auit  aaaa  aaa  loat  as  olaiaad 
bgr  tha  plaintiff,  hi  a  oan  aagliganaa  eantribtttad  to   that  loss 
sad,   thfrafora^  ka  eannot  r«oeTar.     Tha  only  witnaas  for  tho 
dofaadr.nt  vaa   thp  nhauffaur.      At  tha  tiaa  ha  taatifiad,  ha  «as 
BO  longar  la  tha  amploy  of  tha  dafandant  oanpaay  and  had  not 
boon  for  soma   tl«a.      Hi  a  taetimoiqr  vaa  to    tha   affaet   that  thara 
vat  rooa  iasida   tha  aab  far  fiTa  paseangors,    thraa  on  tho  raar 
saat  and  tvo  on  aavabXa  aaata  which  wars  foldad  up  ai^ainst  tha 
front  of  tha  aali  vhaa  th«qr  wrm  nat  in  uao;    that  vith  thraa 
yaasoM««ri  on  tha  raar  soat  and  ona  on  oaa  af  tha  moTabla  aaata* 
thara  vaa  aa^a  raoa  for  tha   auit  aaaa  in  front  of  tha  othar 
ntOTablo  saat,   •!   th  ra  aaa  ploaty  of  raoa  to   plaaa  it  andar  tha 
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MoTabXt  aMts  fT«n  though  hoth  sf  th«B*  MUts  v«r«  mm4. 
This  t«»UBi«ny  tme  n«t  oentradlet«d.     WH«n  th«  v>l«intiff 
WAd  his  frl«nds  e«m«  out  t«   tak*  th«  t«xitt«h,   »«T«rsl  of 
thon  aaoioted  in  plttelng  th<»  %■€«•€•  in  the  ofth.     Tho 
olumffour  did  mi t  !««▼•  his  scat,  which  «&•  on  tho  loft 
hand   oid*  of  th«  oah.     Mr.   Bueooll  wao  tho  on«  irtie  pl«««d 
tho  pXaitttiff*s  oult  eaoo  botvoen  tho  hood  and  th«  fondor 
•f  th«  oah.     Tho  re  it  sgmo  ooatroToragr  *•  to  vhat  took 
yXaoo  ot  that  timo,    tho  ehauffour  testifying  that  ho  tolA 
Mr.   Ruoeoll  net  to  put  the  suit  eaoo   ther#  hoaottoo  It  vaa 
againct  th«»  ruloo,  and  haoauoo  it  was  a  dangarouo   ,>Xaeo  to 
^t  it  ond  ho  ouggootod   tbAt   tho  suit  easo  ho  put  Insido* 
wherottpoa  Hussoll  «ont  to   th<i  door  of  tho  eah  and  had  ooao 
ooBTeroetiea  with  thooo  «ho   had  9nt<?rod  th9  oah.      Ho  thon  ooaio 
Wolc  on^i  iansod  the  eait  oa«o  in  at  th<*  |Aa«o  alN»TO  otatod  and 
said   th<'<r«  «ao  no  ti«o  to  argua  ahout  it  liut  to  go  ahoad}    tho 
plaintiff,  sorroheratod  \fy  Tiussoll.  and  Hontagen,   tostifiod 
(th«t  latter  t««  liQr  dopcsition)    that  vhon  Huss«^lX   propotod 
putting  thf-  suit  oaso  hotaoen  th«  hoed  and  th<<>  fonder,  ho 
asked  tht  ehauffour  if  it  ve uXd  ho  all  right;    that  he  said, 
*Tot,  it  would,    thet  he  would  koof  hie  ojro  en  it***     Cn  orooo* 
•zaniaation  in  oonnootion  with  hie  eaao  in  chief,   th«  plaintiff 
teotifiod  th«t  after  the  loss  of  the  suit  easo  had  heea  dieeoToro< 
and  a  fruitless  ooaroh  had  heoa  sade  for  it, he  stated  to  one  of  his 
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yartj  ih*t  it  «a«  net   ihm  eh»uff«ar*s  fault,   **«•  put  it  th^r* 
•urs«lT«»«'*     H«  further   t^^rtifiad   that  h«  did  net  blaa*  th« 
•hftuffvurj    that  h«  fait  at   ths   tlaa,    it  «aa  Ruse*ll*a  fault 
far  uttttlnc  it  th^ra;    "Z  lilaaad  him«      I   talkad  iri  th  Austell 
abattt  it  and  told  him  it  »ai  his  fault.      I  thought  it  «aa  a 
daagareus  plaoe  to  put  the  suit  oasa."     Th«  plaintiff  alsa 
itstifiad  in  r«¥uttal  and  at  that  iima  on  ore«a«axaainatiaa 
ka   Mid  that  ha  Irnev  fiuseell  was  going  to   ^t  tha  suit  eaa« 
•a  tha  fancier,   "I  knew  it  wa«  «  daagareua  plaaa,   hut  I   thaught 
ha  (th9  ohauffaur)   would  vatalk  it." 

Xha  ehauffaur  t#atifiad  that  hi*  aaat  waa  an  tha 
laft  hand  aide  of  th^  eah  hut  that  he  eeuld  »e<»  th«  auit  saaa 
plainly  from  vhere  ha  aat;    that  Yhaa  ^flgr  r^^aehed  the  station, 
the   suit  oaca  vaa  in  hatvaan  tha  hood  and   the  fender  vhere  it 
had  heen  plaeedj    that  aa  aeon  na  he  cane  to  a  atop,   he  looked 
baldE  at  hie  paasengera  ahe  v<ore  preparing  to  get  a  a  af   the  a«b; 
that  a  station  porter  had  opened  the  doer  and  the  faur  paaaengara 
gat  out,   the  laat  one  heiag  the  plaintiff,  lAia  paid  the  eah 
aJiargaa;   that  the  haggaga  vaa  unleaded  from  th«  eah  1^   the 
plaintiff* a  tvo  frienda  and   tva  atatiaa  partara;    that  th'>r«  ifr* 
tvelTe  or  fifteen  pieeea  af  haggaga  in  all{   that  after  the  plaia> 
tiff  gat  through  paying   the  eah  ehargea,    the   station  portero   and 
tha  plaintiff**  friende  had  gana  in«ida  the  etation;    that  ha 
then  atarted  ap  hie  eah  on  the  vay  hao>   to    the  hotel   and  that 
after  he  haapraoeeded  about  3CC   feet,  hx^  heard  ecmane  hailing 
hia  froa  the  atation  and  he  tamed  around  and  vaat  baek  and 
found  it  vaa  th«  plaintiff,  vha   told  hi»  hie  tuit  eaaa  vaa 
missing;    that  he  assured  the  plaintiff  the  auit  eaaa  aaa  there 
When  thior  arrired,   and  the  plaintiff  vent  haek  into  the   atatiaa 
and  looked  agala  and  returned  after  five  or  six  minutes  and 
aaia  He   eould  net   find   it{    that  he   then  gare  hia  a  half  dollar 
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•n«  ftskvd  hia  to  ruN  lis«k  idti.  his  e«1i  mnH  •«•  if  )m  oould 
Xooatt   thff  svlt  {»•#!    that  hm  teld  tb«  plaintiff  «th»re  ««• 
ao  MrtM/  ttB«  of  going  ba«lc.      ftoat  suit  eae*  la  h«r«.*;    ttwt 
IM.   n«T«rtlwl*»«,   did  «•  Iwek  «nd  l©©lc  for  It,    to  pXaae*  tho 
flalntlff,   iMit  that  to#»  found  no   traoo  ©f  It.      i:ho  plaintiff 
t«Btlfi*d  on  dir»et  •xamlatttien  that  wh«i  h«  get  through 
fa/ing  th<*  ehaufftttir  at   tb«  otation,   hi*  friend©  had  takan 
ilM  Vaggag©  ©ut  of  th»  «al>,  and  a^©*  h©  l©©lead  far  hi©  ©ult 
aaaa  it  tm©  mlaciag;   that  h©  aakaci  th«  ehanff©nr  vhar©  it  «aa 
aAd  h©  ©aid  that  it  janot  b«  thrre  and  ha  told  him  it  waa  net 
thAra,  ^araayaa,  ha  ©aid  it  aoaat  har©  drep»©d  aff  ©a   th*  mgr 
damn.     Cn  araaa»axafliinatiott  th©  plalatlff   t^'-ctlfled  that  «h©n 
th©/  rcaohod  th©   station,   ••▼©ral   ©uition  j^ertors  ©am©  up  ta 
taaly  with  th©  haggaga}   th^at  th«/  halyad  ualaad  th«  kaggaga  fr«a 
th©  taxioah,  as  el  ©tad  kgr  Mr.  Hftntagtns   that  th«?re  v©i«  taa 
©r  twalT©  artial«©  ©f  Wggaga  piled  uy  on  th©  sidwvalk;   that 
h©  gava  hi©  attention  to  pacing  th«i  ohaoffour  and  no  attantioa 
ta   th©  hagi^mp©!   ^^*^  ^  l*t%  that  to   the  ©thftra;   that  tha 
ahattffaur  r«nain©d  in  his  saat  ahile  h«  'was  paying  hia  and 
did  nothing  toward  ttnleadlng  th©  haggaga,     H©  further  tasti* 
fi©d  that  his  haek  was  toward  th«  eihara  and  he  di i  net  pay 
■neh  attention  ta  what  they  were  doing}    that  the  station  p©rtttra 
war©  picking  up  the  baggage  whan  he  tttm©d  around  and  th»y  w«ira 
aarrylBg  it  ia  and  that  h©  and  his  friend©  pieked  up  ©ther 
piaa©a  and  ©tarted  earryiag  th«a  la;   that  h«  e©uld  nat  aair* 
af  his  ©WB  knowledge,   who  ther  msiyone  took   this   mit  aaaa  ia 
qi«©©ti©a  aff  the  taxi©ab;   thai  ha  did  not  knew  wh©th©r  it  waa 
an  the  ©ah  whaa  they  get  tc   thcf   station  ©r  n©t;    that  it  aight 
haw©  haaa  far  all  ha  knew}   ana  it  alght  har©  been  tafean  aff 
hy  a  station  partar  or  ©a©  ©f  ixXe  friend©}    that  he  did  nat 
knew  what  hwaaaa  af  the  suit  ©aeat    that  after  ha  paid  the  «haaf« 
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tmr,  th«  lmit«r  turned  «r«uB4  and  iitart«<l  mmmj,  and   that 
wh»K  hm  had  preeeed'^d  a  ahart  dlstaneo,   h#  enllad  ta  him 
ia  «c««  baak  aad  it  aas  than  ha  said  that  ihi«  ault  eaaa  vaa 
laat}    that  at  that  tlaa  hit  frl«ndB  w«ir«  en  thttir  vaj  l^tmurd 
th«  statian  stapa.     Ab  stated  aboTa,  hath  Hantagan  wad  Ku«»all 
tastiriad  Vy  dapa«ltioit.   Hantsgaa  t«tstlfiad  la  hia  da]pa«iUan 
that  vhan  thay  arrlvad  at   th«  railraad  atatioa  th*/  die«0T«rad 
that   this  ault  eapa  vaa  miffelnc  and   that  tha  ohauffaur**  attaa- 
tittii  ««B  aall^d  te    the  faat  and  ha  aald  it  nniat  hara  dropped 
aff  oa  tha  aa/  dawn.      Ha  vaa  net  aakad  aa   to   Jaat  irttan   tha 
di»oaT«z7  a««  mad9*     Itueeall  taatifiad  in  hit  dapeeitioa  that 
vhea  they  gat  to   tha  atatioa  andcat  out  ef   vh«  taxiaa^,   *aad 
99mmmBi994  pielrlnc  uqp  the  griya  aod  ha«a,   the  plaintiff  aakad 
wliare  hia  M>it  oaea  vae  ana  %h«  ehauffaar  aaid  it  au0k  ha 
thara**       Ha  further  teetifiad  ^at  ha  vaa  the  firet  one  ta 
tat  out  of   thft  aab  and  that  ha  knev  the  auit  aa(ne  vaea't  Uicra 
trtiaa  thay  sot  te    the  atatian  baaauea  ht  halted   take  the  ba^saga 
%tt  tha  taxiaak;    that   the  plaintiff  aakac  far  ^vle  auit  aaa«  aad 
thigr  leaked  all   ermr  farit*   and  fpr  a  aUauta  evary^^  <Uid  n#% 
kaav  idiat  ta    think}    that  they   thought  it  nuet  he  there;    that 
they  eeuld  net  aae  hav  they  oeuld  laaa  a  auit  cava}   that  they 
thfim  reweahared  about  it  being  ea  tha  froat  af  th#>  oar;   that 
the  chauffeur  euggeatea  that  they  leak  around  the  etatioa  aad 
aae  if  it  vaa  th«>re;      that  later  ha  drava  baak  and   triad  ta 
laaata  it  but  aauld  aat  da  ••• 

The  tnaation  af  vhathar  the  plaintiff* •  euit  aaaa 
vaa  loat  by  falling  aff  th4»  taxi  sab  between  the  hatal  aad  tha 
railraad  atatioa,  vaa  a  «iueBtiea  af  faet  for  the  jury  ta 
detearaina  aa  vaa  alaa   the  further  question  eoTeriag   the  alleged 

aagligenae  of  the  plaintiff.      In  oar  opiaiaa,   thie  eeurt  aannat 
aay  fraa  the  evidene«t  in  tha  reeord  that   the  Terdiet  af  Mm 


mid  94  toXlA*  M(  «i.-r 

•«•    ••4W    /!«■    tild    #Jkdl    bi-Kin: 

m^li Inst'!*     ->  »"   "«• 
imtU    J-  '  itUK    ' 


^it*    *Rdi.*    J1»<»flO    tirij    '• 


44    ^Of:'    ••«    i«fl    M;tl«tt    tM(^ 


railfl^iflb 


(ti 


jurr  ftnd  Jttdgacni  of  the  triia  so  rt  ar*  •galMt  Ui«  auuiif«Bt 
v«ight  wf  tlie  •Ti<l«no«,   en  •Ithar  of  Ih—  iia#etien«.      If  ih« 
jury  ^li«T«4  th«   t«Ftimoa]r  of   th«  irltn«eta9«   for  thv   plaintiff* 
they  may  h&T«  rwftMnably  eoneludvd   that  vh«n  th*  t«xie*%  ar* 
riTvd  at  tim  d#pot  th#   suit  eant   in   (SiUftttlen  «me   -^ct  en  it* 
As  to   th«  ienat  inYclTlng  eentrlbutoiy  neglig^noe,    th«  faot 
tliftt   tH«  plaintiff  realiacd,  as  Hff  adnitt«d  en  oress««xaniiiatloa, 
that  th»  petition  la  wMoh  the  suit  oa^«  was  plaeed  b«fere  thegr 
left   the  hetel  vas  net  a  Tery   safe  enc,   vould  net  neeesearlly 
prerent  hie  vn^fry  in  this  aotiea.     The  ^ury  a«y  r«>aeenably 
hare  esnelud^d,   frcm  thm  testimony*   that   the  chauffettr  st4ted 
tlwt  it  «as  all  right  to  pHt  tiM  suit  easa  there  and  that  ha 
«sul4  Icsep  tils  ays  on  it.   and   that  with  sueh  assiiranee  aa  that, 
tha  plaintiff  augr  hare  ba«n  justified  la  plaaiag  it  th«re, 

Vhere  is  the  farther  eontentlon  that   the  plaintiff 
failed   to   sutnit  «tideno«»   sufflol^nt   to    estahlish  the  Talue  af 
the  aviit  saae  and  its  eeatents.      In  a  gfmeral  vsy*   the  plain* 
tiff  testified  aa  to  vhat  he  paid  fer  the  suit  Qa«e  and  the 
rarleua  artiol«»6  he  elalsed  it  eontalned  at  the  tine  it  «»a 
lost,   and  further   testifle>d  as   to   hs«  leaf  he  had  had  the 
varioue  artiel^s  mnd   to  vhat  extant  they  had  h««t  used.      In 
the  ahsenee  of  any  other  eYldf>noe  ve  are  of  the  opinion  that 
this  sraa  sufficient  at  least  to  make  out  a  prlaa  facia  eana  on 
hehalf  af  the  plaintiff  as  to  Taluaa,     UZ  Corpaa  Juris,   saatioas 
1799,   18C2S    Johnson  ▼,    Janfi»ld«lhrlgart  go..   £9£  III,   lOlj 

▼.   Pity  of  Chlotesas.   JCC   HI.   «t;  gaorla  ttae  uimhi  t,   i-aoria 
Terminal  R.K.   Co.   146  Hi.   572j   Rathhone  t.  Ay  era.   laX  App.    BIT, 
(l.Y.  i66)  famenter  t,   yitspatriefc.   135  H.Y.196;   Sears  haahuelc 
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4  C>.   ▼.  Mi>ar«  SlMrton  Umbtr  Qo..  111.   App.   ^ourt  Flr«t  Oltt. 
«*••  »••   a7ia8,    opinion  fll«i(l  Cetobar  la,   19Si;^. 
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MR,  fIcnBim'SQ  JrjQIlCV.  XHCICSCN  dcliT«r«d  tb«  eplnicn  ef  ths 

eourt^ 

Th*  eoaplainant     Aesooiatlon  filetd   this  Mil   ef  f«r«» 
elsfturo,   ooT«rla€  tvo   leans,   Gn«  for  ^2,C0C,CC<,   dat«d  Jaaaftsy 
27,   191A,   and  tha  ether  for  $5,OCC,C>0,    dated  Decfmhmr  5,   1916, 
•aoh  aeeured  by   a  truet  deed  exeouted  liy   the  defendants  and 
eoTering  a  piece  of  property  ovned  by    them.      A  reference  was 
had   to  a  Master  who  filed  a  report  finding  that  the  ooaplain* 
ant  had  a  lion  on  the  property  in  queetion  to   the  extent  ef 
14,671.88,   and   reeosimendinc   that  a  doeree  of  foreolesure  be 
entered  aooordlngly.      The   deoref>  was   entered  as  eo   reecivnended 
by   the  ^'aster,    to  rererse  whieh  the  defendants  have  perfected 
this  appeal  and  the  eoaplainant  has  filed  oress  errors. 

In  1918,   Golioh  Bubsoribod  for   twenty  share*  of 
s took  in  the  Building  &  Loan  Assoeiation,   on  whieh  ho  agreed  to 
fay  fSO.CG  per  month.     The  steolr  in  question  would  Baiure  in 
SoptOBbor,   1918,   and  with  all   paynents  owide   it  wou<d   then  bo 
worth  #8,OC€.C0«     Cn  this   subsoriptiea  he   received  pass-book 
Mo.    1169,   and  his  aeeount  with  the  Assoelaticn  was  kept  in  the 
ladsor  on  page  1169. 
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Zn  Janttftry  If  19,  k«  puraliA««(i   th«  proper i/  cn- 
•Haib«r*tf  "fay  th«  loans  har*  In  quaatiaa  and  la  «ann«otloa 
with  that   purehasa,    ha  h9rfii9A  |2.CC(  .CO   from  tha  Buil4iag 
k  Lo«a  ABsaolatioa.      %h.»  faet  that  h«  rftOi>iTa4  th^  aonay  froa 
the  AsBoalation,   and  uaad  it  for  this  purposa  is  nat  oaatro* 
Tartad.      Xha  trust  daod  axaoutad  ligr  tha  d<>fan(!l)«nt«   to    saoura 
this  loan  was  ana  9t  tha  tve  which  mr*  inrclTed  in  this  far** 
elasura.     At  th«  tina  ha  berrewad  this  |8,CCC*CC  fran  tha 
assaoiatioa,   ha  auhsorihad  far  anethsr  twanty  sharas  af  tha 
staak  in  tha  Asaaeiatien*   agraaing  to  pay  for  than  at  tha  rata 
of .  i2(},CC  p0T  nenth,   and  in  eeanaetiea  with  this   suhseriptioa 
ha  raoaiTcd  pass-¥oek  No.    1324  and  his  aeeouat  la  aonneotiea 
with  this  atoak  inarehaea  was  kept  in  tha  ladgar  af  tha  Aasaeia* 
tion  on  paga  I3S4. 

In  the  fall  of  1916  th(9  defend  nts  iaproTad  th<>ir 
property  and  ia  that  eonnaotica  found  it  naeeesary   ta  maka  aa» 
other  loan.      There  is  oonsidarable  atidenoe  about   thia  last 
loaa  and  it  is  in  kopalass  oonfliot. 

It  appears  from  tha  reeierd  that  the  saorataxy  ^t 
tha  eoaplainant  Asseolatien  was  ana,  Kruagar,  and  ha  saams  to 
httTO  raa  tha  Aasaoiatien.      In  the  stawar  of  1919 ,   it  mis  die* 
ooTsrad   that  ha  wao  ahart  ia  his  aeeeuats  aoaa  #19,G0r.C0,  •■# 
kis  eoaaoation  witii  tha  Assooiation  was  sararad,      th*  Assoaia* 
iioa  theripreoeedad   te   liqaidata.      The  accounts  of  tha  defend* 
anta  with  tha  Aasaeiatioa,    in  eanneetion  with  the  two  leaao 
aoTerad  ^   this  foraeleaura,  were  in  arraara,  aa   shewn  ky  tha 
kaaks  of  the  Assooiatioa,   and  this  tTm^l^m^rt  suit  waa  ia* 
stituted. 

With  ragarA  ta   tha  awaking  of  the  aeecnd  lean  ia 
B»«Mk«]r,   1916«  Gclieh  t«>Btified  that  ha  spaka  to  Km0^»x 
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•bout  it,    aa^liui   that  h.9  iraat«>d  |>3.CC(  .00  sn  a   ■•aend  ncrW 
CM*  mni  i:m«g«r  said  b»  wculd  fix  it;   th«t  lat^r  Kni«g*r 
Wottght  •&!»«  yttpvra   to   the  taXeoB  ef  Gi  lieh«  who  vao  «  Crostiaiit 
•nd  Mild  ho  oeuld  ro»d  »  littlo  <^ngliol9i,   mno  Qolieh  signod  » 
trust  d««d  «nd  also  an  {i£r««»ont  with  tho  oimplftliiaat  Aaooei«« 
tion   to  {mrohaoo  oortaiii  aUditlcnaX   sharoa  of  ita  etoek.     aclieh 
testified  further  that  thetea  pepera  v<<r«  not  fillad  out  -vhoa 
h«  aignad  than,     Vhan  iatreduood  in  ovid^nen  tho  truat  daad 
roaitad  that  it  vaa  «x«»out«d  to   aaeur*  a  loan  in  tho  aun  af 
#6,00C*C®,   end   that,   aa  fnrthar  aaourity.   the  d«f«<!nd^nta  had 
txaouted  tha  agraamaat  roforrf'd  ta,  wh«rtfhy  to^y  undertook 
ta  buy  fifty  aharea  ef  atook  in  tha  Aaacoiatioa*   peying  thara* 
far,  at  tho  rata  of  912,5€   a  vaak.     H«  further  toatiflod  that 
Bathing  vaa  said  at  tho  tino   thooa  payera  w^v  ox#eut«d,  about 
|5,COC.OO,  but  that  Kruogar  only  aaid,   "|2,CCC.C0,  and  yau  vaat 
IS.OOO.CO,    that  laakaa  #S,OCC,CC«* 

In  eonnoetien  with  thia  aaaond  loan  th«°ro  vaa  intra* 
doaad  in  aridrnoo  a  Touehar  or  or<it)T,     Tho  truat  dood  and  agraa* 
■Hint  aboTo  referred   to  vere  dated  Baoambar  5.   19X6.      Xho  9rA»T 
ta   tha  traaauror  vaa  da  tod  Daeombar  7,  X91S,  and  direetod  hioi  ta 
yay  to   John  OoXiah  9t  arderf  |5»ccc«00  for  a  lean  en  SC   sharoa 
•f  ata^.     Yhla  ardor  vaa  eii^ad  by  tho  president  and  aeeratary 
•f  tha  Aaaeoiatiaa,     At  the  bottom  of  the  ardor  there  vaa  tha 
foXloving:        "ReeeiTod  of  the  treaaurar,   MiohaaX  Winter, 
#5,C0r,C0,   la  fttXl  payaent  of  the  eboTo  order*,   aignod  by  tha 
defendant  and  aXao  his  wife.      The  Xatter  i^^ighad  by  her  wmik 
and  that  aigaature  vaa  vitneaeod  by  one  CeXlina.     There  vaa  aXaa 
intraduaod  in  oTideneo  the  eheok  ef  the  eomplainant  Assooiaticn 
an  tha  Kaapar  state  Bank,   dated  fioeoabar  7,   Vil€,   for  tha  sua 
ef  IB.eco.OC  dravn  to    the  ardpr  af  both  defendants  and  apparent* 
Xy   eontaining  their  endorBotB(>nta   on  the  reTeraa  side,    that  tt 
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Mrs.   Golioh  b«ln£  1:^  her  i>«rk,   and  mIm   the  personal    »nder«*» 
■»Bt  of  Wllliim  J.  Kru«g«r,    th«>  ••er»t«ry  of  the  eanplainant 
AsBooiation. 

9cIloh  tastified  that  h»  narer  3rae«lTad  nmrt>  than 
$S,45C.CC  on  till*  aaeend  )ioaa;   that  about  tan  daya  aftar  ha 
alcMM  the  patpara,  Kmagar  ga^f  him  a  ehaek  for  $1«C0C«C0] 
abaut  a  vaek  later  ha  ree«iTa4  $450 .CO*   and  later  an  •»»•  athar 
9ayBi«nta  totaling  all  tagather,  ^a»490«C0,  all  of  whicjh  «aa 
r»cmir9<L  froa  Kruagar,  and  that  he  didiMt  reeelTa  anjr  laon^  fraa 
anjrone  elaa  en  hahalf  9f  the  Aaecciatlon,     Ae  he  ree<>iTed  the  (oonegr 
ha  tuznad  it  over  to   th«t  oentractar  on  hie  hailding.      He  alaa 
taatifled  that  ha  did  not  1aio«  that  he  had  eigned  any  paper  a 
for  a  4S,CCC«0C  loan,  until  after  the  Aaaociation  began  to 
liquidate,  «4ien  he  was  appar<antljr  oallad  upon  hy  oeunaal 
representing  the  Aaaooiatioa  to   pay  hie  Indehtednaaa. 

Gelish  <^eetiene€  hi«  aigaatura,  aa  it  appeara  at  the 
hottoffi  •f  the  order  far  IftfOOCOC.  and  alaa  aa  it  appemra  aa 
an  endorsaiaent  »n  the  t6«0GC«C^  ohaalr.     He  admitted,   on  eroaa* 
examlnatlcn,   that  at  the  tina  of  thie  eeooad  lean  ha  raoelTad 
a  paat^vbook  in  eonneetioa  with  thie  etook  auhaeriptien*   in  the 

Aaaaeiation,   and  that  he  natieed  it  vaa  for  fifty  aharca  eoTor* 

loan 
ing  a  «5,(}CC.OO^  iMit   that  he  thought  the  |&,CC(  .CC   included 

the  first   loan  cf  ^a,OOC«CO,  and   that  his   ind<3htedn«ss  vaa  only 

being  inoreasad  by  $8,0CC.0C.      Ha   said  he  had  neTar  saaa  the 

oheek  for  4'S,CCC  .CO  until   It  aas   ehaan  ta  hia  by   the  attorney 

fir  the  Aseeeiation,   in  the  offiee  of  the  latter,   after  the 

Assoeiatioa  had  bagua  to  ll^4uidata« 

■aali  ef  the  two  trust  deeds  iaTolYed  in  the  suit 
at  bar,   eentains  a  proTisien  far  solioitora  feee  in   «te  aua  %t 
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$iO€*Ot.     T)i«  A««rft«  appeikl^d  trxm  proTldva  for   solicitor* 
f*««  in   th*   sua  of  |4CC.C0«   imci  •€   this  tho   d«f«ndsnts  o«ftfl»liu 
OmtplalnKnt  fttelts  tliat  this  ^roTlsicn  vas  inelttdotf  in  t)i«  d*or«« 
InaATortently  amd  9on«>«Tit8  tiMtt  th«   Arroreo  imy  b«  modified  t« 
ths  oxtffnt  of  ?roTidins  that  th«  solicitor's  f<>«s,   tc  1>«  i;ald 
^  tlM  dP>fcndant8  shall  be  in  the  son  ef  $2C0   instead  cf  MCC.CC, 

2a  finding  that  tha  dafendsnts  W4>r«  In  arrears  to 
tha  alctaiit  of  $4,671«sa«   th*  Maatar  found  that  th«gr  avad  tha 
tntl ra  ancunt  ef  tha  first  loan*   vhioh  was  tAtOCC.CG,   and  ha 
farthf>r  found  that  defencumts  had  r«o«iTed  only  iS»4K,CC  on  tta 
saaond  loan,   an^i  thejr,    th«rafer«,  avad  that  aaeunt. 

In  support  of  th«ir  app«al    Xhe   «l«f«ndaiit8  eontand 
that   thegr  9ai£  In  tc    th«?  aonplalnant  Acsooiation,    th9   full 
Talus  of  thA   tvanty  shares  of  stoek  for  ahioh  th«y   eubserib«d 
in  191S,  and  that  th«Qr  directed  Kruagar,    th«  B*er<>tar]r  of  tha 
AssaoiatioB,   to  usa  that  etoak  in  thr*  eane^llation  of  their 
first  loan  far  #a,CCCu(>C»  whish  vas  mada  in  January  1916,  and 
that   they,    th^r«for««   should   b"^  credited  with  that  air.ount  in 
this  prooaeding.      Tha  Master  found  that   tha  aoceunt  ef  the  de- 
fendants in  eonneetion  with  the  yurohase  of   the   twenty   shares 
tf  stook  for  whieh  they   subeoribed  in  1912,  was  closed  out  in 
Daaseabar,   1916,  and' thai  they   then  vithdrev  from  the  ooBplaln* 
ant  Aeeoeiation«    the  valtta  irtiieh  the  stoek   then  had.   which  ana 
llSai.SA.     The  ohanoellor  ecinfirtned  the  Master  in  this  regard, 

and  this  is  olaimed  )bu   tha   defendants   to  haTe  been  error. 

On  this  faint  the  oomplainant  iatradaaed  a  Touehar 
9t  orAar  dated  Saeeabar  7,   191d,    (tha  same  date  as  the  crdar 

for  li.COC.OO  eoTerlns   the   saoond  loan)    directing  the   treaaurar 
•f  the  AssoeiatioB   to  pay  to    John  Golioh  or  ordi>r  |lS21,te, 
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"for  vlthdxmval  ef  twenty  i»h»rea,  Ueok  le.   11A9*,     Thin  erd«r 
«»•    slffnttd  V  ih«  pr««i<fli>nt  and  ««or«>t«ry  of    ih«»  Asaeaiation. 
0yp«ali«  io   th^lr  signfttarec  Mid  \o  %h«  l*ft,    th«r<R  Hpp«ars« 
wrlttan  la  lak,  th«t  itnteuat  I*fl331.8d**'«  »fi«r  vhloh  app«arc  Ui« 
follovingt      **H*e9lT«d  of  tbi«  tr«)A«urtr,  i^iicha*!  Viator, 
$  in  full  p«ym«it  of  th«  «1»«Tff  order."     This  was 

fellovtd  V  ^^<^   Bignatoroo  of  tho  d«»fMidani  Gdioh  Had  >d«  vifo» 
^  h«r  Mark,   »nd  the  oigaaturo  of  f.A.   ColXiao  as  a  wltaeoB   to   ■> 
that  oaark*     Th9  aivlotaat  to  th«   ooerotary  of  th«  Aoooeiatien* 
vtae  bad  baon  la  th«ir  Miplojr  for  ottao  yoaro,  and  wao  T«r7  fwo- 
iliar  with  fill   thttir  rooordo  and  aeoeuats,   tcatiflod   that  a 
••aroh  of  tho  rooarda  failod  t«  dieeloaa  tho  ohook  ceroriac 
that  Touofaor.      Iho  original  lodgor  ahaat,  paga  1169,   ooTorlag 
th<»«ii  tvoaty  aharaa  of  a  took  for  whioh  the  d«f«ndanta  auk* 
eerikod  ia  1912,  aaa  introduead  in  «(Tid«noo.      Xhi*   ahoot  iadi* 
oatoa  that   the  d«f«ndaat8  »s»d«   th«^ir  final   ssaymffnt  on  this 
aooount  on  ])aooakar  14,   1916,  ^ndthjEvt  th#  aoeouat  vaa  eleaod 
•ttt  Iqr  th«»  paymont  of  |1SS1<86  to   th«»  d#f«>riidAnt8,   vhiok  oppoaro 
from  thie   X«ig«r  shoot  to  hav«  k««n  paid  tiy  ch^ok  da  tod  Caoomkar 
X,  1916,   and  this  taaa  tho  teotinotngr  of  the  aoaiatnnt  to   tho 
iaerotaxy.      Thin  a8ei«tant   t»atified  that  aho  had  triad  ta   lo* 
eata  tho  oanoollod  ehook  hat  oould  net  find  it.     f^ho  furthor 
tootifiod  that  froa  tim«   to   tiaa  tho  soorotary  woald  aukattt  ta 
the  treasurer  a  atatement  oorerlng  all  Iteaa  reoelTod  and  all 
itoais  paid  out,      there  was   introduoed  In  «nrid«nae  the  origlaal 
atateaent  of  reeeipta  and  diEikuraom«ntB,  aada  uf  kgr  tho  saoro* 
tarjr  and   aukaittad  to   the   treasurer,   for  the  period  froa  Fekru* 
arjr  1,.  19ld,,  dean  to   Saaaakiar  1916.      Inthia  atatement   there 
aypeara  an  itaa  of  dlakuraeo«nt  under  data  of  J>ooeBker  7,   1916, 
Vouohar  «io.<  8iaS,   tuaouating  to  |1SS1,66.     Voucher  ''o.   6183  vaa 
the  ord««r  to   the  treaaurar  af  the  Aesooiatlon  ahoTO  referred 
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t«,    dir*etlng  hia  to  p«y   John  Gclleh  $1321.8S»    for   the  with- 
draval  of  twenty   share*  of  atoolt  und^r  f«8B*%oolr  Ke.   1169. 

Oolioh  testified   thitt  h»  n»T«r  r«c«>lT«d  |1S81.86» 
•ad  that  h«  neT«r  Imwm  that  th«  eriglnal  aubaerlption  he  mad* 
r«r  stook  in  the  Aaaeoiation  in  191fl  had  Wan  vithdravn  «r 
dieoontlBttad;    that  aftar  thai  tubaeriptien  vas  nade  and   Ue  had 
aagdtiatad  his   tve   loan*   from  the  Assooiatlon*    h<»  alvay*  had 
ihr««  paaeahoeka  ooraring  hie  threa  stock  eubsoriptions,    tha 
•R«  aad«»  la  1913  aad  the  ethar  two   la  oonneotion  with  4Mioh  ef 
his  two   loans,     'i'ha  young  lady  vho  was  aseietsnt  to    the  scftra* 
tary,  end  vbs,   aftsr  th?  ocnntotiea  of   th«  lettor  with  tha  AaB*« 
siatien  was   ssTsred*    haea^a   saoratsry,    testified    that  altkgftthar 
Oolieh  had  hnd  four  imas-bdoko  in  oenn«etion  with  his  eteok  Kib» 
soriotioas  with  tha  Assooiatloaj   that  his  erlsinal   stoalr  sub* 
•orlptien  mad«  in  1912  wan  withdrawn  and  diseontlauad  in  1916, 
by  a  payiennt  to  him  sf  ^1981,86,  but  that  shortly  thrreaftar 
ht  again  subseribad  for  twenty  shares  ef  stoek,  and  a  new  book 
was  iesttec!    to   hin  for  whieh  ha  reoftlTad  pass-book  So.    1358,    in 
oonnestien   with  lAiioh  h«  made  his  initial   payments   in  April  1917. 
nia  testified  that  the  only  imy  tJuit  she  kn«w  the  1^1331.86  had 
baen  paid  to  defendants  was  fran  the  rouaher  bearing  their  sig* 
natures,    froa  whieh  she  had  aade   tto  book  entries. 

In  aar  opinion  the  eridenoe  de«>s  net  shsw  that  tha 
defendants  reociTsd  II1321.86,   from  the  ecssplaiaant  Aasooiatioa 
as  elaiaed  by  it.     Qolioh  testified  that  he  nerer  receiTad  any 
siioh  affioaat  and   that  ha  nawer  had  any  thought  of  withdrawing   the 
sharas  of   stook  on  whioh  ha  began   to   pay  in  1918}    sad  that  ha 
aontinuad  to  make  payments   sn  th*»s*  eharetv  aatil    they  matured. 
thars  is  sssia  Aaauaiantaxy   cridenee,  which,    en  its   faea,    does 
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indle«te  th«t  this  utpck  vac  withdrMm  in  I>«e«BilB»r  19X«« 
Ihle  aeoount  v««  th«»  on»  known  «a  Bo.   1169.     Th«  original 
lodfor  ohoei  sbevs  that  aoootmt  elosoii  out  in  X>oo«nl>or  1916. 
It  Ie  rmthor  iaoonslotfitnt,  howoYor,   in  indieaUng  a  final 
pnymoRt  on  Oaeonlkar  14,   191ft,   Isgr  Oolieli,  tmi  at   th«  aan«  tlao 
iadioating  a  oleoins  out  of   th>>  aeeeuni  ligr  a  payment  of  tbo 
full  reltt*  of   tho  oioek  unAor  d«io  of  JDoewn^*]:  1,   191ft.      liio 
aooonnt  oulrcitted  lagr   th«  oocrc^tary  to   th«>  troaouror,  also   eliova 
thia  oorroapoBdinft  itoa  of  oxpendi turo .  415ail.a6,   but  under 
datfi  of  i}o«t«Bl»or  7,    191ft.   .    That  waa  the  da/  aolioh  vac  eleaing 
hi  a  nosoti#tiena  with  tho  Aaseeiatlen  for  hi*  aoeond  loan.     Oa 
that  dsto  ho  aignod  a  rffoei^t  and  Touehar  for  hia  IS.CCO.CQ  on 
tho  aonond  loan. 

Thffrer  aro  a  niunbor  of  eonaid«»ratiena,  vhioh.    In  our 
opinion,   ttouatoraot  and   doatroj  moh  offeot  aa   %h«  doaumentary 
OTidimoff  aajr  Im  considerod  aa  haYing,  in  th«»  wmy  of  ahowing 
that  aclioh  r««»iYod  thia  |1321»aft.     Thotto  eensidRrationa  aro 
tha  folloving:     Tirat,*  Krvogor  wsa  aa  oabaaalor  and  whoa  it 
waa  found  ho  waa  ahort  in  his  aoeoanta  aoao  #13,CCC«   it  bi!»«aaNl 
noooaaary  for  tho  Aaftooiatien  to  liquidato;      Booond,*  Although 
ohooico  wfliro  pro4na<>d  reproaontinic  the  payment  of  iStOOO.CG 
froa  tho  Aaaoeiatlon  on  Uun  firat  loan  and  |ft,OCC.CO  oa  tlM 
aooond  loan,   no   ohoolE  naa  produevd   to   ahow   payment  of   iho 
$13I»1,S6;    Xhird»*     Tho  vouoher  aignod  by   tho  dof on^i into,    fur* 
portiag  to  aeknowlodgo  roeoipt  of  thia  noaoy,   ia  in  foot,  ia 
blank,    reading  *Kco«iTed  of  tho  troasnror,   Uiohaol   Winter, 
♦  In  full  paynont  of  tho  aboTo  order*":   ycurth.a 

It  aoama  te  ua  to  bo  aignifieant  that  the  rouohor  tho  defend* 
aata  aigaod,   by  whioh  thf>y  aro  olaiaod  to  haYo  aeknowledgaft 
reooipt  of  $1321*86,   la  So.   81SS,   dated  Sooembor  7,   1916,   and 
tho  Youohor   they  aigaod  aebaewl edging  reooipt  of  #S,CCt  .GC 
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an  th«ir  ••CQnd  loan,  yma  v»,   8183,   Al«e   cUitAd  Vwvmtkhmr  7, 
1916.      in  othfr  verdu,    thf*  dsfendjants  si^n^d  the  two  Touchers 
at   th«    Mua«  tim*.      thmy  ver*  for«ign«rii  and  aiiparnntly  net 
familiar  vlth  finanelal  matter*.      fh$iy  nay  wall  bava   thought 
thay  wwf  nlgning  ronohmrm  In  duplieata  or  that  all    tha  9«pars 
thtjr  w«r«  algttlnc  that  day  had  to  de  with  tha  oaasvunMHtlon  af 
thla   Mtoend  loan. 

Th<?ra  1«  ne  douht  fres  th#  ladcar  ahaat  Va.   1169, 
that   It   shows   that  aaoaunt  «as  olosed  out  and  th#ro  la  ne  deu¥t 
froa  ladgar  shaat  Ko.   1S58,  whlth  wastiua  aaw  aoaeuat  apparent* 
ly   sacoeading:  th«>  former  one,    that  It  was  opened  In  April  1917. 

Wa  are  further  of  the  opinion  that  the  oheek  wbls 
prohahly  Issued  for  the  aaount  ap<<)olflad,  aad  for  that  reason 
aeeount  No.  1169  was  '^ilosed  out,  and  the  reeerds  of  Kraeger 
«lM»«od  a  dlelniroamont  of  |il3ei«S6.     Bat,  wo  are  of  the  opinion. 
that  in  Tie*  of  the   testimony-  of  Oolleh,    thet  he  nerer  fiot 
thla  »oaoj{   th«  foot  that   the  rouoh^r  en  this  itea,    signed  \qr 
tha  dftfendetats,   really  aoknowledsea  reeeipt  of  nethlac;    the 
foot  that  the  oheok  ooTerlng   the  itema  la  not  produe«cl,   show* 
Ing  their  ondorawitf^nt,  and   the  faet  that  Krueger  was  an  era* 
liosaler,   le  «uoh  testiaaiqr  aa  to  lead  to   th^^-  oonelueloa   that 
Uw  defeadoata  did  not  get  that  nenoy. 

There  ronalne   to  be  eonald^rod  the  9uestioa  of 
whether  the  defendants  are  entitled  la  this  for«»cloaure  pro* 
eeedlnt^,    to   a  er«>dlt  o<|ttal    to   the  falue  of  the   atoelr   for  whioh 
they   subsorlhed  In  1912,    th<^rel»y  wiping  eut   the  anouat  of  their 
first  loan.     The  oonplainant  Aaeeolation  eoateada  that  area  if 
It  be  foundi  that  the  defendant  did  not  withdraw  the  eurrend#r 
Talue  of   the  etodir,   ft^r  whleh  they   subsorihed   in  1912,    they 
atlll    should  not   be  pennlttad   to   sat  off  that  Talue  agalnat 
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tkvir  first  mortgac*  indebt«4a«B«,    %h»  law  ^wlng  that  in  a  fer«* 
olatura  proo»9dinK»   brought  en  b»h«lf  of  an  inaolTant  lniil4iiMl 
and  leaa  aaaoeiatien,  a«;ainat  »  borreviac  ateokhaldar  .  the  lattar 
«uat  pay  the  full  ancunt  ©f  tile  raorteftga  indcbtadnaaa  and  h«  oaa- 
aat  ha  pamlttAd  tc  cradit  any  traiaa  ih  r«  nay  ha  in  hi  a  Rtaok» 
•«aiast  that  ind^htadnaaa«   but  he  mtst  rc^oniYa  whataver  valua 
thfr9  nay  ha  to  his  ataolr  "by  way  af  i^rtioipation  with  all  tba 
•thitr  Btae]cbeldf>ra  in  aueh  diatrihatien  aa  nay  h«  aada  aftar  tha 
Aaaeoiatiea  haa  liquidatad  all   ita  aoeeunta,   and  paid  all  it* 
**'^*"»     *yig^t  T.   Gtart^n   .   1»7  HI.  App.267.     Cn  tha  athar  hand, 
tha  dafandnnta  ooatAnd  that  Golieh  eentiitued  to  pay  an  hia 
aeeaunt  ^a*   1169,  hainn  th(>  staelt  auhaeriptien  ha  mad»  in  1918, 
bayand  Daataihar  1916,  wh(»a«   eeapl«in«nti?,   eontnod,    this  eubaoripx 
tioB  waa  withdrawn  and  eles«(l  out,  and  down  to  i^ptwahar  1918, 
whan  thAt   aariaa  would  naturally  hetve  iiatur«rd  and  baoomc  worth 
ita  fall   faoa  Talua.     Thay,    th<»rafor<»,   oeataad  that  Oolie^  had 
the  right  to  pay  ay  hia  first  loan  of  I2,(K)C  .CO  hafara  it  isatarad 
and  that  auoh  notiea  aa  night  hara  ha«m  ra(iulr<»d  froa  hia  to   tha 
Aaaeciaticn,   by  the  by'l^va*  eculd  b«  wairad  hj   thvi  »ncfiukryi 
and  thi^   further  eoatand  that  if  aolieh  had  r«>e«iTad  the  full 
Talua  of  iiiz  191S  atook  aubaoriptlen  in  Saptanbar  1913,  which  waa 
th«tt  $a,OOC.OG,  aUd  had  turned  the  nonay  ever  to  Kruagar,  with 
direotioaa   to  api^ly  it  in  eatiafaetien  of  tha  #a,OOC.ec  laaa,  aad 
Kraagar  had  proaicad  to   de   so,   bat  had  failed  to   <?arry  out  his 
yrwalae,   equity   would  consider  that  done  whi eh  ought  te  be  dene, 
aad  the  result  would  be  that   the  defendf^nta  would  get  fall  oredlt 
far  that  firat  leaa  af  IS^COCOO,  rm4t  it  would  thae  be  eliminated, 
aad  tba  r^ault  would  be  in  this  proee«^ding,    that  it  would  ba 
held  that  the  oeaiplainaat  asaeeiatien  did  not  hare  a  lias  agaiaet 
tha  defendanta*    property  for  tha  aeaovmt  af  that  leaa;   eitiag 
^adarift  t.   Merava  fluildina  and  Loan  Aaaoeiation.   819   III.   App.ddd, 
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Tlt«  troul)!*  «ith  that  (sont.«ntloii  1»  that  it  d»«t  a«t  eenfam 
t«  tlM  faot«  thova  Isgr  th»  r«o«rd  in   t)i«   •uXi  at  tisr.     Otlisk 
414  tt^etify   that  in  I>aeemb«r  1916*   vtien  ha  na^iotiatad  his 
••eond  laan,   h»  had  no   thought  of  althtfravlag  tha  Talua  of  tha 
•  took  for  vhloh  ha  had  raboeribad  in   lOia;    that   ha  did  not 
T99''inB  41321.96  at  that  tim«  »nt  that  ha  n«v«r  told  Krttagar 
that  he  wanted  te   draw  out  hi«  monajr  on  book  No.   1109,  but  rathar» 
**!  told  Kruftger  I  %ant  th«;t  b«o)r  to  run  out  to   otriira  off  tha 
firet  nert^aga.*     Ha  further  taotifit^d  that  ah«>n  ha  Mnda  hia  fay* 
maato  at  tho  affiOA  of   th9  Affciocl«t4«a  in  Saptaaber  1918,  Mioa 
JPauoh,    tha  young  veman  nrhe  waa  th«  aosiotant  to  tha  oaeratary, 
told  him  that  hia  original   otook  aubaeriptlon  had  run  cut  and 
that   tha  wou).d  hava   ie  givt  hiis  anew  book,   ^reswBably  on  a  nav 
ttook  aubtioriptiQa,   and  that  ha  then  t«ld  har  to   "hara  Mr.  Kraagar 
otrai/^ihtaa  that  first  nciortgnga  cut  *  *  •  01  nor  uy  that  first 
aortfiftgc**,   ami,  oha  rallied   thnt  oha  would  tall  Kraag«r  abaat  it* 

It  may  irall  b«  that  Kruagar,  as  tha  oaoratary  of 
tho  Aeaeoittticb,  had  tho  authority  to  waira  suoh  aotioo  as  tha 
kyolaws  eallad  far,    in  ih^  oT^nt  (klieh  ali^tad   to  usa  tha  ralua 
af  hie   stook  in  th»  Aasoeiation  and  pay  off  that  first  aortgaga, 
and  it  rnay  wall  \m,  as  thf»  defendants  eontend,   that  if  Golioh 
had  taad(>red  that  stook  in  payntoRt  of  that  first  ntartgaga,  a^ 
that  tiat,  and  Kruagar  had  aeoaptad  it  and  agra«d  to   oanoal 
tha  laaa,   Uiat  tha  d«fnndf«nts  would  now  ba  in  a  ;?ositien  to  ia« 
slst  thai  acuity  eonsider  as  dmia   th«  thing  that  should  thaa 
hsTO  boon  done  and  should  eeneluda   that   the  firnt  ntortgaga  had 
bean  aliainatad  and  that,    th«r9for«>.    thA  daftm4ftnte  should  ba 
eraditod  with  th(^  IS.CCC.CO  daa  on  that  first  loan.     Xhis  aay 
ba  traa  rran  though  the  lod^ar  sheet  ahawa   that  aoeount  1169  waa 
olosad  out  la  Daaesibar  19K,   because   that  acacuat  *oc  sv,«^^ 
by  aeaeuat  No.    13M,   whioh  ran  dawa  to  Sapteabar  191S.   and  1^ 
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yo»d,   at  whioli  l»tt«r  dat«  a©l4oh  h»d  m  »t«ek  t«1u«  in  the 
Ateeeiatlen,    outaid*  of  the  «tubserlftl«a  h«  had  Bade  in  eon* 
n»otioii  «1^  caoh  tf  his  ]c«aB«. 

Th.'*r»  is   9€nef   tnitXimony  Issf  ^l»t  i^aueU  tending   to 
eontradiot  that  ef  Gclloh  in  this  mottwr  i^^t  It  la  not  rery 
•atlRfaeterjr.      HevATcr,   if  w«  telra  the  taatixony  of  Selieh 
at  it*  faea  valua  and  diere^ard   that  sf  Ulsu  Pauoh,  w«  will 
haT«  hia  ntortii/  aayiBg   te   the  taerAtaxy  in  I>«e«m^r  1916*   tiiat 
his  int»nticn  v^t-t   to  una  hie  stock  su'bscription  ef  1912,  at 
its  riattirlty9  in  onnosllinic  his  first  lean,   and  then,   in  Sap* 
t«m>«jr  19M,    -hen  th*>   atoek  subaeription  ©f  19lg  vouid  iaAtur«» 
«•  hATa  Mm  requesting  thn  young  lady,   acting  in  th-    aapaliiKir 
•f  a  elerk  cr  cepistant,   to  har*   th«(  seer^taiy  nse   th«   than 
ralua  of  the  original   etock  cahBeriptica  in  oanoalling  tha 
first  sartesga.      In  aur  opinion  that  is   not  suffieiant  to  plaoa 
tha  dafendanta  in  a  pcsitien  new,   after  tha  Aaaaeiation  haa  Yf 
ooaa  insclTent  and  ia  iireee<*ding  to   liquidate  and  suit  has  bean 
instltutAd  to  foraolesa   thvir  leans,   te  haYa  the  then  ralua  of 
their  Btoek  used  toward  the  aane»llation  9f  thnlr  Indcfbtf^dnese* 
In  she rt, a 8 awning  that  &rlieh  h«td,    in  the  etook  sabaeription  ha 
h«4  Kada  in  1912   {ttc.   1169)    and   the  one  whlak  ea«ce«d«d  It 
(Ho.   13&a),  a  -ralua  of  $2,CCC.CG.   he  waa  then  in  a  pbaition   U 
lifttidata  hi  a  firat  aertgaga  if   th<.-  Aasooiatlon  atrreed  te   that 
nethod  ef  liquidation.      Cf  eouraa,    if    Uif?   etoak  w(»r^  net  used  ta 
liquidate   the  aertgaga,   OcUoh  would  haTO  had   the  right,   if  ha 
ehasa,    to  withdraw  it  and  reeeira  the  |2,CCC.CC   it  aonay.     Sat 
the  eeaplaiaant  Assnaiation  did  not  maka   suefa  an  arraagaaent  with 
the   defendants   tc  s»ay  off  their  aartgaga  and  nabaijr  an  their  be- 
half agreed  to  suoh  a  disposiUaa  of  the  nortgaga.      ttolieh  aerely 
axprassad  to  i^iss  Pauah,  hie   desire  that  aha   direet   th«   secretary 
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i4though  Gnlioh  Bugr  V*  In  a  yositicn   to   partieipat* 
In  the  diatrllmtlcB  of  th«  «««i«t8  of  Xh«  AsMelation  oa  th« 
basis  of  %h<s  atoek  for  whJLeli  b«  tuboerlbod  ia  aoeouat  »••  11M» 
•B   th»  eTldf»n««  vhieh  «]pp«ara  in   this   rivoord,  wa  arc  of   tha 
epinioa   that   th«  daf^ndaatB   oaimet  hare  tha  Talua  of  that  ttaalc 
eeneidi."r9d  aa  a  cr«tdit  ia  this  for«eleaarA  praeaedlne,  which 
inoludaB   thft  loaa  he  luida  ia  Jaanazy  1914,   vhleh  vas   the  <«•  ka 
aaye  h«  waatou   ta  haro  caaeallad  la  anyteabar  1918. 

Ia  eannaetloa  with  iha  ereae  arraro  tha  oamplalaaat 
aaataado  that  th*  eaurt  i»rr9d  In  flndinis   that  th«  defaadaata 
had  itat  raaalTed  tha  fall   a?.oaat  of  iS^CCCi.CO  und«r   tha  oattoad 
laaa.     Ca  that  ^iat  aa  ara  of  tha  opiaion  that  tha  avldeaaa 
aufflaitmtly  aatabliahaa  tha  faot   thnt  tha  dafaadnatc  axaoutad 
tha  trust  d«ad  to   saeara  a  laaa  af  tS.GCC.CO*  and  aa  acre4»m»nt 
esTariac  the  marehaaa  af  8C  aharas  af  stoelr  In  th(>  eeaiplftinant 
Asaaolatloa  Taluad  at  #9,0Cr,CC  and  that  th«/  algaad  tha  vouohar 
•T  ardf>r  \iy  whloh  thay  aolmewladgad  r«>ealpt  of  IS.CCO.CC  and   that 
they  recAlrad  aad  aadersed  the  ahask  of  tha  oeaplalaaat  Assasia* 
tioa  far  that  aau>uat« 

Tha  shack  for  tS«C<K  .OC  vac  dratm  ea  th«  Kasfar  Siata 
Baak*  Tha  reoord  ahavra  that   tha  somplalaaat  Aasaalatlan  did  net 
hava  aor«>  than  a  faw  hundred  dollars  in  that  bank  ia  Daeaabar 
ind,  and   th«>r«fora,   this  ohctek  aas  ntit   aorth  its  faaa  ralaa  at 
tha  tlaa  it  aae  glvan  to   tha  d««f«nd  nts.     In  Janaarar  1917,   tha 
Asaaalatloa  aafiotiatad  a  laaa  at  th4>  Eas»ar  titata  Baak  far  |4,C&C.C0, 
•tfaraatljr  pitting  ap  with  tha  bank  thla  aaaaad  aelieh  aerteaga  as 
saaurity.      Tha  praaa«ds  of  this  loan  wara  ar<>dltad  to   thalr  aooeuat 
la  tha  bank  and  thaa  this  ehaok  was  pald^   tha  yarfaratiaas  la  tha 
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e)Mi«k,   iadioatiac  9«ym«at  tt»d«r  data  of  Jmaanr  16,   191T,  vltiek 
vas  the  dajr  th«  loan  vao  made  aiih  tlia  itank.     Ao  atatod  alwTa* 
this  abeek  boaro  U&«  ondorBttawnt  of  Erueger.       Apparoniljr,   the 
Aooooiation  net  havlnc  the  fanaa  to  t&^ot  this  ohook  at  th«  timo 
%%  was  glToa   to   tha  d«f«ndaiito,  Kruogor  uadftrtook  to  nogotiata 
it  for  thorn  and  la  tlmt  wtt^  hio  «»doroo««nt  appears  en  It. 
Botvoan  th«  dato  of  th«  <sho<$k»   Cocembor  7»  101«  and  tho  data 
of  Ito  pajraont  Janaar/  Id.   1917 •  Kmoger,  aoeardias  to   tha 
tootlaioasr  of  aelleli,  ipiTO  th«  lattor  ooT«ral  of  bio  personal 
ohAOko,  OBo  bolng  for  $1,0C0.C€  and  tho  eth^ro  for  olnilar 
aaounto  and  aollek  aayo  ha  aoad  th^m  In  paying  Mc  ctontraetor. 
Tka  lattar  taok  tn«  stand  and  t«tstifi^d  to   ranoiTlag  tkaaa 
ohoako  of  Kruiagor'e  from  aolioh  at  thle   tima.      7ha  «Tid«neo 
€—»  Hat  ahew  that  Kru^gar  gava  Gc  liok  any  of  hio  cheoka  prior 
to  3>ao«nhar  7,   1916.  ao  eoaplainant  oontando. 

It  is  th<>  conteniien  of  tha  seaplainant  that  tka 
raoord  dlsaleoAO  no  r^^aoen  vhy   ^o  dofoadaats,  apoa  r^ooiYiag 
the  ehaok  for  #§,CCC*00   should  i«ua«diflitaly  rotarn  It  tc   tha 
Asooolatlon,  and  It  ie  arguad  h«re  that  wluin  th<qr  tttm«>d  tha 
ohaak  avor  to  Kraagar  thoy  nntst  ha  conoid r^rod  ao  daaliiic  with 
him  a«  their  agottt  and  not  ao  tha  agaat  of  tM  Asaeoiatioa. 
Xha  eoat'»ntioa  of   tho  d^fandaata  is  to   tho  ooatrary, 

Zb  our  opinion  thft  raoerd  dooa  dioolooa  a  r^aoaa 
for  thm  r«>turB  of  tha  ohoek  ky  th»  dofoadMito  to  Kraoger  aa 
ooor^taiy  af  thn  Aaeaaiatloa,  and  in  oo   dfiag,  and  in  endaroiag 
and  turning  tho  ohaok  OTor  to  hla,  «a  aro  of   tha  oijIbIob  tlait 
It  must  ba  hold  that   they  wmre  dealing  with  hla  aa  tha  agant 
af  tha  AooaalatloB.     It  is  oonoluaiToly  shown  bgr  th«  raeerd 
that  whon  thia  ohoek  wao  laouad   to   tha  def«»ndnnto  it  was  worth- 
loss,  for  th*  Aoooelaticn  did  nat  hava  tho  faado  in  the  bank 
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t«  ai««t  th«  «h«ek.     Cf  oours«  Krtt«g«r  knw  this  aaA  Aoubt* 
!•••  tc  sTci4  having   th^  ehffok  frr6«Rt«<i    to    th«  bank  Iggr    tlie 
d«f9iid»ni8,  hfi  undvrtaek  t«  n«g«tiat«  it  t9T  th«M  and  upea 
their  tarning  their  checic  avwr  ta  hiai  ht  gaT*  tham  his  per* 
•  mmX   eheeka  ta  meet  ]^ajrn«nts  du*  from  thim  to   their  oom* 
iraatar.      It  ia  the  teatiMoigr  of  the  d«>f andante  and  aot  oaa* 
traddeted  In  the  r^oQt^,   that  the  total   of  tha  aaeunta  thne 
r«aeiT«>d  ^,the  d^fendf^inte   frosi  Krueger  e«a  only  $2,490.C0« 
Of  oourse  th«  |B«CCC:.CO   aheeV  was  ultia»tely  presented   to   thB 
1»afik  ea  whinh  it  vae  drama  and  tme  paid  eat  of  the  fanda  9t 
tha  Aeseeiation.     When  it  «ae  «o  paid  It  had  Imoh  eadareed 
tgr  the  aeeretary  af   the  Aaaaeiatioa.  Krveger*     Ha  doubtleea 
gat  the  $S,OC(  •€<)  ena  appropriated  the  differeae*'  betvean  tbM% 
anauat  and  the  eim  of  the  pajrneata  he  had  turaed  oTer  ta   tha 
ddf eadaate. 

The  aitaation  prreeated  in  the  eait  at  bar  ie  aaaa* 
vhat  like  that  preaented  ia   the  caea  of  the  l»»yale  ▼,    Jaaiacke, 
SOX  Ill«   28.      In  that  oaee  Jaaiaoke  vae  the  ocnTeyaaeer  af  a 
kaildiag  and  lean  aeaaeiatioa.     When  a  peraen  deeired  to  harrav 
■aney  from  tha  Aeecaiation  and  aade  apoliaatioa  far  a  loan,   the 
ap')li^»tion  vat^   miteitted   to   the  aeeaoiation   through  Jaaieeka. 
Tha  property  whieh  «aa   to  be  the  aaeurity  far  the  leaa  «ae   eub* 
aitted  to  an  appraising  committee  and  if  that  eoBaittae*  apaa 
inepeetion  of  th-*  property,  appra^ed  th#>  aeeurity,   they  ao 
adriaed  the  Arrooiatioa  and  the  proper  offieera  th^reapoa  di* 
reeted  Jaaiaoke   to   ex»miBe   the  title  and  if  it  aaa  found  goad, 
to  prepare  the  papers   laeideat  to   the  eeaaasMiatiaa  mt  the  lean. 
Xa  the  oasa  at  bar  Kraeger  rendered   aaaie  aerrieea  represeatiag 
the   defendnnts  at  the  time   they  parehaeed   their  property,   in 
the  may  af  axamiaiag  the  title  and  prepering   tha  papera  aad  ha 
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•ubslttad  a  Mil   to   thesi  for  thee*   H«rrio9»  and  it  «m»  paid 
\ty  then.     ;Lik«wia«,    In   %h«f  Jaaj  eok«   ott«#«    Javiaoka  wa«  paid 
•artain  faaa  V  th«  applieantB  far  tha  loan*,    far  his  frm 
Tioee  in  exaaining  tha   tltla  and  preparing   the  papers.      Thasa 
faes  generally  eama  out  of  the  preeeede  of  the*  loan*.      In 
that   oana  Jaoiaaka,    folloviag   thA  methed  d^aorlb^d  abore, 
p«t  through  orreral   purely  fiotitloue  leans,     la  aleo  put 
through  seToiral  of  «hleh  the  following  Ira  type.     Cne  Merata 
■ad'^  applieation   to    the  aaaoelatidn  for  a  lean  of  #1«3CC,C0. 
He  had  Jnst  bought  a  piece  of  property  on  which  th  re  was 
a  ##OC.OC  mortgage  and  he  desired  to  use   th«*  |l,iCO,CO   in  pay- 
ing aff  that  I9CC.C0  martgMga  and  certain  ether  obligatiena 
wkiah  he  had.     The  property  was  appraised,    the  lean  was  ap« 
proTed*   the  proper  doounents  azeauted  «id  the  aasaeiation 
iasaed  its  ohaek  far  $1,3C<},CC  payable  to   th«  order  of  Mere ts. 
The  oheok  vaa  iilmediately  endaraed  ^  ^ar^ts  and  returned  ky 
hia  ta   the  secretary  of  the  Asaooiation^  who  daliTai*ed  it  ta 
the  ocnTeyaaoer,   Jasiaeke»  who  endorsed  it  and  deposited  it  ta 
hie  personal  account*      The  check  wae  paid  in  dna  coursa* 
Jaaiaoka  turned  tt^e^r  to  Morata  only  $19S,C0,   and  gave  hia  a 
dtatanant  showing  the  expandltura  of  the  remainder  0f  tha 
|1,3C0.C0,  one  Itea  of  expenditure  being  the  pagraent  af  tha 
I9CC.00  aartgaga,  which,   by  ita  tams  was  net  daa  far  another 
year.      Jasieoka,   in  fact,   had  not  paid  that  mortgage  but  had 
appropriated  all   of   ihe  #1,3CC.C«   except  the  llf5,CC   turned 
9r9T  to  Morata,   to  hia  awn  use,     Jasiacka  waa  indicted  for 
CBbaazlement  and  larceny  9t  sevaral   checks,    among  than   the 
Marats  checki^  all  of  which  wmr^  alleged  in  the  iadietaeat  to  be 
the  property  af  the  association.     On*  af  the  contentions  sub- 
■ltt9d  in  behalf  of  Jasieoke  was  that   the  proof  showed  the  cheeks 
ta  haye  been  the  property  of  the  yayeaa  and  net  the  aasaoiation 
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mnd   that  in  this  t*>upmot  th'^re  was  a  rariiuic*  b«tvten   t)M 
pr*«f  ana  the  mllegatioae  «f  th«  indioiacnt.      rh«  oouri 
iMid   that   tho  oh«okH,    inaludiag  the  Mornta  oheok,   vere 
•till  tha  prapartj  af  th«  aaroolatlen  nlthaush  ih«y  had 
ba«n  4|iollT«rad  io  tha  pajraaa,    andcrced  IBgr   thmk  and  rAturn^d 
te  th«  aacretary  ef  tha  aaeeoistlan.      Tha  holding  in  that 
eaaa  waa  baaed  upon  th<^  faet   that  th#  ob^nke  had  b«««»a  ratumad 
k||r   the  payaes  for  the  purpose  of  immrln^  the  aeeoeiatlon 
the  pa]r««nt  mf  the  iaauaibrattaee  than  an  tha  prop«^rt]r  ahiah 
it  was  understood  were  te  ba  rentTtd  with  the  preeeedt  of 
tha  lean,   9^  thai  the  lean  beiac  made  by  tha  aaeceiatioa 
veuld  \t<f  A  first  lien.      Altheagh  th«t  ■ituatlon  in  tha  so  it 
at  bar  ia  net  just  that,    it  in  in   our  opinion   siaiilar   te   it. 
la  thn   suit  at   bar  th«  ffheok*   after  haring  b(*an  reeaivad  bj 
tbff  def»ndaatp  and  taderted  by  thaa,  aa«  returned   te   the  eaore* 
taary  of  th«»  Aaeeoiatien,  Kruegar,    far  the  purpeaa  ef  enabliac 
the  defendants  te  gat  their  money .      the  oheok  f^r  |6,00<  ^cc 
ia  the  hi9tads  ef  the  daf^ndi^mts  was  warthlass.     Krueger  appart* 
ently  undertook  te  negatiata  it  far  thi%a  and  goTa  then  their 
aeaay.     I^  doing  «o«  «•  are  of  the  oiplaion  that  he  vas  aetia^ 
within  thfl  eoope  of  hie  author!^  as  tha  a«ent  of  the  aseeeia* 
tlon.      It  is  fra<tuently  the  ease  that  tha  bueineoe  af  Building 
aad  Lean  asceeiatioas  is  ea«daet»d  largely  bgr  sate  oae  iadlTidual. 
In  the  <l^^iy9)f<^  oase.eupra.   it  was  one  devignatad  aa  a  eonTey. 
aaaer,  who  was  Jasiaoka.      In  the  suit  at  bar  it  was  aa  effiaer 
designated  as  th»  secretary,  wha  was  Kruegar.      It  is  apparent 
fraa  the  reoord  that  all   tha  bueiaaas  whieh  the  defaadaata  had 
ta  da  with  the  asceoiatlea  was  dene  thraugh  Kruegar.     Ae  far  as 
they  w»ra  oeneerned,   he  was  the  Assoeiation.      Whan   they  applied 
to  hla  far  a  laaa  what  they  were  after  was  thair  money  net  a 
oheek  on  a  bank  ia  whieh  thara  were  little  or  no   funds  te  tha 
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credit  «f   ih«  AaROoiatlen.     And,   vhsa.     hnrlnc   r«epirtid 
Duoh  A  ohfrflk*    (wh«ith«>r  they  Vn««  of   the  aitttatlen  at    the 
hmrOt  tms  immAtnrial)    and    the   Bccrntary  undierteek   to   negetlat* 
it  ferthem,   hm  sust  b«  h»Id  to  have  been  aetlnc  net  for 
th«M  )nit  for  the  A»Beaiaiion  la  the  niAtter  of  oerrylng  out 
the  tranenetlcn  on  the  pert  ef  th<>  Aseeeiatiea.       A  VtallAiag 
bmA  lean  aeeoeiatioa  vhloh  rests  its  eeoretarjr  «ith  the  naaaca* 
■teat  and  oratrel  ef  Its  witlre  buein4»s8,   so  as  to  make  htm. 
In  effeet,  a  general  a^e»t»  is    heund  la^  vhaterer  he  dofs  under 
that  broad  authority.      Yhe  Prairie  Stgte  Lean  end  Building 
A<^c9^*t^9n  T.   SubXlajt.   1?C   Zll.  JS4C. 

le  are,    th<»r«fere,   ef  the  epinina  that  the  Master 
and  the  Chaneellor  were  eerreet  in  finding  that  the  ecaplaia* 
ant  had  a  lies  en  the  prepert/  te   the  extent  ef  $8,4St.0Ca 
enly  on  the  second  lean. 

Yor  the  reasen«  etritedt    the  deeroo  ef   the  Superior 
Court  is  aedified,  ky  ohanglnc   that  part  of  the  deoree  lAileli 
proTides  for  the  payment  ef  fdCO.I^C  as  solieiter*s  fees,  ^^  ^s 
to  nake  It  provide  that  d^f«Adants  are  to  pay  |8GC.GC  as 
solieitori;^  fees,   and  in  all  ether  r  speete  the  decree  io 
affinaed* 
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MR.    ?i)';&lX»IBG   JUSTIC!?  TBTHSCK  <ieliT«r«4   th« 
oplnioR  of  th«  eourt. 

V  tide  app««l   th«  4ef«BdAnt  XhoMS  •••ks   ic   r«T«rs« 
«  Judiga«nt  entered  against  hiB  in  f^Tor  af  th«  plaintiff* 
Rlehardsaa  &   Ceiapanjr,   in   th«  sua  of  |284,C0«     Xh«  leaves  vv 
aalMittsd   ie   the  court  without  a  Jury,      iha  aotlen  ama  oaa 
•f  ihff  fourth  elase  in  tha  Munieipal  Court  of  Chicaga.   far 
goada  allogad  ^   the  plaintiff   to  haTO  boon  sold  to   tlie  d<N> 
fondanta  at  ttoair  spaeial   inslstosiaa  and  r«<iuaat.     No  aorriea 
«ao  had  on   tlia  dwfondattt  Hall  and  he   di4  net  appaar. 

Tha  0Tid*ne«  ahava  that  tha  dnfandaat  Thonaa,   doing 
Imainoas  as  the  Franklin  Dask  Conpaajr,  aav  and  th^n  had  » 
eall  from  aastomara  for  geoda  ttuit  ha  did  not  cmrrj,  Int  vhieh 
WT9  daalt  in  'tagr  tha  plaintiff.      Ho  tharaupon  antarod  into  an 
arraagoBont  vith  thf  plaintiff,   wh«reby  he  eould  sand  sueh 
ottataaiaro  to  thaa  for  th?   purehasa  cf  tMo  lino  of  goods. 
Tho  dafandeat  Hall  «ae  nueh  a  eustoner«   and  apparontly  ha  pur* 
ohaaad  tho  goods  ia  quootion  frbu  tho  plaintiff  and  thojr  wf^rm 
ehargod  to   tho  dafandant  Thottaa*   and  this  suit  was  brought 
ta  r—yr  tha  amount  iaralrad  in  that  tranaaoUon.     Xha 
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•lal«  of  thft  defendant  ThoaiAa   is  that  h«  n*T*r  authoristd   th« 
plaintiff   to   ohnrg*  hla  for  the  amount  of  thle  bill   of  goeda. 

In  Buppert  of  tint  appeal   th<»  def^ndnat  Thoaaa  eont«9ido 
that  the  plaintiff  failod  to  proYO  its  ca««  \>y  a  pr«pond*rane« 
of  tko  mttAmna^t   to   tho  of foot  that  authority  v&s  glTon  to  ohargo 
hiai  for  tho  amruat  of  thio  bill,  nor  is  it   shewn  that   tho  mtado 
of  tho  partlMi  OTor  mot  Xo   that  off<»ot.      Tho  irsuo  pri^santod, 
th«rofor»,   ie  oololy  on*  of  fact. 

Cno  MoCoy*   an   «ipIo/oo  of   tho  plaintiff,    t»otifio4 
that  oeaetiuo   in  191S,   ho  had  a  oeavoroatioa  with  Thoaao,   ia 
vhloh  tha  latter  ookod  hia  if  it  vcuid  bo  pcosihlo  for  hia  to 
aako  an  arraageT^ont  with   tho  plaintiff  whereby   tho  latter  would 
furnish  his  ou^toaors  with  foodo  la  their  line,  whieh  he  did  not 
oarry,   and  charge   thooc  ffoeds   to  hia,   giTiac  hia  a  tpooial  prieo 
or  diseeunt.   although  quoting  the  regular  retail   prieo  to  tho 
eustomer.     Ho  teatified  ho   did  not  r<»e^ll   the  oxaot  words  whieh 
had  boon  wood  by  th««,  but    that  thie  was  the  subatanoe  of  tho 
ooaTorsation.      He  fttrthot  testified  that  frea  time  to  tlao 
thereof tor,  goods  were  sold  ia  this  way  and  ohargod  to  Thoaaa, 
and  paid  for  lay  hia.     In  eonneotioa  with  the  arraagoaont  aadt 
with  tho  plaintiff  by  Thoaaa,   a  letter  was  Introdueed  in  eri* 
denee,   dir<»cted  to   the  plainUff  and  sigaed  1v  Yhoaao.   dated 
Aagaot  iif,  1918,   reading  ao  fellows:        "Replying  to  youra  of 
Aagttot  JKi,     Our  arrangosirnt  with  ye  <r  Mr.   MoGoy,   is  that  wo 
art  to  haro  1C%  diseeunt  froa  prioes  ycu  quote  te   oustoaora 
*o  oond  or  take   to  yru.     iPloaoo  ooo  hia  in  regard  to   thio." 
In  ooaneetioa  with  tho  blli  of  goods  in  quostioa,   another  let* 
tor  wao  iatrodueod.    direotod  to   the  plaiatiff  and   c^igned  by   the 
defmdant  Yhoaaa^   dated  Auguot  S,  1919,    reading  ao   fellowo: 
"VI ease  ohow  bearer,  hr.   Hall,  yt^ur  liao  of  rago,   quoting  hia 
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Vith  rfftrcnec  to  hi»  ftrr«iic«««at  with  tfeOey,   th* 
4«f«nd(^nt   TIimim   tostiftotf   that   th«  plaintiff  ««▼•  hln  « 
•9«olal  prio«  in  somtt   eaeoo:    that   iho;y  blll«d   the  0U0ton*rs 
UiamaalYoa*   wid   i»nt  hln  a  IC^  oom-ilseion  or  di»oeunt,   oo 
n<ntieno4  la  Ma  lott«r  of  Auguot  27,  1918,   and  in  othor  eaooo 
thojr  billod  tho  geodtc   to  hia,  trhon  bo  told  thon  to;   that  whon* 
oTor  tao  oont  a  euotOBor  to    tho  plaintiff  end  ho  aolcod  tho 
plaintiff   "tho  anouBt  of  tho  prieoo,    thi^  «eul4  oall  uo  or 
vo  would  ealkl  thorn  and  t«ll  thosi  vhother  or  rot  to   ehargo  thea 
to  uo.     Wo  novor  g&Yo  tho*  any  blanket  authority  to  oharsa 
OTory  ouBtonor  «o  aont«   t^  any  skoano.*     Ho  furthor  te«tifioA 
that  tho  first  timo  ho  know  that  thio  bill  of  «oodo,   oold  to 
tho  d#f6Cd<~.nt  iialX.  had  l9«en  ehargod  to  him  wao  vhon  lie  r«* 
eeivod  tho  inrolco     for   t^ie  goods  acae  wotito  after  th«^  9^r» 
jpiortod  to   bo  dellTorod. 

In  robttttal,  MeCoy  testified  that  trh^noror  ThowMi 
folt  h«  did  not  want  to   aaoomo  tho  riok  of  tho  aoeouat,    tho 
plolntiff  eithor  eolloetod  it  or  oold  it  on  a  oaoh  boslo,   nnd 
vlioro  tho  plaintiff  oarriAd  tho  aooeunt.  Thoaao  did  not  ro» 
•  oiTO  any  econaieeion. 

On  this  OYidftneo,   vo  aro  of   tho  opinion   that   it 
oaanet  bo  oaid  that  tho  findins  of  tho   trial  oourt  vao  against 
tho  aaxtnifost  voight  of   tho  ovid«noo« 

tn  tho  lott«r  of  Aacuot  27,   1918,  which  the  dofendaat 
Thoaao  wroto  tho  plaintiff,  in  apparont  ecafiraation  of  tho 
arrang«%«nt  ho  had  aado  with  tho  plaintiff**  agont,  HoOey,  ho 
Ota  tod  that   thio  arrangonont  wao    th«t  H<»  wan   to   haro  10^  dio* 
oooat  fron  prieee  quetod  to  tho  ouotosoro  ho  oont  tho  plain* 
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tiff.     I'hi*  would  oertiftinljr  i«ply  th«t  th«  aoo«unis  w«r«  t« 
b«  eha.rg«d  ip  'i'lMWi**  who  «a»  ftppartntl/  in  turn  to  ••licet 
from  hi»  euetoBi«r«  on  the  t)««l»  ef  the   reftuler  r«t»il   yrl««t 
quoted   to    them  tyr  th«  pi  «k  In  tiff.      Th»t   this  ima   done  froa 
time  to   tiatfl  la  Tarieas  transeotioae,  irtd.cli  vpvm  had  aftor 
th«  arran£«(Q«nt  «••  timdtf,   i«  te«tifl<»d  to  Isgr  ^ttCojr,   and  net 
4eniatf.     It  would  further  b**m  te  he  oleai'  frf«  th«  letter  ef 
AKcact  9,  191t,   referrinn  te   the  hill  of  eeede  eold  te  Hall, 
that  the  defendi^nt  ^honae  w«»  expecting   tc   oolleet  the  aMouat 
invclTed,   from  Hall,  end  he  aharged  fer  the  geede  ••  ueaal 
hy  the  plaintiff,   fer  he  eeks  the  plaintiff   to  quote  Hall   Oeur" 
(yranlrlia  Ijeek  Ce*.  iriiieh  «••  Xhoa»«)  net  priee;    eaying  fur* 
ther,    that  the  Franklin  Deek  Ce.  would,   in   tarn,   add   their 
pereentag*  ef  dieoeijnt  ea  the  guede  to  he  eeld.   ae  «  charge 
fer  h&adliag.     liHirtheraere,   it  appears  that  shortly  after  the 
Mile  and  delivery  of  the  goods  in  question  to  Hall.   Jfhwaao 
reoftlTod  the  iaroise  oovering   this  traaaaeticn,   from  the  plain* 
tiff  and  it  aowhere  •ppears  that  he   oTor  eemplain«d  of   their 
method  of  handling   this  traaeactica  proTiout  tc  th*  hei^lnning 
•f  this  suit  a  y«>ar  and  a  half   later,  or  oomplained   that   the 
wiount  9t  the  hill  was  not  to  he  charged  to  hia  as  he,   of 
eourso  would  have  If  suoh  were  the  eas*. 

We  find  ne  error  in   thf'  reeerd  and,   therefore,   the 
Judgnent  of  the  Muaieipal  Court  is  affirmed. 
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ICi.    PRTBSJDIKG  JUSTICt?  THfKSCK  deliTsred   the  cpinirn 
•f   the   90>jrt. 

Six  thlm  appeal  tha  defendant.  RuFeianaAmerleaa 
Bureaia  aafDlrs  to  riareraa  a  judgment  for  |94«C>C>,  roecTered 
%7  the  pl&intlff  in  the  ¥unioipal  Court  ef  Chieane.     . 

In  his   etatasent   ef  elaim  the   plaintiff  alleges 
that  his  olaiB  la  for  the   sum  of  #8C,CC.  money  had  and  re* 
eeivad  Iqr   th^  def^ndsjit  from  tha  plaintiff  on  Saptembar  30, 
X917,   vhieh  the   defendant  agreed  to  pay*   as  per  statement 
and  reeaipt  af  that   data,    together  vlth  9l4,CO  iatrrest. 
The  plaintiff  has  filed  na  avpearanea  in  this  court • 

The  evidenoe  shovp   that  on  the  date  in  question  the 
plaintiff   paid  $8C,CC    to   th<»  defendant  for   the  purpose  of  har- 
in(  this  a<?iount  forwarded,   in  mblee,    to     ie  wife  at  soma 
point   in  Russia.      At   the  time  af   this  payment,    the   defendant 
Cara   the  plaintiff  a  receipt  aoknowladgins  r  Mseipt   of  tha 
$80.00   fram  him  for  44C  rublasi,    tc  be  remitted   to   his  wife 
at  an  addri^as   designated  in  the  reo^^ipt.     Cn  the  bottom  of 
tha  receipt  there  iMppeart   the   following:      "This  remittance 
will  be  farwardad  ta   tHa  payee  naoad,  aa  par  iaatruotioa  of 
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Xh»  r«mi\\,«r,  and  PubjAet  t»  the  rul««  and  r^gulaticna  •t 
th«  9«at  offieef  tt8«d   in  making   th«   mmittaiBa*.      "Tha  plain- 
tiff  tastifiad   that  hia  wifa  rfr^r  g^X  tha  manay.      Tha  anly 
tlitnaaa  far  tha  df^fandtint  ima  a  younK  veaaa  vho  had  Itaan  anplayad 
la  the  oapaoity  ef  elerk  in  ita  affioa  far  aoma  flftean  yaara. 
Sha   teetifiad,   in  affaet*    that  th«  r<«ittano«  in  ^eation  had 
baen  ferwardad  in  thp  urubI  ocuraa  ef  buainaaa,    through  the 
Ruaaian*Amariean  Llna,    togathar  with  a  ntimbar  of  ethar  r<>mittane«i 
that  v«re  te  ba  farvardad  at  t^t  tint  te  Ruaaia.     She  Identi* 
fiad,  and  thf>re  vaa  introdttoad  in  avid'^nee,   tha  original  reaaipt 
aignad  by  tha  Huaaian-Ameriaan  Line,   and  giren  far  thia   r«Bit« 
tanea*    ta   tha  df>f«ndjant,   and  n  communication  froB  the  Rusaiaa* 
Aaarioan  Lin*  ta   th*"  d^f«ndnnt,   aslcnowladgiBg  r«<ieipt  ef  ita 
ehaak  for  $f9i»79,   eeraring  a  nuabar  of  monay  order  remittaneaa, 

inoludiag  tha  on*  in  oaaation.   fhara  waa  alao  introduced  tha 

in 
ariginal  ehaok  referred   t©/th»  abar*  eotamunication,    aheving  ita 

andoraasient  by   the  Kuaaiaa^Aiaariean  Lino  and  indieating  ita  pay* 

ment   through  the  Chioage  elearing  Uouao,  Cotebar  17,   1917.      I'hia 

witneaa   further  taatified  that  in  January,    191S,    the  defendant 

reoeiTad  a  receipt,    indicating  that  the  monay  in  questian  had 

been  turned  over   to   the  peat  office  in  Patregmd,  Ruerin,  by 

the  Ruaaian-Aiaarieaa  Lina*        Thie      daeumant  waa  ia  the  Ruaaiaa 

language  but  tha  witnaaa  apparently  interpreted   that  part  of  it 

haring   to   do  with  thia  remittance,    aaying   that   it  referred  to 

tha  remittanee  by  nuabar,  giring  the  name  "M.   A*   Lillaah*  aa 

tha  ena   to  whom  it  wee   te  be  paid,   and  tha  place  at  which  tha 

payment  waa   to  be  nade    te  har,   An<    the  amount,  44C   rublaa.      bha 

further  toatified   that  thie   r  oeipt  here   the  official   atttay 

"Patrograd  Peat  Off  ice'  ii^ioh  waa   the  aa«ia  ataap  that  had  appear* 

ad  en  hundreda   cf  other   aiailar   dooiimenta   that  defendant  had  ro* 

oaiTed  fren  time   to   time  in  the  paat,   on   ainilar  remittanooa. 
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I'hc  l8fttt0»  «<»r«  presented   t(    the   trial   ocurt  vltheut 
•  jury    and   the  court   entered  Jud^^ent  ai^^ainst   the  defendant 
for   the  aKount  ef  the  plaintiff's  claim;      apparently,    from  his 
ren&rlcn,  made  at   the  elass  of   the  hearing,   on  the  theory   that 
1^1  e  (sonditione  in  Ruseia  had  been  suoh  as   te   pr^T ent   this 
remittanoe  reaohiag  the  payee,    the  eonditiens  irore  kneim  by  the 
defendant  atthe   time  it  transaittod  the  money,    but,   notiritb* 
standing   that  faot,    it  had  undertaken   to   do   so.     I'he  r'>eor4 
eentains  no  er»petent  OTidenoe  as  to  whether  the  conditians 
in  Russia  were  suoh  as  te  preTent   this  rpmitianee  reaohing  the 
payeo,  B»r  that  the  defendant  was  avaro  of  &n;y^   euoh  situation. 
Turthermoro,    th^re  is  no  praof  in   the  reoord   that   there  was  any 
uadertakins  on  the  part  of  the  defend.<<at  to   delirer  or  pay  this 
money   to   the  plaintiff's  wife.      As  shown  by    the  terms  of  ths 
receipt  delirared  to   the  plaintiff  at  the  time  he  paid  hla  money* 
the  oBiy  undertaking  of   the   defendant  was   to  forward  It  as  in* 
struoted  bj    the  plaintiff,    suoh  ferwcrding  tc   be  eubjeet  te   the 
rules  ond   regulations  of  the  post  effioe  used  In  making  th« 
remittance,      liiis  igidloated  elearly  that  it  was  in   the  oeatsmpla* 
tion  of   the  parties   thnt  use  was   to   be  m>»de  of  the  post  offices 
in  aeeomplishing  this  reaiittanee.      The  evidence  suteitted  in  be* 
hftlf  of  the  defendant,    indieetes   that  the  amount   in  question  was 
forwarded  by   the  defendtint   through   the  Russlan-Ameriean  line   t« 
the  postal  authorities  at  Petrograd,   and  was   ree-ired  by   them   there. 

Assuming  it  tc  have  bi^en  proven  by  eompatent  evidence 
that  the  plaintiff's  wife  never   reoeived   the  money   in  queetioa, 
the  evidence  fails  te   wstablish   the  liability   of  the  defendant. 
It  aeeepted  the  plaintiff's  money  and  agreed  with   him   tc   forward 
it,   suoh  forw»rding   tt    be  aocording  to   the  terms  set  forth  in  the 
receipt  given   to   the  plaintiff,    through  post  office  channels.     Ihe 
evidenc<>   indiOAting   that   the  money  reached   the   postal  authorities 
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la  HuBSia,    tht  dpf«nclnnt  aannot  be  h«ld  liable,   assumiiiK   that 
for  •(»«  r«asa9,   not  dlsclosod  in   the  roeord,    this   remittonoe 
thereafter  Tanlshed  or  at  leaet  nerer  oama  into   the  hande  of 
the  plaintiff**  vife. 

The  Plaintiff  harin^g  failed  to   eetabliah  any  basis 
•  f   liability   on   the  part   of   th^   d'>*f*ndciBt«    the  Judgment  of  the 
MttBieipal  Court  is  reveraed. 
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KR.  FRSfiZSINU  ^SSXCK  XHCM80JB  d«liT*r«d   the  •pinion 
•f  ih*  oeurt* 

This  was  an  notion  of  foreibl*  ontry  Mid  detninnr 
bought  in   theMunioipal  Clourt  ef  Chicago,   lay   the  plaintiff 
Jones  against   the   defendant  Heloon.   After  a  hearing   the  eourt 
found  the  issues  for  the  ptaintiff  and  gare  Judgment  in  his 
fATor  for  possession  of  the  premises  i^TolTod,   to   revtrss 
vhieh,   the  defendant  has  psrfectai  this  appeal. 

The  defendant  vae  xn  passes  si  on  of  the  pr«HBises  in 
(luestipn,    an  apartment,   by  rirtue  ef  a  leass  in  whieh  the 
plaintiff  «ns  the  lessor  and  the   defendant  the  lessee,    said  leas« 
«OTering  a  term  expirine  April  3C,  1921,  and  proTidin«  th^t  the 
t«m  was  tc  oontinue  trcm.  year  to  year  th(>reafter,   unless  it 
should  he   terminated  en  the  date  abere  mentioned,   er  any  lika 
date  in  any   subsequent  year  **^  the  giving  V  either  party  to 
the  other  ef  not  lose  than  sixty  days  notioe  in  writing  ef  suoh 
termination* " 

On  the  trial,,  the  plaintiff  suhnitted   erftdenee   to 
the   effect  that  he  addressed  a  notice  in  vriting   to    the  defends 
ant  under  date  of  February  la,   19iil,   notifying  him  that  his  leasa 
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eoTcrlnf  thi*  afartment  in  qtt«>Btien  would  t*mlnftt«  «« 
April   3C«   1921,   and  requesting   the   defendant  te   d#llTer 
up  poeeeefflon  ef  the  premieee  on   that   date.      The  notice 
vns   Bign*€  ligr  the  plaintiff  «•  landlord.     There  waa  no 
•bjeotion  offered  to  the  intreduotion  of  this  notioe  in 
eridenoe,   nor  any  denial  ef   the  reoeipt  of   the  netioe  Tbj  tiM 
defendf^nt.     Upon  the  expiration  ef  the  term,   en  April  3C , 
1921,    the  defendant  refused  to   delirer  up  poaseeeion  of   the 
pre&LjiBea,  vhereupon^    the  plaintiff  instituted   thise  preoeed* 
inga* 

It  iPsa  shoim  by  the  rcccrd.  end  the  eupplemente^l 
record  filed  in  this  ocurt,    that  in  the   trial  court   the 
defenoant  tcolc  the  poaition   that  the  lease   in  question  had 
beooaa  cancelled  l9gr   the  notioe  mentioned  aboTe,    euni   that  in* 
anmah  mm  the   tenancy  had  been  termln&.t«d,    suit  for  peasessioa 
could  be  maintained  only  undF>r  the  fourth  clause  ef  Section  8 
of  the  Statute  en  .Forcible  Untry  and  Detainer.      In  prec<»(»dlnc 
•n  that  theory,    th«  defendant   called   the  plaintiff  to   the  stand 
and  endeaTored   te   show  that  th«  title  of   the  property  in  question 
was  not  in  th«  plaintiff  alone,   but  in  the  plaintiff  and  Ids 
wlf*.      The  court   therv  ruled   that   the   defendant  was  net  in  a  pesi* 
tien  to  question  his  landlord's  title,   and  proceeded  to   enter 
a  finding  and  Judgment  as  abere  noted. 

In  his  brief  filed  in  this  court,    tl^ie  sole  point  argued 
%y  the  defendant  in   support  ef  Ida  appeal/^  iete  the  effeat  that 
t)i«  «Tldi»no'»  fails  to   ziicw  that   the  notice  i»r©Tid*ti  for  in  the 
leas*  «a*  serTed  upon  the  defendant  sixty  days  prior  te  April 
SO.  1931,  ar  at  any  etner  time. 

In  acntending  in  the  trial  ee^rt  thsit   the  nc  tice  operated 
te   teanainatc  the  tenancy,   the  defendant  vust  be  held  te  have  eea- 
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e«4*d  th«  pr op«r  ••nring  of  the  no tie*  upon  hin.     Th0«*«»tn 
▼•   Wil»on.   146   111,    384.      it  has  l)«€n  h«ld  r«pe«t«dly    that  aa 
appellant   In  thic   court  cannot   talc*  a  poeition  In  prooaeutlng 
his  appeal,   ineoaaietaat  vith  that  taken  b/  hl«  in  the  trial 
eeurt. 

ThA  pree«ftdini?«  in  the  trial  eourt  InrelTin^;  the 
eoati*nt.lon  of  nounael   for   the  defendant   to    the  effect  that  *th« 
leaao  tma  OAno^lled  "by  glTin^   then  notice  of  eanc«?llatien*vore 
not   ineluded  in  the  original  bill  of  exeeptiona  and  do  not  appear 
in  the  original   tranaoript  of  record  filed   in   this  eourt.      After 
the   defendant  h&d  taken  the  poaition  dieoloeed   in  hie  brief,   ao 
filed  in  this  ocurt,    the  plaintiff  mered  the  trial   eourt  to  aateaA 
the  bill  of  exoeptiona  lagr  ehewiag  the  contention  made  by   the 
defend^mt  in  that   court,  with  r<»f«renc:e    to  the  notice,   ano   that 
the  motion   to  mond   the  bill  of  exee»ptiono  irae  d««ni«d  by   the 
trial   00  rt.     Theae  latter  prooeftdingo  vore  ineorporoted  in  an  addl« 
tional   tranaoript  of  tho  record,   vhieh,   en  notion  of  the  plaiBtiff« 
imo  duljr  filed  in  xhi*  eourt.      ^baoquently  tho  partiea  to   thia 
appeal   entered  into  a  otipulation,    providing   that  in  all    the 
prooeedingo  in  this  eourt  the  tranaoript  of   tho  irooord  ahould  bo 
taken  and  ocnBid«>red  ao  eonaiating  of  both  the  original  and  aidi* 
tional   tranaeripta  of  record  and  that  the  bill  of  exo^ptiono, 
••  eontained  in   the  original   tranaoript  ahould  b«   tr^-otod  and 
eonaiderod  aa  aAonded  ao  aa  to   include  the  8ubJeet*mattor  oon« 
tainod  in   the  additional   tranaaript*      That  the  plaintiff  vao 
entitled  to  peaaoaaion  of  tho  preaiaoa  in  question  is  abundantly 
eatabliahed  Iqr  the  record.     It  oeou  oqually  elear,   from  the  pro* 
oeodingo  InTolred  in   the  eaoo^    to  which  wo  hare  referred,    that 
tho  dofendeat  proaooutod  TkL»  appeal   aololy  for  delay. 

Tor  the  reaaaaa  atRt«d,    the  Judgment  of   the  Municipal 
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Court   is  afflmeA,   and   th«   cost  of  preparing  and  flllBg   th« 
additlonsl   tranaeripi  of  thtt  record  and  th«  additional  M)^ 
atra«t  «f  tha  record  ia  this  oourt,   arc  taxed  a«  ooete  agaiaat 

tha  d«f«nc»nt. 
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Xft.   PK^^IdlM  IVSXZCS  XHCJISOf  dfillTerttd   Ui« 
•fl^ioB  of  th«  court. 

Igr   thin  appeal   the  def»nd«nt   Mclrs   tc   r«Tex«« 
tt  jui|pB«nt  for  pe«B«SBloa,   r«ieev«>rftd  Kgr  th9  nlalatlff  ia 
a  9r«e««41nff  ia  f«reil>l«  An  try  »nd  dfttala«r  In  th«  Maai«i|i«I 
8*urt  of  '7hiOfiLg«« 

thm  ia«tt«s  wad  «11  th«  poiata  tarelTtd  in  this  oa»« 
aiHi  id«ntie&l  vith  th»a«  iaTolTed  ia  Oaaa  !••   S71S1»  ia  vliieh 
.w«  ar«  thla  day  filing  an  o?;taion.      Xh9  !•&«••  ia  th«  tv«  eaaaa 
e«T«r«d  diffftraat  Apartmenta  ia   th«  aaa*  Iwildin^. 

J^r  th«  raaitona  atatad  ia  th«  opinion  raf^nr^d  ta. 
t)M  JadgMaat  in  tlia  oaae  at  \m,r  ia  affirD^d  ajrid  th«  ooata  af 
yraparias  *M  filiaf  th«  additional  tranaaript  of  tkie  raoard 
and  tha  additional  abatraat  af  tha  r«>Qard  in  thia  eourt,  ara 
taxad  agaiaat  tba  d«f*Bdaat. 
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mn 


.  i'K  L''Z   .fi 


•ill  in^finttus  fkmux 


ici9i-^9 


Milt)    Vitll    art    fcf>Tl»TBl    tttttl*H  ^M    fl*MI«i    «m(¥ 

••«*ti  •   .  .rtDtirxto  {Mb  Aiilt   •«•  •« 


.imfl!  fomOP'O  QMA  fl%IXAT 


8M  •   a718S 


-^^ 


4^ 


c^^ 


XUIICZfAL  CCI7HT 

07  OHICAOe. 


i^  I.A.  595 


3 


MK.   :?R  !!imVO  JUSTICE  THCKSCli  d*llTffr«d  ih« 
opinion  tf  tbe  oourt. 

SSjr   this  apptAl   thff  defied ^t  ■••]£«  t«   r«T«r«« 
•  Jud4{m«nt  for  i>e«tB«s8lca,   r^eeYtrsd  Iqt  tb«  plaintiff 
in  a  proeeedln^  In  forel^ls  entry  and  detainer  in  tlui 
Munioipal   Oouri  %t  OMeaco* 

Iba  lasa#>«  and  all    th«  palnta  InvclTad  in  thla 
•aac  ara  Idaniienil  with  thaaa   InTolTed  in  Caea  Sa.   S7X81, 
in  vhioh  w«  ara  thia  day  filing  an  opinion.      Vm  laaaca 
in  th«>  two  easaa  eorcrad  different  aj^rtnanta  in  the  aaaa 
Vailding. 

Tar  tho  rraaonii  ataiad  in  tha  opinicn  raforrod  ta» 
th«  J«dipi«nt  in  the  easa  at  bar  la  affimad  and  th«  saata  of 
praparlng  and  filing  th«t  additional  transcript  af  tha  Ttt^%TA 
and  tha  additional  ahatraet  af  tha  recwrd  in  thla  eourt,  ara 
taz«>d  Against  tha  dafandant. 


TAYLCR  AHD  C'CCSmCR,    JJ.    CC  NCUH. 


c;- 


\ 


"i^-^    IfSiifl- 


•  OoA'S  ■ 


,w«itai 


i«»A-t|ill»(       * 


l.J'SJ*     Jr.", -J".*:       >      y^lSi 


,jiHthtiu€ 


'.ttr^tzU 


^lhh» 


Its  •  snio 


.^V^- 


tfoirvi^   but tnccie  \k«   Ui*^  Bl»n«jf»t«ek) 


F  I.A.  595 


H 


wsu  swfVi*  ••cemres  df)iiT«r««  th«  »piiiio» 

Vr»«<!rkK  mtit  Atminst  (».   BXuM«n«t«0)c,   tfeinp   imsiin&mm  urn   id* 
Bl«n«ns%on]i:  A«iT«rtl»lag  3itrwi9«f  Co.,   io  r»«»eT«r  for  ^jriniing 
4»«i»  f»r  t.h«>  <^.f'f«R(i&<nt.      fbi»r0  «»s  «  rerdlet  and  Jtt<lf!m«at 
i»  plaiaUff**  f«T«r  f»r  ii^&74»SX«    U    r«v«r»«  irialeli  ti«(6n<dlc«t 

ft«  ft»r  ••  it  It  ««i«ri«a    t»   Stat*  tfa«  f»<3i«(    tlmy 
ar*  AS  f*ll»««)        plaintiff,  vte  wa«  in   th«  i»vlnilnc  >)tt»i* 
•as*  •ai«'r»4  lata  an  »t£r#«c»«>nt  with  d^fandani  «h(?r«t«)r   plu^in* 
tiff  vaa  to  print  KOC  y«ajr  teoka  af  %hf^  Lnlra  ('i«hif»M  Taalit* 
ia«  Aaaoaiatian*       A  Xmrgt  yart  9t  i)ie  prifita4  mait»r  af  th» 
Iwaka  anatha  »ama  ae  hmi  n.p--im.r»4  in  pr«vi»««  atfitiont  tund  far 
tM«  tlM  daf«ndaiit  »a»  ia   famiali  iha  plaintiff  th*  n«c«eBar]r 
tjrya  aa4  plataa.     fha  avitf«mf!»a  tatt«l«  ta  »iri««  that  the  «aff% 
vaa  to   W  oc«j»la%a4  and  tha  book*   <laliT»ra4  hy  Juljr  1,   I9ac. 
tlia  a*arlr  aaa  aat  owaplatad  until  m  aonth  ar  aix  «a«ka  l«tar* 
tkm  plaintiff's  aont^ntian  ia  tKat  th«  r#aaaa  far  tha  dal«|r 
•aa  th«  failara  af  th«>  dnfaaiiaat  ta  furniak  pr«K9tlj  tha 
tjfW  aad  plataa  that  ha  i»m»  ta  provida.      iha  a'«f<tn4Mit  tfaniaa 


^-^ 


,^.^.- 


itttiun^- 


\ 


tlMit  ttfTf  tm*  «nr  raoli  4«li^.     »§tmn<ttkn\* •  po»lUon.(M  «• 
trndtrftlMKI  1%,   i*  Vh*t   th«  b«eks  v«r«  a«T«r  «#llT«r«4  vr 
%«nd«r*d  io  hln  )iy   Uie  plainUff  «a«,   ilKiri»f»r«»»  li«  «fc«  n«% 
r«4alr«4  i«  iMgr  f«r  th«m,     in  %h«  •thmt  Iwiid.   ill*  ^^IrnxntiSt 
9Vtmiii<tiB  thai  h*  i#]!i4«r«4$  th»  bcek*  te   tb«  i«f«ndRAt  Wi 
%lui%  th*  l«tt«r  r«fUK«4  ie   «(>e»pt  •r  pftjr  f « r  thmt* 

TH«  «r&4<vn«i«'  i^ntfa  te   i«.>u»ir  that  en  or  n\>eut  Augttct 
5,   19M>,  pXihintitr  h««<*Wl«p)M»a«  €rttaTi»rMtio«  «it)    tlk«  d«f<iiul» 
•Mi  r«i4v*<tiii«  •««•  9»>n*Bi  vn  *««e«it  Mid  MTlftinc  th«  d«fffnd* 
Ktiit   iluki   th«   boolCK  ««r«  •i«i9l«i»4|    that  It  ««e   th«n  a^rvffd 
tH«t  th«  (i(^f«ndftat  vcaii  »iiii|r  ISTS.^O  ma4  i)i«i  plftinilff  v«uld 
d*iiT*r  8CC  sf  ih«  b»»l(«  tpr  tluii  saiLcaai.      tH^rwttpcn  rlaiaiiff 
i««h  see   of   ih«   Vjook*   ut   4ef«adsni'»  plsi94t  of   bui-in^^sr,   aad 
•tnt  iriii*  m«f»«lM{»r  ^y  «)»   ift   4»f«ii<i3xit*c  •ffioi^  viih  the  Mil 
r«4|«Mttiic  H>jr»»«t  of   ih«  kill   1l«f»r«   th«  bcok»  would  \t%  mt» 
r*ii4«r#d.      £)«f»tt«iitBi  r*ff«s«d  te   pny   i^«  kill  &n^  tiAicdi  ilMi  ka 
vffuld  iMt  i«k9  \h9  k«ek».      tk«r(>tii9t>n  %hm  ^lAlntlff   took  ih« 
kooks  br«k  to  M«  oktofti     Iko  kftloAoo  of  m*  Wokt  ««>r9  nvvor 
toBdorod*   '  i}<2  «•  tHlnk  oxiy  furtK^r  ioad«>r  ««•  tt«nttee«ft«ry 
«Bd«r  itoo  olreimotiuMoo.     Laior  €«,  kQr  otipttlotion  tnitorod 
tato  k«t«««a  th*  iiftrti**,   it  «*■  «^r«*d  tluit  ih*  book*  k*  d«» 
llTorod  i*  tko  lAko  t.<:itthi«*n  Y»(ihiia«  iUioooiotlna  vltHovit  yro* 
J«dl9*  to   th*  ritfMa  of  ih«  parti**.   Tka  koolt*  wnr*  ao«ordlacljr 
tftfllYorod*      Xt  «>>?«Mro  further  fre^   th*  •▼id<Hn«*  thai  ih»  d»* 
fmidaat  «**  it  h*Y*  ih*  k*oks  ]iriii%«d  and  d*XtT*r  ik«ai  i*   th* 
jraehiiac  aosooiatioa  wiihoai  nherfo,  for  «^ek  k*  «••  to   haTo 
ih*  j^rlTll*^*  Af  ••ouriag  what*T*r  adT*rii*iag  h*  *euld  to  ko 
priatod  in  ih*  ko*k  and  r«i«ia  th*  proe«««do« 

Sl^ido^ntT*  •ffor*d  on  k«half  of   iho  dof^adaai  t«ada 
i*   *!)*«   tuat  akeut  Jul/  1«   l«tC,   h^  e«llo4  ih*  plaiaUff  •• 
th*  i*l*i»h*n*  and  in^ulrod  if  th«  lM>okB  *e>r*   r<»*4^,   and   thai 


SrtDf 


\lialht9o:>Jts  9-jiv'   aieui?  «/r 


'MMr 


•9* 

hi*  «&•  infcrmed  th*t  tbcgr  wur*  nei  en  ««oeunt  ef  pilaiatiff** 
in*Mlil/   to  pr««ttr*  o»rt«itt  p«jp«r  »«i4  ni«i«ri»l}    that  ••v«ml 
ii«Mi  %tk*r^tkfX*r  h9  99llf>d  and  aad«  %tai«  ••«&•   ivQulryj    thai 
»kH»at  th«  flrat  «««lt   In  A«s«at  plaintiff  ealladi  tte«  d«f««n««nt 
and  r«ciii«ai*4  tfea  paymant  af  $Scr«(&  an  aoaauni  anti  aisviad 
%lMt  %'&•  l>aaka  v«jr#  finlah«4{    thai  s:»aril/   th<^>rAafi«r  d»f«ii4» 
ati%  oalli^d  ftt  i)lsintlff*8   plae<?  af  vui»lR«^»a  »ti4.  feund   that  ilMgr 
vara  nat  f&niehffd.      iMif^'ndant  furthar  taatlflad  that  Ha  did 
•#i  refaaa   ta   n-nni^^X  th»  ^alra  end   that   n«  «n«  nat  In  hi  a 
9laa*»  af  ^eln««i:  Than  ^'laintiff  and  his  jaaaaangar  Ibajr  sal  lad 
tliar*^   ta  <J«»liTffr   tha  Voire. 

Dafaadiant  o«ntanda  that  iKa  finding  af  tha  Jury  ia 
a«alnet  t.h#  aanifaat  aal£Jht  af  iha  aTid«»naa.     Wa  thlnlt  %hm 

«Tid«^«'3#  ftWTa  «at  farth  ».na   cthar  avi dance-  In   tba  rtocrd 
varf'antf^d  tKa  Jarjr  in  finding  aa  tiiay  dls  fajr  th«  p»laiBtlff« 
»nd  in   t)»««a  ttir9imat«naa%»  of  o^jraa,  wm  mw^  nat  mi  lil^arty 
iMMtar  tlia  lav  t«  diatnrb  u^*>     ▼•rdlet. 

VHa  4tt<JMpMint  af  Ui«    'uniQu^a).    'reurt  tf  ^itioact 
la  afflmad. 

afwttsantt 
tmmmM,  »*i.  and  VAfu^it,  J.  Qcisoim. 


•»«8«r» 


19S  •  •n4f 

It  HI  UlhtVM  iUfW, 


iUVg  LSI  ten. 


>.c^f- 


227  I.A.  595 


lOl.   JtlSSXOS  e*9C^»1SCll  ««llv«red  tli*  •piai»n  tf 


\iMi  eouri. 

Plaintiff  Weutght  vtiii  •(s*^ii*t  (l«f «»n<lttf«t»  to  r«>e«T«r 

16 1   l^Vtt  ]Miy»'M«  t«  Barty  S*  1l»«»r«iMQr  9R  ttr  1»«f»rv  «lx  nentikii 
•.tt^r  4«%«  with  iai^TvMt  •%  th«  mt*  «f  C^  yur  luiitim*  •»  «tii«h 
iiftt*  #l»tCC.Oe  «R(i  ptt44  ft«]^i«iftlMiv  M,  ItlT.      2>»f(«n(}«nt«  ar^rw 
thft  Mairtrs  «f  ihn;  iMtft.     Flftlntlff  clalat  %h*>  «»4«  »•  «««icii*« 
for  T«lia«  iMfojrii  naittrltj,     X»  plaintiff**  aaand^  •tAi«n«nt 
•r  elai«  th«  ««f«R(isnt«  fii«<l  ae  ftn^ndAil  affidtkvit  af  narlta. 
vhlcli,  en  auitian  «f  plaintiff*  ««•  »trielt«ii  frea  tli«  filaa. 
i^afan^iita   th  r««i|;K>s  «I««t«4  tc   at^nd  Igr    ih«*lr  MMliiiatf  affi* 
davit  af  ttarlta  aiiidl  thmjf  ««ra  <l<»favlta4.     Juiipoiaat  «aa  antera4 
la  favar  af  th«  .ulaiatiff  far  tha  Amount  Ana  on  th«  nata,   ta« 
gathar  with  int<»raat  th'^r'^aa,   aateantlaf;  ta  |iiaiii«9ft«   ta  fwr— 
ahlali  dofandonta  i»ra»aettta  till  a  ap^aal. 

Plaintiff *a  a«an4ad  atatasant  »t  alaia  aat  ap  tka 
axaaution  Mid  deiivairjr  af  th»  nata  Iqt  tha  d«f<mtaBta|    that   th«y 
h»€  ^aid  ll.rfC.cC  an  aaaouat  af  f^lalnttff,  «ii*  a«a  th»  eauar 
tf  ttia  nata*   haTinc  roaaivad  thi^   nama  bafar^  mat«ri1it)r   frrw   tha 
pmjr—  tlMiraaf,  MLarry  (^  KnaajrtMqr*     ¥ha  Munulad  atat«Ma»t  af 


f^irt 


-11 


.V 


II 


•8« 

•Iftiji  further  —t  vp  %hm  mKpXmym^at  )qr  lk»  4*f«fi<l«Ni»  tt 
K«a«rta«|r  %•  r«pr«»«at  thiM  in  •  ««rtain  •imAMnnAiiMi  #»•• 
•••diaC  f^ndins  in   th*  ';ir«uit  CS^uri  cf  Cock  Count/;    tluit 
In   that  tt«tt«r  Xhvrm  «k»  l^ftCO.ce  V«l engine  t»  4«f«n4«nts 
4«p«sit«d  with  tli«  'ilerk  ef  t)i«  aimult  QtrarX  and  tluit 
l«oartn*y  tuiM  fil»tf  a  i>«>tltiea  el*lai]ic  «  li«a  vn  ttu»t  fu4 
fair  hit  f^«»}    that  %h«  dofimdnntt  ti«r«  Mi«vtr«d  the  pvti* 
tieii  tnA  thjit  aft«r  th»  h««rlBg  tf  that  9uitt«r  ^   tJi«  01)P» 
0ttit  ^•ttrt,   Uifet  e«art  •nt^rtA  Ju4^«iit  v^ivb  fovoidi  that  th« 
4ef^ndftnt«>  kuid  {mid  i^iKtartnay  on  Aceettnt  af  a^rYlo**  r«nd«v* 
•4  t4Mf»C(l,   »f  vhloh  #£1M,3S  «»«  oa«li  and  th«  balane*, 
tadSa.M,  «ne  iividicmawd  Iqr  th»  n«t«  in  vuit  ta«r«.        la  ilM^ 
••»#  th«  Circuit  Qeurt  fcoad  tliat  »*e«rtn«gr  wis  ,«nti  tl«<l  t« 
l7,C«€r. .c^  A,ttern«y*ci  f««>e,  nad  hm  «««  tciT«a  •  li^a  t%r 
ladSe.fM  on  ilia  |&90G,C€  d«pe«lt«d  with  iha  alark  «f  th«  e«urt* 

nui  d«f«ttaa  ttft  vip  in  th^  andadad  affidavit  af 
aariia  «as  that  vImni  Haaartn*^  «a«  •s&pleyad  l^   tlia  d«f9n4» 
aata  liar*  t«  r«f raaant  t)a«Ha  ia  the  eoRd«aaati«n  ««it  ha  aaa 
faid  a  rntainar  af  #9CC,(4)«  sad  thitt  Ma  agraad  to  wait  tha 
otttaoaa  nt  tli«  «uii  t»t  the  >«ianea  at  Ki»  t0«w  ahiah  vtre 
t«  ba  raasonahla}   that  l»afera  tha  aaad«snatio»  suit  aaa  a«ai» 
Vlatad  ha  da«a&nd«d  fttrth<^r  faaa  on  ftooeuat  af  aarrioaa  rti» 
d»rad,   ftnd  ttiiittad  ia  aultat^nea  that  if  ha  was  nat  ji^aid  aa*a 
additicnal  fa«»a  ha  aeuld  vithdrav  fraa  th^i?  •eadewiation  aaea» 
and  in  th»««  airotmatanaaa  tha  neta  in  ^aation  aaa  giTwa  ta 
Maeartn«gr  en  a«eount  af  ••rtiaas}   th&t  th«gr  had  l»««n  evar* 
raaahad  in  tb^  mattar.     It  aaa  further  aat  «rp  »•  a  €<»f9n»9 
that  th«r«  aaa  aa  eenaid^ratlan  far  tha  nata  and  that  a  faa 
af  >lO»rct',{C  Had  ^f*n  paid  tyr  th«  railroad  eenyanjr.  vhiah 
aaa  aaaking  to   eonda»B  d«?f«n<innt»*   pTonmrty  in  tha  direait 
Court  praoa«diag«   U    tha  d<»fana«nta  for  attomoj^*!    f«i«a  in 
thai  eaaa;   that  tha  saaia  aaa  d«»9eaitad  tgr  tha  railraad  oa»> 


•Ul. 

9*' 


.it 


■lit  fn 


".♦M!^^    {'* 


♦  f* 


i>#%oX<sii; 


■AA'.1*«*fi 


•en*    «*T»   i  *    e    tl^J^Jtt«?rr^!^n■¥f' 


•«f 


.  •lAtU       '•l«dl*\  1  Ol 


fftny  with  %kv  tlerk  »f  th*  Oirouii  ^•Hr%,     tla»  affidRrlt  fmr* 
th«r  ••«  uf  Uui%  ib«  pl«iaiiff  v»a  att  •  Wb«  Tid.tt  oim«r  vf  th« 
mit««  iMt  iti«i  h*  «»•  evsnitani  »f  «11   Ui«  f»e%«,  h*  b«i]i|t 
A  p«irtn«r  •!  ll<MiifKrtn«jr,     Oili4»r  a«%t*r»  «r«  tiAt^d,  wt-tielb  vt 
iMidt  It  4s  ttBn«>n#is«t«i7  %o  n#Rtloit  li«)r«,  »•  ih«y  in  aw  «»jr 

PlAlntiff  e9iit*n««   tliait  th*  i«4ipit#nt  amftt  b«  mftiim%4 

1mi«mi»»  th*r4»  itr  nobill  of  «»xe«pileaK  in  th«  r»eer4  «h«viBc 
kh«  iMtion  i0   •%ri!r*  d9t«nAnn%M*  MmimAm4  sffidAYlt  vf  aieriit 
tnm  %3m  til»»t   furr  ths  Xfm^tm  ef  tfe«  oeurt  for  sittciAiaioK 
ikhnt  «toUea,  And  in   etaf»iPort  of  Xhitt  thm  otftt  ef  ^JUiffOf  ▼• 
liiil liiftBi I    ^^  ''^^'^*   ^9*   ^^^*   ^i**^  oth^i*  ««••••  air*  eii«i«     Skat 
«»8«  «»•  rvTf'rooili  tgr  %h*  llttfr«gi«  a»ujrt  of  ih,i»  iinto  A&tf  It 
r#i>«ri«d  in  896  111.   ftf.     T1»«  ordttr  of  ih*  eourt  in  atrikiag 
til*  affidATit  af  ^arita  a^wa   that  iba  dafandaai  alaatad  %• 
at»ii4  ligr  iia  affi<i«ivlt»  and  %h«r«m|HMi.   and  aa  part  af  ttur 
aa«a  ar«i4»r,   tl«a  &iaRiai|ml   Cauri  dafaulted  tjba  dafandanta  far 
mui%  mf  an  affidarit  af  i»<friia  aad  «stta;red  judenant  in  fafdr 
af  plaintiff  an  hia  atatiimant  af  nlnin.     And  tH«  ariKttm«mt  in 
plaintiff *a  l»riaf  olaarljr  ahaaa  >ayentt  tsnaation  that  iha  r«aaaa 
far  tha  oourt  atriklng  tha  affidaTit  ef  sarita  frtm  tha  fllao 
«a«  that  ii  aiatad  na  la^nl  dafanna*     In  athar  ward*,    th«  nourt 
traatad  ttia  natlan  na  a  d«»«rrar»  and  in  thaaa  eiraiuaatanaaa. 
af   aauraa,  na  Wll  af  9Jie«ptXana  ana  a^o^paaary*     Iff-ynan  ▼• 
JUaii2|9A«  M«  III.  n, 

Ska  aafaadanta  argna  thai   tha  iu^kg;a>»nX  af  tha  Cirauit 
Canrt  aataMiahini:  M«e«rtnay*a  xian  an   tita  I^SCO.OC!  dapaaitad 
niUii  tha  olark  af   that  eaurt  una  ap^ralad  fram  Iqr   than  and 
that   %h0  i£iattar  vaa  pandinff  in  this  oaurt*     iiino*  tha  kriafe 
in  tha  inatent  9ikmM  m*r9  fllad    :#ra  na  havo  daeidad  tlui  enan  # 


*«l^ 


\v» 


bvantD* 


•£• 


liliii'   »««.Tn*i*(i>    -s- 


/^wt^Nlfe^ 


•.JB'.tfrb     « 


»wlf««»* 


&4ui  amr- 


•• 


•,<f«»*1M" 


ivta*  iiv)!} 


rdi 


«iA  hav*  h«li  that  U^amrtntf  me  entitled   t«  ■  IImi  tn  tli« 

tlw  r««»r4  lH»fer*  lie  aXmmjtlj  slurva   tHnt  i«  th* 

•t  |f,€€t«c^,  4liff«»nCRnt«  «#r«  givwei  «r«rtit  f»r  th*  Mi»aa% 
of  th*  Aot«  in  Mil,  ttA4ii  ^vlng:  tMiw  iglyim  «rc><i&t  for  it 
ia  that  aaa*«   th«^  teuld  sat  n««,  of  ocMr«««  a«k  «r«4it 
f»r  it  a««in,   •«  th«y   MP*  ir    «ffi»ot  ••^IriRg   te  49  h^^Tm^     lut 
«»ttfi»«I  far  (I«f*n4ant«  •••^aui  ia  airoua  that  if   thoi  tkata  wmrt 
aat  p$U4  it  tma  M«««rt«aar*a  faolt  that  ha  tfldi  nat  i^ajr  it  aut 
Mt  tha  ata»«y  ia  tha  Junn^la  af  tha  alark  af   th«  Cirauit  Court* 
flM»  NMHiagr  in  tha  handa  «f  tha  slmtk  wmm  dia^aaiia^  thor*  far 
tha  4«fe4Siliuita  h«ra  aa4  Saaartmi^  ««aXd  »at  ha  autharisai.  im 
mp9ljr  it  taamrA  th«  T>ay«aat  ef  th*  aat*  vithaut  tha  oanaani  af 
tha   ^f andante,   tiin99  it  a»a  thair  «eii«|r,     Tha  4of«n0«imta 
haTia«i  haaa  giTan  «ra<lii  far  tha  umauat  af  th«  nata  1«  tJia 
Cirauit  ?e^Tt,   th«gr  eanaat  in  %Ib  praootdiBC  hi>  haartf  ta  a«r 
that  th«  nata  aaa  fiTon  vithant  a<HiiiirA«ratian. 

fh«  JiKiaeKaAt  af   Xlani  vuniaipal   v«'ar%  el'   "^hieaij* 
ia  affiraiaa. 


iXWUKOkt 


tWmmM,  »,J.   a««  fAXUbU,   J. 


A  •#  »"  '  is»ft#te- 


'M 


»0«  *  8fltl 


■  aorpemtiea. 


StMrnVB  RKB  FAURT  9f  l(fAXt, 


07  ^HzcAoe. 


227  I.A.  596 


m.    ^B-ndd  l»*CCSKCB  d[«liir«r«<l  th«  «|»iAUii  ttf 


ili«  OAurt. 


«»•  s  fia4ifis  i^ttd  Jit4gin»Bt  in  H«intiff*«  fmw^r  for-  ^17JlC*<(, 

f)a«>  reoorA  dlee3.«»m   that  iho  p»rU««  «fit»i-9d   int*  a 
written  a^rv^Bunt  Umy  14,  Ifm,  «l»er«)qr  plaintiff  •eltf  IS  ear* 
laadfi  of  Bid  Uaart  G««a  Cil  t«>  th«  d«f«adiint>  for  U0  f«r  «  llaa, 
ih«  nil   to  Im  ahipipadl  "ky   plaintiff  ta  d<tff>ndant  opan  th«  laitar** 
f^mifthiitc  »bi)»i>ia«  instraetiaaa  aat  iatar  than  Vlu»  Sftth  4ajr  af 
aojr  Biaath  praoadiag  tl\«  ataath  ^f  ahiimant.     Th«  santfaat  fartaar 
pravtdad  that  aa*  omt  «••  to  ba  ahlppad  ia  May.   t«a  ia  Juna* 
two   ia  Jaljr*   tao  in  Aa«aat,   taa  in  £»«ptanWr,  «nd  eaa  aaeh  ia 
tb*  ttontl&a  Bf  ietabar*   Hovarabar  and  iiaaaBbars   all  bT  ta«   altif* 
atanta  ta  >ja  snada  aa  ar  bafara  i>aa«a)wr  31,   IfitC.     Tha  aYidaaaa 
atev«  that  aii»ht  ct   th«  a»ra  wmvt  dalivarad  KSta  paid  for.  Mid 
thay  ara  ia  aa  aay  iarolvad  in  tbic  avit.     Cn  Vprtmhrnw  X,  If  SO, 
fottY  af  tha  twalv*  ^ttn  had  net  Wan  nhlyyad.   Mid  aa  that  dnta 


jjm 


.>A^JE'>':    ^ITT«.* 


■r* 


003  ./ivI-TSg 


t«     iraifti.,       -fw    b»i; 


"'t<f 


'inm 
:»^."-'  ;i^l  km  tt  m  ••» 


«««•  ft!  Mm  Yktttiti^tn  >«i^«t«<! 
.««{ir.a  YK  )iM  t«t  i«a#A*  di«ii 


««f*n<d -nt  wrttir  plaintiff  tluit  it  hm4  then  on  tumd  suffieitni 
gaa  •!!  %•  e9«rttt«  ita  plant  r«r  th«  avxt  feur  ■•ntha,  saA 
n«tifi«4  plaintiff  tkAt  It  veula  n«t  n«*A  th«  our  whieh  «••  t« 
¥•  d«liT«>r*d  in  2)t«««Wr«  nar  imuli  th«y  n*«4  *tJ:i*  tib^r**  oars 
miff  •hi»at«at  liaa  aaw  1>«>«n  lapaatf*"       SMs  lattar  «aa  r«e«iTa4 
Iqr  t)»«  :>laiatiff  en  VoTMbar  28,  19ac,  «ad  •«  that  4«ta  plain* 
tiff  r«plia4  ttatinc  that  th«  dalajr  in  nhipiointi  th«  thr««  •mn 
wma  oattaad  Igr  the  d«f«ndiant,  and  taMI*«tiac  tliat  tha  d«ifandlAnt 
tnlrt  ttea  rannining  four  «»«ra.     Cn  i:N»e«tt'bar  1   daf«ndant  raplia4 
ta  thl»  In! tar  that  it  <tcnMid$!f<i  thi»  oettraat   ic  maaa  that  tha   ^- 
thraa  oars  had  lapaad  and  enly  tha  I>«e9anbar  ear  r«main#d,  and 
tlMy  natifi*d  plaintiff  SKaln  that  thajr  did  not  «iah  tha  Daaanhar 
aar.     Cthar  aa rraaplindanea  paa«ad  l»atwaaR  tha  yartiaa*  Irat  da* 
fandant  rafusad  to   taka  an/  mttrm  af  tha  ail«  and   this   salt  waa 
¥raiieht« 

Tha  oantrnet  nravidad.intar  alia,   far  tha  ahipaant 
of  tha   tvalT*  oars  hy  tha  plaintiff  t«  tha  dafandant  upaa  tha 
lattar  giving  uMppinc  direotions  as  abova  statad,  and  furthar 
pravidad  "If  during  any  nonth  Buyar's  plant  aill  nat  d^naiaaa 
gallonaga  abara  apaaifi«d,  Bnyar  shall  notify  Sallars  in  vriting 
tan  days  prior  ta   tha  firat  day  •f  snoh  nonth,  and  dollars  shall 
iMt  ha  ahligatad  ta   ahip  nor  Bnyar  ahligatad  to  aooapt  anah 
<tttantitgr  far  aaid  nonth.   •  *  #     laah  ahipmant  hf^raundwr  ta  aan* 
stitttta  a  aaparata  trannaatien  «nd  lapsa  of  any  ana  •t  vara  ahip* 
aanta  far  any  «f   tha  ounsas  herein  allawad  shall  nat  oanoal   thia 
eantraot  aa  to     vthar  shipjn«nts,  hut   tha  Sallara  shall  nht  ha 
rmquirm^.  te   ahlp.  aar  tha  Bnyar  ahligad   to   r<»e«iTa  ail   te  eavar 
tha  ahipaanta  ahioh  hara  aa  lapaad** 

Tha  dofandant  oontands  that  aiaaa  It  had  r^9^ir»^i 
Imt  aight  aara  ^t  tha  ail,  tha  last  oaa  during  laTsoihar,  that 


•I    t«v  A^t:  ;     ij  .-I 

m%*t                 ^ru    aa-^                                 '*^  i nJii    iHiiMii   »aiX!;5i  111* 
fc»I'      -    -^ -    >*6    I  t»rf90k9*Cl   ft-J      . '1*   tttoi 

•idb   flMl    ,fk«l.t'iaie    «iff    mi*cJ«>    &<.>-)«i«a    >tr>fi9bitiff  ^tuiiO      *tUM 

>  #ii»!pqii(a  «ii|  tort   .ai^  '^i^^^.o^feX^itt  i^mx^mttv  «(■ 

V9VM    9#    Xlt   ftv  ^    fe»lilrf«   1-  ^    k<rtl4ff«t 


til  K«Tff»li«r  m  «li«ii  it  wr»t«  %hm  X»ti«r  »)«▼•  »Mitio««4,   ik« 
4«11Y*X7  sf  iKrae  ef  th«  fear  rMMlalan  ears  iuk4  Xnpm%A  aacl. 
th«r«fer«,   plaintiff  «i»  n*i  ebllsAt«d  to  <t«]ilT«r  And  dftf«ad* 
•at  was  n«t  •b;i8«t«d   to   r«»o«lT«   th(*aa  threa  ear*.     Anu  aiao*  aa 
■•▼attbar  SC>   dafandant  naUfi«d  plaintiff  that  it  would  aat  r— 
fiiira  tha  fiaoaai'bajr  aar,  and  thia  1>aing  tan  daya  bafara  tJia  firat 
day  of  J:>aaambar,   it  was  nat  el»lie;«tad  ta   taJra  that  oar,   aad, 
iharafare,   s»laiBtlff  waa  nat  antitlad  te  rm^^rvr  any  am* 

V«  thlHk  this  raault  ie  nat  ia  aeaardanea  witli  tha 
iama  pf  th*  oantraat  ^atad.     Far  it  ia  axpreaaly  proTidad 
tliat  if  tlw  dafand«j|t*e  9>laait  would  rwt  aaaaioaa  tlsa  cii^liaaaff* 
apaaifiad*   than  tha  dofaadant  ai^ht  gira  plalatiff  natioa  in 
vritlnc  tan  dajra  prlar  ta  tha  firat  dajr  af  tba  moath*  aae  if 
ttoia  W4>ra  dana,   aad  tka  faat  waa  that  daf«ndant*a  s»laa%  wauld 
aat  aaaauMa  waoh  gallaaasa*   thmi  ih9  defandant  weuid  aat  ba 
ra^uirad  ta   t«ka  ouala  nar,  and  tha  deliTaijr  af  that  oar  waald 
IM  oanaidarad  aa  lapaad  uadtr  tha  tanaa  af  tha  oantraet,     ihit 
ikara  ia  nn  oontaatiaa  that  tha  daf«ad«jit  gawa  any  auah  aatiea 
lUiUl  iraTwihar  He,  «ad,   th*)T9t9rm,  aadar  tha  aaatraat,   tha 
daliTarjr  af   tha  thraa  ^ara  had  nat  thaa  lapaad.     Aa  ta   tha 
Si9«tmhttit  9Jikr,  tha  naiiea  waa  «alla<}  ea  Mavawbar  10,  19A0,  hwt 
tma  aat  rao«iT«d  uatil  MaTaahar  aa*     Thia  waa  nat  taa  day  a  hafara 
Vnm  firat  tf  J}aaaaih«r«  aad  eonaaquantiy  tha  notiaa  waa   Inauffi* 
aiant  ta   raliara  dafeadant  af   tha  ahlifiatian  tc   taka  tha  iJaaaa* 
^mr  ear*     Thia  haiac  ^*>  aoaatraailaB  wa   oXaO'  ca  tha  aaatraat 
it  ia  ainrioua  %tm%  tha  aTidanoa  affar«d  pn  bahalf  af  tha  dafaad* 
aat  tandinc  ta  ahaw  that  it  had  ?««rahaaad  no  ail  fran  a^y  athar 
oenofTn  aad   that  it  had  aaffioiant  pH  t^t  ita  plaat,   aauld  ia 
ae  way  affaot  tha  r#ffiilt  ef   tha   auit.      Sim   that   tba  axalaaiaa 
af  any  arid«>naa  aff«rad   taadiag   ta   aaataia   thia  aaatantiaa  ^t 
tha  dafandaat  waa  aat  •tvv» 


erw**  -H  T^^rfW't^  r» 


•fl»ti     «|! 


-?»pf^   *»**:f> 


♦••lin.Tr      '..J     ft 

tiMi#P   IM   r-»tl    11*   Off  Ij^tUif'^r-'i  " 

ffl   {<iw««    ttrmi      ■'  •    ^  <\   ti.    . 
%^^iMUl^a»  »it os     .jMt 


I  A    n.i  I  /  I's^ 


tub   iiC(« 


Th«   •vlAcna*  vnev*   that  o»  IvTMibcr  S4,    tvo  toy* 
•fWfl*  plaintiff  hud  r»««>lT«4  d«f«n6»nt*»  l«vt«r  •t  M«T««ib«r 
IC  r«fttaiiic  t«  «<io«pt  th«  four  rt^'aalniiiit  oars,    th#  plaintiff 
a«Id  th*  QiX,     Cth«r  «?i(l«rno«  ««»  intreduead  siwwin^,  th«  aar* 
k«t  i^riea  ef  aimilar  ell   en  Ome(my>4ir  I,  IVSO,  ••  tendisf;  ta 
•haw  th«  aneviat  of  plaintiff**  d«i><(Ag«a*     Oafaniant  oontitada 
that  «T«>n  if  it  vaa  raituir<!i4,  und«>r   tha  taraa  t^r  tha  cantraat. 
t«  aeeept  tht  ra«n.iains  fear  aara,   tha  4tt«{paaat  ia  vrasg  W* 
aavaa  plaintiff,   in  its   siatasent  af  olaim,   allagai   that  it 
«aa  r<*a43r,   nbla  and  alllinc  ta   A^IlTar  thn   ell,    and  that  tha 
aTid«BC«  uh^vin   that  it  «as  not  abla   t«  naka  dalivary   hadaaaa 
it  void  th«  oil  an  JIaTMihar  34.     th«r«  ia  acaa  arguaant  ahathar 
tha  eontraat  «ra*  hr»aah<»d  wn  »aT«nhar  10  ar  an  iHtoaahar  1«  ar 
a  fffv  <»aya  latar.     fhil«  plainUff.  aftar  raceivinc  th«  lattar 
mt  KaYaahar  ac«  aadaaverad  to   ladaoe  tha  defendant  ta  aaeapi 
tha  raMaiaiac  oara,  y«t  we  think  it  «»s  at  libarty   u   traat 
tha  oentraot  K>a  tarmiaatad  on  ??eyerabar  SC,  ia  aaoardanoa  with 
daf  an?ii^nt*  s  lattar  af  that  data*      ihie  balni  trua,    tho  evlMaaa 
ia  auffioiant  without  eoB>id«rlng  any  othar  in  thp  raoerd,   ta 
•haw  that  plaintiff  waa  r«a^,  abla  and  willinc  ta  d«>liTar 
tha  oil  aa  it  all«gad  in  ita  atatamt^nt  ef  elaia* 

Tha  Jttd««aat  •€  \hm  ^uniaipal  ^aurt  af  '''hiaaga  ia 
affina4. 

AyfJBtfSfil, 

TUCiMSOI.   If,i,   Aid  tAtlCk,    J.    C(-SCUft. 


ijmwiO,  A<»  >*i(i 


.nmkJtrm  *»< i 


•I      ,feT 


t0i*t  wa<<«» 


«l   •s^dtff     la   J 


.iAiT    siiL, 


..-HJioeT 


•44  •  tTsea 


«ojue«  ntcs.  oap 


>.c 


•r=>' 


udviaiPAL  cr  jRf 

Of  CKISAOC. 

22  7  I.A.  596 

MR.   JV8Y19K  e*CCn»B  4«UT9r«4   th«  oplnlQn  of 

JPlAiailff  lirought  suit  tk|pBiii»t  defendftnt  to  r*» 
••▼•r  th*  pitr«lui»«  pri^m  of  thjr<i«4  nold  V  ^^  ^c  d«f«iidiiiii« 
Shor«  «na  •  trial  b«fcr«  th»  Mdrt  vitheut  •  ^Mtf  «i4  •  fi»4> 
iac  «n4  Jttde%«nt  to  plaintiff**  favor  for  |907«&5,   to  ro* 
iNirao  uliioh  d»fAn4«%Bt  proooevtoo  this  aittoal, 

9ofon4aiit*«  iMoitioa  It  tkiat  it  ieoT«  on  ord^^r  for 
tho  ttar«ti4   to  plaintiff**  oalAnaan  uyeii  th«  oxyrooft  o«ri»(nRont 
ttuit  ttoo  thrwad  wovtld  bo  •islliu'  in  4)uality  t«  a  wmplo  vhieh 
ifeo  aalooMM  «kMliit»4{    that  uf>on  r»e«ipt  of   Uiir  throad  it 
«a«  oxamiaod  awl  foand  to  1m  iaforior  to   th«  ooaylo  and  oo 
4ofi»otivo  that  It  00MX4  aot  "bo  a»o4  iQr   th«»  d^fondaat.      Th«ro> 
upoB  d« fondant,   in  aooordaaoo  with  ito  aKroomoat  aitk  plain* 
tiff**  oaXooaan,   roturnad  tb»   thr«ia4  to   ^tlaintiff.      In  othor 
iHirda,   dof«RdPBt*«  eontoation  i»  that  th*  ealo  vas  bjr  saati^o 
and  oino*  th*  goodo  did  set  ()orr«»op*nd  to   th*  aamjilo  and  ir«r» 
yroforlj  returned  to  plaintiff.     Tho  thread  appaaro  to  hare 
¥oen  lost  in   transit  and  it   doo*  not  aypoar   that  either  party 
OTor  reooverod  po*i?o*aiea  of  it. 

iPlaintiff**  position  is  that  it  aold  "Old  Keliablo" 
thread  to  the  defendant}   that  that  kind  of  thread  «ao  doliver* 


^ 


\ 


W»».^ 


tna  ■/-/!  ,^ 


(.J  iinw^    ft!    %tk-i  i  "?j 


••1  /:i.     ."f-lw'     Jc/ti?^   -. 

•Mil  «  im*  -0^  '^    r   i5i3r  trnM^T 

>*'                                     -     ■  "»  mum%l0»  mU 

•^ *  ^.,  .   >.    ...,    v^    »•««;    {..    ...  /AfU   «vl#»«l«* 

•ftiAlo<  iLx  iti  inmm^^XT^  mil   diXm  ••kc .  .    ,/0siifi«)*>ft  AVaJf 


••irf.'jii""    ."!!>'  &:^* 


UMtlH. 


•iriJ     IJ 


•»di   ^  hmtn6» 


•4  amd  iluit  U>«  •&!•  ««a  n«i  ^   ••apl*.      Th*  eourt  f«uii4 

la  foir«r  of  ib*  plaintiff  and   tH«r«V  •iai»tRin*4  plaintiff*  • 

o«ni«iiti»ii  that  tha  sal*  va«  nat  \^  aamfla,      Defendant  o«ii» 

t«nas  that  this  fiBdin«  Is  aitaiast  th«  nanifaat  waight  sf 
th«  «Tld0»t«« 

J^aintlff  ta  itaintalA  aia  easa  iBtrattaaad  tha 
4apaaltlo«  af  tha  aaleamaa  who   tcok  tha  oraffj*  far  tha  thraa^t 
aa4  tvalra  lattars  whieh  aftarwsrda  p*ss«<i  hatwaan  tha  ^rtl«a« 
Yha  c«l<  BBUUi  tastlfii*d  that  hft«ll«d  an  .jf>faB4aBt  at  Its  ylaaa 
•f  %MSlaaas  In  Chlo«ga  on  er  ahaut  Juna  S«   l«et,   nn4  talka4 
ta  Harry  i«er<iaa«   th»  saerittai^  and  traamirar  of  4^f«nd«nt» 
t9t  tha  pur9o»a  of  sallSac  thraad;   that  GerdoB  aakad  hl« 
*Vh»t  Is  tha  |irla«  af  th«  i>u-«adl  «a  hau^ht  fran  yon  last   tl«at* 
aad  that  th«  witnaso  re|>lled  that  If  d#faBdaat  weuXd  hoy  a 
«Baatlt)r  af  aheut  iC(   tu^aa,  ha  vauld  glTa  a  spaelal  prrlaa 
af  Ia«i0  p*t  tttha;   that  plaintiff  ae^Ud  SM^Ira  this  price*  9n  a 
larga  ardor  haaawsa  ha  ««uld  sava  aji^roaa  ohargai  1b  ship* 
plag  tha  thraad.     Ha  farthar  tastlfiod  that  aerdaa  roplla4« 
*Wall,   that  prlea  vill   suit  aa«     Yati  »»«  ship  aa  acc   tubaa 
af  *61d  Rallahla*   thraad,   slaa  »s.   7(^/2  ply*';      that  nathlag 
«aa  aald  at  that  tiaa  about  a  saayla  mn4  that  ho  did  nat  aa* 
hi  hit  a  saapla  although  hs  had  oaa  with  hia;    that  h«  ha<i  en 
a  prior  aer;aBi<$B  sold  dafondmit  aa  srd  r  af  *OId  ttallabla" 
thraad  and  that  oa  that  aooaslcn  h#  had  shava  tha  »a»plo  ta 
dafondaat.     This  dapositioa  aae   tiOraa  la  Rav  Tarhr  '71tjr,     Thara 
was  nn  arass-axanination.      Iha  tvalra  lattara  that  pasead  ha* 
tvaaa  tha  parti  as  wurti  thmi  intreduei^d  Izgr   tha  plaintiff.      Tha 
first  datad  Juna  8,   19K,   frasi  th«  plaiatiff  ta  tha  d'*f«tad* 
ant  statas  that  plaintiff  had  «itarad  tho  ord»r  f%t  *aO€   tahaa 
He.   Tc/a  ply,  hlsak  alllt  flalah,   ia,c<«  /da.     eld  Raliahla 
•  #t*50*  una  that  thay  would  aa^aaTar  to  cat  it  fontard  hy 


•  •111.' 

Hi99    i6u: 


ht 


k»*tmf  tn»   «OftfX   4S  •ovV  $t>^m  -%c  no  in|i»c 


1« 


Imn   titft 
•%mR  mi 

ciUI 


no  i-it.    i  v;r^  .  ,  J— ' 

•^ii«.<^Y    &i)&J,-«>    i«fl  jMi\i>' .  >  •df   SAN 

•an  IM  ftiil  «d  l«iil  Mm  AlipiM  c  4i^/<»#*  »«i#  i«i4i  ««  !>::*•  msm 

am  Amm(  Mi  tMlJ    {MuU  M#J*  MM  to«M  #i  ti^  AtHS0k  vUauMk  ^  titfJil 

**Xtf«UMx  hM^  tm  %mm  mm  ttewMmtm^  >J^m  mtii*m»mm  «*i«f  « 

0/   «''  ..A1    riU  ftm»>'Jt  ii«rf  <«0  m*immmmm  $mHS  mm  imtU  Mm 

MiTf      .IlilAjM:  iJJdt  on  -MM 


-4- 

•xpr«ftt  within  i«Ti  dajre.     TIm  l«tt«r  furthwr  atRtcd  that 
*Xf  th*  itlMTc  <te««rlptioB  1*  net  o«rr««t,   pl*«a«  n«tif]r  ttt 
at  Mie««"  Ml  th«  ardvr  «cul<l  n«t  1m»  oantclad  ar  ehain%*i.  aft«v 
^•inj$  9la««d  In   th«  pra««se  af  nakini;  axa^pt  for  plaintiff*! 
fault.     On  J^M»  29  d*f«n«i»At  «rot«  plaintiff  •iating   that  it 
had  rataraad  Isy  9xriTm»n  M>Z  t«lM»c  of  thraad  "^ieh  ««  e«a*t 
u«a  iMoaaaa  th«  thread  la  not  aatltfaotexy*      Vo  hmrt  t«»«tad 
•na  afiaol  and  found  vo  oeuld  iMt  «••  it.*     To  thlo  plain- 
tiff r»pllod  en  Juno  25  that  h«  eo«3>d  B«t  nadarotsnd  ugr 
*Bhart«oaln«   that  may  ha  to  eooanrad   to   tho  froedo  tro  ohiy* 
9«d  jrou,   to  our  reoorda  ihogr  wnf  porfoot.     Wo  aaait  tho 
arxiral  of  th#t   oaoo  for  our  iRep«(stif<a  and  will  roplaoo  tho 
oano."     i>R  Augaot  Id  plaiRtiff  vroio  dofondant  Umt  tho  thread 
vhloh  defonaant  had  ro turned  had  not  aa  yot  hoon  roooivod,  and 
•poko  ahout  filing  a  olaia  a«ainat  tho  oxpreae  oonpanjr.     To 
ihio  lettor  dr fondant  roH<*d  on  Angnot  S»  ctatlsf  that  ii  hadl  » 
mm%  roeoiTod  tho  (toedo  ba«k  or  hoard  from  tho  oxprooa  omapangr* 
On  SoptoMhor  $  plaintiff  vroto  defendant  thai  ho  had  1»«oa  noti* 
flod  iQr  tho  oxprooo  oompaiqr  that  dofendani  had  roe^tiTod  tho 
(oodo  on  Juno  Id}    that  dofondant  had  orltton  a  lottor  to 
plaintiff  on  June  83  adrloing  plaintiff  that  it  had  rotumod 
utii  tukoa  of  throad,   tet  that  plaintiff  did  not   rooolro  angr 
K^ri  of  thio,   and  otating   that  it  ««a  dof«ndant*«   duty   to  filo 
a  olalm  aeainat  tho  oxprooo  oonpany  for   thio  loot  norohandioo; 
that  plaintiff  had  oadoarorod  to   loeato  it  vltJuiut  ouoooao; 
that  dofondant  aao  rcaponoihlo  to  plaintiff  for  tho  geodo  and 
that  it   ohould  filo  ito  olaln  vlth  tho  oxpr<i06  ornpany  for  tho 
looa*     Gn  SoFtomhor  ad  plain tif<^  wroto  dofoniant  da«anding 
yajrmoat,   and  en  Cetolior  X  it  again  wrote  dof<%nct«nt  aoklng  for 
paymont.     Cn  Cotohor  t  dofondant  Wfi^  plaintiff  aolrnewlodglaf 
roeoipt  of  doaand  for  poym^nt  and  eallii^  attontien  to  defend- 


Hd*  ht«i»  xitdittTi  x*>4J9i  w£X  -.-%-n:K» 

•f lift  (Mr  •»««»  »4i   •!   krr«iMN«9  vfwi  kmk  »«dl  aiiit«i*#««i<«* 
hum  ,l>trl»f>»t  n*9ii   l^-^  ««  iin'  c>(-^  .'v^.mxvj'  ' -iii;^*^**  4eJMw 

«><•!  •  amiHtm  i«rf  #«»««•%•&  tMU   {•<  •«•&  n«  0*«1 
•liil  «4   Ki^i*  «*tfuibik»*t«»>  «*«  li  »>;!<#  »«««l«  ban   ,»inj'  ift  M«t 


imt**  l«t%*r  •t  June  aM,  vhleh  ve  )14  «xplal«  ii«f«ndBiit*B 
petition.     <n  (eUber  11  plAlnti^Tf  r»pll<Hl  «««!■  Milrliic  f«r 
f«jm«Bt«   to  vKiflrli  d«f«nd«nt  r4t]^li«d  mi  Cjet«b«r  83  tkat  it  1mi4 
t«)ren  th«  aattttr  uy  vl%>i  th«  ttxpr***  wm^maj  t»nd  v«uld  l«i 
plAlAtiff  )m«w  tf  th«  r»»ult.     Ctt  ImmmTy  U .  Ifai,  plalft- 
tiff  «rot«  that  it  h«4  «(ai9li«<i  with  (l»feacunt*t  rvqu^at  •/ 
th«  7th  iadt.   Iigr   Mindiiig  •  #ai»liottt«  iRTcie*  to   Xhm  •xpr*** 
ONiyMur  »t  ahieast. 

Suny  9«r4«n,   »*9v%is.ry  mU  trettturer  of  def«B4» 
aat  •♦■paigrf   tuatififtd  tluit  in  th«  •a.rljr  part  of  J«ii«,  198C. 
plaintiff**  Mil«an*n  «ftll«d  at  (ie»f«nd«nt*a  pla««  of  1ni»iB*f*B 
la  ?Mo»«o  and  abovtd  th«n  aoiao  tluroa4;    thai   tho  «ita«»oo   otatod 
that  ho  oouXd  not  hogr  tho  thraad  Ibooauoo  *Xt  dooBB*t  work*} 
that  ho  eeuld  not  uoo  tho  throad  booanco  it  aao  not  oatlofaa* 
toxy}    that  tho  wmlnwrntuy  ohotrod  hia  a  oaai^lo  «}d  tcld  hia  to 
tost  It  and  that  if   th«  throad  V8«  not  aatiofaotnvy  and  tho 
aaao  aa  tho  «aa9la«   it  oould  b«  retarsod,  ao  had  a  prior 
(faaatltgr  whloh  plaintiff  hnd  oeld  d#f<»nd«nt  on  anothor  ooeat* 
ioa.     Tho  witnoo*  than  t#etifi#d  that  h«i  had  ono  of  d'*fondluBt*o 
owplojroo,  Hartgr  Staoa,   toot  thA  omylo  aad  it  «ao  fonttd  oatio* 
faotovy;   that  ho  th*n  havo  tho  caloaoan  tho  ordor,   and  thai 
afiorvarda  vhaa  tho  throad  aao  ioooirod  tha  oponod  part  of  it 
and  a«aiR  had  Siaoa  toot  It  aad  it  aao  found  to  ho  'kaattx* 
aat'otraccljr*   nd  oould  not  ho  ttood}    that   th»r«apon  ho   took 
iha  ihroat  to  tha  OKproon  ooapangr  ia  ho  oont  hack  to  plain* 
iiff  in  low  Tork  ?ii|r«     Ihlo  aitaooo  ia  oorre  bora  tod  Igr 
hia  hrethar  ao   to  vhat    tbok  pla«9  at   tho  timo   tho  erd^r  aao 
glToa  to   tho   ealooaaw,  and  Iqr  Hanqr  Siaan  ao  to  tha  toetiac 
of  tho  aa^^la  aad  of  tho  thrmidi  niion  it  «ao  dollTorai  ia  do» 
fwMani  io   tho  of  foot  that  it  aaa  knotty  and  aauld  not  ha  aoad. 


«««««lll«    Mil     Vi    (MMoVAt  ''^ 


•r»"'-0'':,  t  tr  i'-'fi:a«'''' .  f    t-^sfc  .  'v  vrt'^c? 


b%i  c?- 


•«v. 


^  ma  io 


•8* 

ThA  intT)?sa  Htirrjr  Oardon  farth«r  tvtiifltd  that  h9  had  bc<« 
UMinig  thrna4  ia  his  V!»»i»«««  for  •ix%««R  7««irt,   and  in  ap«sk« 

Inc  df  th«  prior  Mlds  of  thr«ad  "by   plalatlff   to   d<'.'f9na«Bt 
whioh  iF%8   di»ou»««4  «t   th9   tim«   th*   6al«  in  qu«tttien  «»•  mmd*. 
h*  t<^«tifl«di     *{Si9  »ol<i  ne  old  mliablo   thr«»4  •  And  It  w«» 
r«tarR«4  «   »*     %'hm  ^Id  riiliik\)lf>  1   ?4nt  ths^  UaoV  first  b«* 
9A1ISC  11  inittii*t     tAtitf«ot«X]r  te  atttj     It  it  brifakiacj    it 
•iit»«  Aa4  it  hrmTe*,   mn4  tlstjr  g»ve  «•  ft  r«««ift  for  it,* 
L&t«r  oa  he  testified  ooBe^miag  the  cr^t't  is  gucatle*: 
«(i«     £14  h*   B«j^  luigrthiag  tib^ut  ih«  eld  r«liabi«t     A,   B*  was 
•upTioata  t«  give  tt*  L.2.      X  don't  Vno«  ttnythifit  A^«ttt  eld 
r«li»bl».      I   don't  know  Anything  about     it  in  th«  ord^r,   ♦  ♦  » 
h,'i.    thread  wks  mtfyotod  U  b«  sold,     THIS  qc;FRT:     Wh«  oald 
tlxatt     tm  mmm-Mi     71i«   aftlAomim.     I  don't  knev  ai^thing 
ttlMitt  old  r^linMoj   I  noT«r  h'lord  that  word  t>«for«»,« 

Va  hara  oet  forth  Xha  ralsatanoa  of  all   tho  OTid^naa 
in  tha  r»oord  end  aftar  a  eextfijl  axa»inatien  of  it  wa  ara 
unabla  to   say   tfciet  %im  finding  ei    iho  oourt   to   tha  affoct 
that  tha  oala  vac  not  tty  aao^Xa  is  against  tha  fstanifaot  vaigki 
of  the  aridonoa.     In  thosa  oirooaatanoas  va  oa  mot  und(»r 
tha  Imi  diatiurb  tha  jud^^aent.     A  oonsidoratira  af  tha  eti* 
denes  shave  that  tha  ord«r  vae  plaeed  about  June  S,   and  thia 
«as  aonflrmed  bgr  tha   plaintiff  lay  letter  at  about  that  time} 
that  vh«B   daf<»n^Ant  ra  tamed  no  at  of   tha  goo<Ja  on   T^jna  S3  it 
vreta  nlaintiff  that  they  vara  net  oatiafaetery,  and  in  tha 
ethar  «err»0pon(i«^nd«  that  paeofd  batvaen  tha  parties  nothing 
ie  said  to   indieata  that  the  rale  «as  by  safiple.     This  e»e«e 
•ignif leant  becouee  if  the  eala  had  bean  by  eaaipXa  it  vould 
hgya  bean  tha  natural    tning  for  tha  defend&nt   to  hara  ebjeet* 
ad  to  the  gaeda  an  ttiie  zjfymi  that   they  did  not  earraspvnd 
to  tha  aample.     tha  firet  ti«a  this  «naaticn  appears  e«8  whmt 


-♦• 


«»tfaff  mm*  atli«ti 

•»ttf  tvtil  3(»««[  Moxf.f  tui*!}  t.  %ic^^kl'■' 


il    i9fi 


'.rf 


i;i»ft»^  «  •> 


•vat 


Wt«    ftV    it    1/)    soil  JIB  Jtr\«Kl»   i  )\ii  .)fUl   M»0»t    A^fJ    nA 

•M#  Its*  ••  •Atfb  l^oif's  &*»»«;  'i^»  9dj   fiitii   svMda  •aR<»» 

itti  aiicf     ••^«»w  t^  mm  mlmm  mtU  iMt**  f»9l>mf  mf  bkm  ml 

•«»«U«  ^rmii  mi  4rmUt^t'xm^  mdi  tat  4Mii«ui  tmu^Mtn  mdB  m-''  *v~^ 
HM^tMin**  ^•^  *-'*  V»'^'       "' "'  ^  "••»  «* 


Sttt««i  w«  ar*  uaabl0  U   Miy   tknt  ill*  flntflnc  ef   ih« 
•miri  i»  a«aJLHti  thm  Mmif«»st  w<»lght  •/   ih«  •▼ld«no«,   th« 
jtt«ISAmit  ff  th«  Muniolpal  Court  of  Chl9««t  mot  1»o  sfflr«i»d. 


.%  Tr-iKteHff 


afts  •  ataii 


Igr  Aaron  f9»t«ln,   hi» 
fAthor  KTid  n«xt  frivnd. 


227  I.A.  596 
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ilR.    JUSfXCS  C'CCSliC'li  d»liT«r«4  ttut  •pialea 

•f  tli«  court. 

• 

MynwR  l^«t4»lR,  «  minor,   ^  hia  noxt  frioiid,  brought 
■uii  agAinci  g.  EarpOB  4  Broa. ,  a  oerf^oraticm*    tc   rsoovor 
<iaitia£i»a  for  p«rtMif»l  iii4ttri<>a  olalaod  tv  haTO  iMton  suttainad 
my  hiM.     A  4omirror  vas  auRt«in«<i  to  hie  anondod  doelaratioiH 
Mo  «loot«d  tc  otani  Igr  th<^  <l*el oration  and  tii«  rait  wac  dio* 
Mioood  at  hia  ooato»   to  roToroo  whieh  ho  i>reooe«t«e   tMo 
ayyoal.      iho  only  (luootien  for  dffoiaion,    th<*rofero,   io  vhothor 
tlio  afltondod  d«olaraticn  otatod  a  qouoo  of  aotion* 

In  oaeh  ocunt  af  the  daelaratioa  it  io  allogod  that 
plaintiff  una  a  minor  und«r  tho  ago  of  31  yoara;    that  •n  Augnat 
16,   1917,    the  dofottdaat  aaa  pcoaooood  ef  a  ««rt«in  aanafactur* 
ing  oota¥liohm«nt  and  had  therain  e^rtnin  naekinorjr  for  tho 
purpeoo  of  %anufaoturing  furnituroj    that  on  July  1,   1917,  plain* 
tiff  a)»pliod  tc    the  d«>f9ndftnt   for  cnplojTMont  in  th^  ii:4uiufaetur* 
ing  oataliliatanont  during  vaoation;    Ihat  dofondant  ngrood  to 
onpJLoy  hin  in  tho  offiov  of  auoh  ootablishnont;    that  vhon 
plaintiff  wont  to   oork  ho  oao  not  put  to  worit   in    th«»  cffie* 
Wt  «aa  f«t  to  work  yaoking  Voardo  takon  fre»  tho  back  of  a 


\ 


: );: 


:'j(!-;.'U>Ji 


9es  .A.I  V2S 


• 
li«alA#«iM  ttw94  •tttd  9t  {>««tiiX(i  aitiYirtni   l4tt«<»ifN|  i»l  ••gMMb 
•  lifi   i»fti»r>»«o^  'Illy  ••nam's  a4    ^tUaaa  tia!  /•  i»*a«iai 

•m^oaliMMi  miuit»9  m  la  k<»««»*«  14  «wv  #aa^r<*  ,    i«l  «tl 

•alaXq  «TX9i    ,1   fiwL  jia  iail^    {vtaliffitft   aiAiYBlo«lunj»iv    >a  aaoqiiff 

«tv/o«l<;nati«  nJt  mi  fMaaixalMwk    r  /   telX««ji   llii 

•I  **MS«  la«t<»at*ft  tmdt   inolimnmr  »ai  ;  aa  :^i 

flMlv  lajfi    |iifaMCalitf«#««  ftoua  tr  "«l'<   %ai4«i 

•  Bi^r>  •♦»<*  ■!  *tnr  »J    Iw  ta«  a#v  9A  txim  «#  *««•  \')l«Bl«l4| 

«  ne  iloatf  aitr  aa^t  •<»^««  aftiAMr  yiiita««  tfto«  oi  ii»«  ••«  iii< 


n&ehia*.    «^oh  «m.s  vith«ut  hi*  •r  his  ;pikr<^nta*    eejiscnt;    that 
•ft«r  huTlng  v»«rVe4  et  thin   fnipl*y»«ni  f»r  •  »i»b«i;r  •<*  ««eks* 
on  August  6,    1917,   H4»  v«c  •rder«d   to  work  »t  *  d«nK«rett»  mnohin* 
l^jr  tn«  of  th«  f<ir«»«a2    that   sueh  «mploy:nent  irn«   dangorous  and 
•ii#  at  whloh  a  minor  ima  V  otatate  forblddan  ta  worlc;   that 
lia  «••«  th«r«for«,   illasalljr  amiileyad  aontrary   to   tha  atatuta 
and  ira«  not  within  thf  praTlslcBe  af  tha  Wor]cm«n*R  Conp«n»atlon 
Aet»  and  vtilla  aa  Mtployad  iMi  aaa  aavaraly  injursd* 

Aa  «•  un(l«rst«nd  oounitai  fax-  plaintiff**  argan«nt» 
it  is   that  the  saurt  Bustalned  ^a  daaaarrar   ta  tha  asiandad  de* 
•laratlOR  \}at7^ue<»  It  dldi  net  stata  tha  age  af  th*  ailaar,  and* 
tt&arafora.   4141  nat  state  a  oaus*  of  aetlen,   1»ut   that   ;'lalntlff*» 

ranadgr*  If  tiny^  aae  uadar  ihe»  Voi')^an*B  Cotapansatlea  Aat}  that 
tha  i^onipensatlem  A9X  4»i^m  net  apply  vh^^^  alnora  ara  lllagally 
aaployad, 

V#  tMnk  It  clear  frcai  the  alla^iatloHa  of  tk»  daalara* 
tlon  thnt  liath  j^rtlaa  wmtm  ancagad  la  mi  axtm<*haaardeuB  oooupa* 
tion  within  tha  mtenlnc  ef  saetloA  'S  af  tha  daapanaatlim  Act. 
Baatlcn  ft  af  thm  Workssen'e  Coapanvatleii  Aot  prorldef   that  a  alnar 
who  if  lagally  permitted  tt  work  uadar  tha  lava  af  tha  rtata  la 
eonaidarad  tn  atsploya  and  la  1»euiid  Vjr  tha  praTlelona  9t  that  Aat. 
Xt  fallava.   thvrafore,   that  if  plaintiff  was  lagally  aai]^lo]r*d« 
hi  a  rmttm4itr  would  ba  under  that  A«t  and  ha  wauld  hava  na  aatioa 
m%  aaanon  lav*      In  th«  divelaratiea  it  ia  allagad  that   t>lAlntiff 
waa  «Bplfryad  eaatrar/   te    tha  provlalons  ef   tha  atatuta  of  thia 
Ciata,   hut  nawhara  la  it   pointad  out  In   tha  hrlaf  ^r  mtfMtt>n% 
tauit  atattttaa  wmrn  bainf  thaa  Tlolatad.      Bat  freai  Aafandaat*a 
tKTitt  «a  lafar  that  tha  eeataatica  af  plaintiff  ima  that  ha  had 
haaa  aaipleyad  contrary   t<    tha  prarlalens  of  ^aatioa  8r ,   fJh.  48, 
R.S. ,  knawa  aa  tha  ^hild  Lahor  Aot.     fhat  act  proTid<»8   that  na 


•#Wlli^«    Mlt    «J    rMtdff.i*   »«\itX«m*   xXX«|»lii    ,*«|l»i 
«in*«f01«i  c*11t  tin  iai^  t«t    iMtfiM«  k«w#«irMiow  «w  nA 

fi  IJB!» iii  •'ui  siMbUt  .i«s««[a(or:  vtii 

•Aorrrao   iic>«|iY«K«f(*4rzt9m    nj$   tn  lMS«jMt»   •i««  «•!#«•<  AlciT  t^i   nmU 

•  iftA  tMdt  !•  ua^JiMlTirMi  •lii   tfii^  ktu^mi  *l  bn  •  »«^%jil«n»« 

m9Jt$tM  M  tir«(  i^x^HT  «i4  A«*  #aA  imdi  t*t^mi 

« *#AaJk(«»l«y|   Milt  ^lA     t^f^tml^vi  wmu   a"^**   ^'<**  sv^viaJ*  Jta/f* 
toaH   Mi   i««U    •««  tlAtft:  •«  tAlVf 


mintr  wi^'  r  \hm  mg9  9f  1^  y»r9  ■Kail  bi*  «<nal»7<M  In  »iiy 
«aAttf»oturlii«[  buBini»«s.      It  further  .^rettAm*  that  parson* 
•Tar  th«  as*  of  14  and  iaii4«y  th«  a«a  of  16  may  not  ba  por« 
nitt*d  to  vork  In  »  manttfaeturles  ostaMiohmAnt  nnleas   thera 
la  firft   pr99vtrf4.  an   ovaployment  e«rtiflaata«      In   the  cace  of 
Riaialc  T.   gauarla  k  rtark  "•*,  i?M2  ill.   667,    tt«  deolaratia* 
allffged    that   plaintiff  «»«»»   10  y»«r»  of  nc»»    that   tho  d*f(Pnd» 
ant  «a»  «n^«g<vd  in  manttf^starlag  aaviite  naehinao  andi  oyaratai 
•anfUpayaring  maa>iin«a;   that  plaintiff  aas  •J&playoil  oontrary 
to   th«   Btctuta  in  oporating  one  of   Ui«»a  amahxnoa.      Iho   eon* 
taatloa  was   that  ;;>lalntlff  vsa  und«»r   the   it^erlmon'a  Uoapcnsa* 
tien  Aat  and,    th^Tefera*   h«  iiad  no  ramady  at  oohboa  Ifav*     Tha 
ooart  th«j(«  oaid  (y.ftSV):     "flaintiff  a»a  bat««»aB  th«  age* 
•f  feurtaaa  and  aixteon  yvara  and  night  lagallj^  b«   «»played  In 
a  Bianufao luring  0Btal>li«hi^4«ni,    though  net  to   «or)c  vith  eartala 
appllane«»a  or  mAo^ilnary,    Inoludlng  eand  paparini;  rrjuohinea,   ^t 
ki«  eculd  not  )i«a  lat^all/  anj^la/ad  wit  ho 'it  a  panait  rt^quired  "by 
law  of  ttiaera  tMt«««»  iho  a^9a  of  fourtaan  and  alztaan  yaara. 
la  nuoh  parmlt  «aa  abtaiaed  ^  pl?4ntlff  auttJiorisinf  hl»  •«• 
pltfjimaat  in  d<» fondant*?  footerjr  for  any  purpooa,  and,  aa  va  undar* 
aland  tha  dafinitian  of  csaplayaao  »a<i«  sultjoot   to    tha  )7arkm«B*a 
Qeapaaoatlon  Aot  V   B^eiloa  5  of  «ald  aet,   it  caaliraoea  ealy 
ainora  ^a/tko  ara  lagally  pamittad  to  aark,     A  minor  uador   the  ac« 
af  faurtaan  years  ocjld  not  lawfully  ba  empleyad  to  wark  la  a 
■aaufaoturiag  eatabllslBaeat,   anu  if  onplayad  aantraxy   to  law 
and  injured  ahile  ao   e«ploya4,   he  eciuld  not  ba  ragardad  as  aa 
am<>layaa  within  thaproYislana  of  the  Varlrm«n*ft  aoapenaatioa  ilot, 
Xhe  sane  rules  applies  vhnre  a  niaar  between  the  ages  of  fourteaa 
and  siztaea  yeara  is  working  without  pemit  having  beea  obtainad. 
Id  bath  oarao  the  aaploysent   is  unlawful.*      It  was   th<"re  held 
that  sinea  the   i,>laintiff ,  whs  waa  but  fifteen  y#ara  of  aga,   had  not 
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obtiiln«4  thit  pmrtaiX  r9^uir«d  V  »t(itut«,  Iw  tms  lllvgflilljr  «»pl«/«4 
and,    tlru*Tmfor^. ,   not  within   th*  Co«ip(inn«tion  Act,   Vut  had  hl« 
ra^t^dy  «t  ocsmen  law. 

In  iha  inat«at  oasa  plaintiff  Might  hava  Isaan  lagally 
MKplcyad,  and  if  ha  wan,   ha  oaaa  within   th«  Coapanaatien  Aat* 
The  iaalaration  shcald  haT*  aat  forth  faete  t«  ahew  that  ha  vat 
iXlafally  crople/ad  b«for<"  it  cc>  i  id  ba  hald  that   ihet  aat   did 
•at  a{>|>I)r*     Xhit  it  failad   %i    do.     it  caly  allai^cd  eaneluaioaa 
that  plaintiff  «»•  illagally  taplayad.      Faoie  ahawld  ba  allagad 
in  thu  daelaratien  ta  afoow  that  tha  Ocaaptnaatien  Aet  did  oat 
appi/  in  tha  instant  9%m9,     This  waft  not  deB«  end  ne  eattta  af 
aatien  was,   th»>r«far«,   eta  tad.     Biahaa  ▼.   C.  C.   By*    Co.,  U9C  111, 
194.      Th«  demarrar  to   the   d«»olaratiaB  wa«  proparly   aaetalnad. 

I'laintiff  aakaa   tha  furth«r  point  that  it  if  ba 
aantandad  that  the  Varlrman*a  Conpaneation  Aet  appliae  tr  mlnorta 
it  i«  unoonatitutienal.      Having  brcught     hie  ap;)ael   to   thie 
eeurtt   that  quaotioa  i«  wairco.     Olaa-k  Ygachgra  A^aaoy  T.   Gity   af 
GhiGftf^ft.   »t(;   m.    App.    31»i    iiorndt  ▼.    OhXnnaf^  Kyg.    -To..    SUi    III. 
App.  907. 

tha  J«d|pia»%  af  tha  Cirauit  Court  of  v!cok  Count/  ia 
affiraad. 

THCH1>CS,   ^.J.    AHD  fAXUR,    J,    (Jt  NGUR. 
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Mm.    JtlSTZO"!!  fATLOB  4ellT«r«d  th«  opinion  of  (ho 


^ 


•ovurt. 


Thio  Is  ft  writ  ef  error  tc   rovereo  a  Juclgtsont  of 
tVOC.CC   oMftln94  \v   ^c  plaintiff  t^r  oorrloeo  ao  on  lurehl* 
toot. 

Cn  Ootobor  14,   Itac,   tho  plalnUff,  Prothor,  bought 
Duit  agalnot  Kropp,    th«   dof-ndftjnt,   and  In  his  otetontont  of 
elalm  allogod  that  J&o  vaa  «aployo4  liy   tho  d«ftnd«at  to  «iA:o 
4r««lnc«,  etc.   fer  th(p>  ecnotruetlon  of  a  tvo  otorjr  briek 
bttlldiag  and  a  garago,    for  tho  uetial    fooo,   \>eln«  at  a  kIbI* 
tnm,   aix  por  oont  of  th«  total  eoct  of  the  ooaplotod  «ork» 
e««ip«ito4  upon  tho  lovoot  Vldo  of  reapoaoiblo  eoatraetora. 
It  allosod  farthor  that  the  plaintiff  did  ocrtala  work, 
and  that   tho  lotir«ot  ¥14  totalod  Ha,5CC.C0}    that  tho  d«^fond• 
a«t  ahaadenod  tho  work  aftor  paying  tho  plaintiff  ^SCC.CC 
aad  that  th<»rc  lo  now  duo  hla  |X6S8»C0,    tho  uottal,   roaoonablo 
and  oaatoMarjr  prloo  for  ouoh  oorTloeo. 

Tho  dofondf^nt.   In  Ms   affidavit  of  morlto  allogad 
that  on  or  about  January   21*  1920,   ho  paid  tho  plaintiff 
|60C«00   in  full   for  all   Mo   d«nandO}    that  ho  did  net     anploy 
hia  th#roaft«r  to   do  any  fttrthor  verit;    that  ho  noTor  knoa  of 
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•nyousteoi  MMng  RroMtiHtta  to  ehnrg*  9#T«n  itentha  tf  a 
t©t*l   fe«  of  six  p«r  o«nt,    te   b*   eowput^d  upcn   tto«  l»w*«t 
l>id;    that  when  h<»  timployd  th«  ?l»lntlff,   h«  tcld  hl«   that 
hi«  «mpl»)r»«nt  woul<i  b«  llMited  to   drawl nc  plana  nnd  ap^oi* 
flaationa*  e.nd   that  h«  had  net  d^oidad  te   eraot  a  Wilding 
and  saraifa. 

At  th«  trial,  itftiioh  waa  without  a  Jury,   o«rtaln 
•xhiMta,  and  the  t«ctiiaieigr  of  ain«  witnataae  waa  latraAiaaA. 
Tha  taatlAanjr  of  l^rathar,  tha  plaintiff  la  subatantlallj  mm 
fellawa:*     fhat  ha  had  a  tallr  with  Krcpp,    the  dv^fendant,  at 
tha  lattar'a  hoaa;   that   th«  d^fendaot  aakad  him  what  ha  vaa 
goiac  te  eharga  hi^  far  the  work}    that  at  flrat  ha  aaid  eight 
yaraent,  and  then  aaid  "I  will  he  aatisfiad  with  alx  per  o<tat.*} 
that  the  defandtint   then   aaid,   "Veil,   we  will    let  it  ga  at   that"{ 
that  that  waa  far  all    tha  arehitaetttral   aarTleea;    that  duriag 
the  progr«*ee  of   the  work  en  the    tlane  quite  a  few  ohangea  wtra 
nsde;    that  freia  tiate   to   time  he  aant  the  AmfmniiAnt  hlne  priata 
and  apaaifioatiena;    that   they  agreed  on  the  apeeifleationaj 
that  he  had  rarioua  oonTersatiene  with   the   d  fendant  on   that 
eubjeet}    thai  he,    the   plaintiff,    etarted  to    take  eetlniatea  in 
IHroember,   1919;    that   on  Xkecembar  IS  or  Id  he   told  the  defend* 
ant  that  one  ietaraen  had  'lade  a  hid  whlah  waa  a  little  mr^r 
^4ft,CCC.C0;   that  the   plana  t9r  a  garage  w«re  net  prepared  un* 
til  February  aC}   that  before  January,  l^W,   he  had  raeeirad 
figurea  frcm  Feteraon  and  ana  i^aul   Janaea;    that  he   teld  tha 
d»fen(t«>it  he  eo.ld  get  a  lower  bid{    that  the  defendant  aaid 
"that  is  all  right*}    that  about  January   SI,   19SC,   hn   ahawad 
the  def fondant   tha  plana  and  aaked  for  a  payMontj    that  the   de« 
fendant   aaid  "Well,   Tm>w  much  de  yr-u  want",    that  he   told  Ki^, 
I0GC.OO;    that   the  defendant  aaid,    "law,   ie   that  all  ycu  want" 
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«ad  h«,   th«  plaintiff   Mid   **¥«>■,    that  la  about   &11   that  la 

du«  at   this   titt*,  1i«0Btt»«   th«  plans  ara  n«t  ooapletad.      ^« 

ffSt  t«  go  OT«r  than  and  fix  them  up  her*  and   th^ro^.*     "That 

is   auffleisnt  at  this  tiM**}   that   ths  dAf«>nd»nt  ipsTs  him  a 

ehcok  far  ISOC.CG  «nd  sold  *If  yovt  want  any  m»v,  all  right"; 

that  a  gr«at  daal  of  vork  sa  th«  plans,   all  that  oonoernias 

th«  gars^s,  was  dions  euhsstiusnt  ta   that  tin*;   that  h«t  had  a 

talk  with  Ui«   d«^f  endant*  In  Btrandbcrs*  s  pr«senoe.    In  /Jareh, 

X9802    that   the  d«f<fndaat   said  he  seuld  de   bettsr  than  osrtaiii 

fi4Pir«0  that  tHay  had;   that  he  estili  *gst  a  Ivuaf  sua  flcar* 

instaad  «f  a  seat  plus";   that   th«  plaintiff  said  *A11  rlftkt, 

/*u  haT*  te  taka  soaa  flsiirsB  and  Z  vlll  taka  fif^res*;   that 

ha  sailed  up  the   defendant  V  telephone  aliout  July  first  and 

asked  hla  If  ha  had  elitsln<^d  any  bettrr  flgur«*B;    that  h«>   eald 

h»  had  not;    that  ha,   th«  plaintiff,   told  hia  h«  had,  and  said, 

I  ean  get  it  devn  ta  ^57,CG< .60  or  a  little  lever  than  that*} 

that   tha  defendant  then  said,    "I  denH  knsw  irttat  1  aia  l^-^inc  ts 

de  nov;**   that  ha,    the  plaintiff  said,    "Well,   if   things   stand 

seme 
that  vajr,   then   I   think  ycu   cu«;ht  ie  pay  sig/iitere  money*;    that 

tha  defendant  saere  and  >mng  Up  the   telephon*;    that  after  tha 

Acfendaat  requested   some  mere  plans  and  thsjr   vera   fuminhf^d; 

that  later  the   defendant   aald  he  von  Id  go  ahead  as   soon  as  ho 

eould  ^;ot  thxt  vork  4»^o  for  ^dC^OCf  .OC   for  the  resldeaso. 

Tho  plaintiff  testified  that  where  the  preliminaxy 
studios,  general   dravin^s,    sped  flotations,    seals  and   full 
si sod  details  hoTe  been  finished  by   the  arehlteet,    the  total 
foo  duo  and  payable  Is  seTon  tenths  of  the  total  aaiount  of  tho 
arQhlteet*B  foo.     Ho,  aloo,    t<>atlfled  that  he  had  prepared  the 
sketches  ar^d  gsneral   plans,   all   th«   d^tail^d   drtawlngs,    full 
slsod  dravlngs,    8p<»olflQstloBs   and  took  bido;    that   th*  usual, 
reasonablo^  and  evstosuury   foe  eharged  tgr  alsrahlteots  for  tho 
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w»rk  t««tifi«d  t*  la  fros  7  Jt«  ITi  9«i   o«nt  tf  th«  tetal   e»tt 
•f  ih«  iBulIdlag*  «•   «0ti«at*4  1»y   rellabi*  oontraetors  and   thiM 
tli*ra  i«  a  4iaeeuat  ••  to   Ub«  faa  ehargad  «h«>a  tha  work  Ima 
>«aa  •Vandenad. 

Cn  oraaa  axaninfttiaa  th«  ATidane*  ef  tli«  plaintiff 
ia  t«  tha  affaet  that  at  an  aarljr  oonYaraation  thm  daff>nd»jit 
eaid  ha  voald  aat  ca  highar  than  #S5,CC( ,00  for  the  raaldcnoa; 
that  vhan  th9  ^aaa  and  apaolfieatioaa  hava  Waa  djravn  aaTan 
taatha  af  tha  arehltaet'a  wark  ie  dena;    that  ahaacaa  vra  aug* 
gaatad  aftar  tha  firat  trmwin&B,   ana  of  vhleh  was  a  aolarltui 
that  would  00 at  from  |8»C0C»60   to  $1C,COO«00, 

Zi  is  tha  aTid<ine«  of  cna  Seha»   anplo^rod  t*/  tho  plain* 
tiff,   ein  arohitaot,    that  he  vorkad  oa   tha  plaaw  aad  spooifioa* 
iioaa  ia  qa^ atioa  fro«  Cetohar  1919,    to   the  lattor  part  of 
7o1»J^ajr3r  1920;   that  tha  tlaia  th«/  worked  oa  them,   if  all  pat 
tagethar,  would  bo   thraa  aoatha;   anu   that   tha  usual,   reaaonabla 
•ad  oustoaary  eharga  far  auoh  aarTieaa  would  ba  #3,C)Cr.C0.     Caa 
Tosaly,  also  aa  arohitaet  onpla/ad  b^  tha  plaintiff,   atfttai 
that  ha  worked  on  tha   eami  natter,   en  tha  poneil  drawiago,  ato. 
for  about  lec  hours.      It  ia   the  eTid«noe  of  one  Strandberg 
that  on  Uareh  SI,  19S0,  he  aulnittad  a  written  aatinata,  a4> 
dreasad  to  th#  plaintiff,  of  $37,8CC.0O  for  the  reaidanno,   aad 
IT^COC.OG  for  the  garaga;    that  shortly  aftor,   ha  had  a  talk 
with  tha  defandaat  at  the  latter* a  homa{    that  tha  dafendaat 
•aid  he  would  like  tc  get  it  dona  a  kittle  ehaapors    tiiat  ho 
aak««d  why  the  Qtraaborg  Co.  would  not  guarantee  its  ertinata; 
tliat  thay  dieamasod  nal^iag  e  aages  and  aubstitutions,  but   that 
the   dafAndaat  would  aat  agree  to  any  inpcrtant  alterationos    that 
he  oaid  ho   thought  ha  oould  hawe  it  done  for  loaa  thna  our  esti* 
■at*  aad  got  a  gaar&nteej    that  ha  had  oae  laready  that  vaa  better. 
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Ch«  Kireh,   a  K«n«ral  •oniraoter  and  Imildar.   iaiiiiflad 
thai  ha  axaaiittad  tha  plana  and   apaeiflaaiirns  at   the  Ifiatlfa- 
tien  of  tha  plaintiff «   and  in  Jun«>   1920,  aada  an   eattaukt* 
tf  aaat,  and  latar  aaltad  tha  plaintiff  haw  tha  owner  ra<!$eiTad 
it;    that  tha  plaintiff  than  oall»d  up   tha  ownar  and  talkad 
with  him, 

A  witnaaa,   Davidaen,  aa  arohitaat  and  anfinaar, 
teatified  that  in  vlhiongo   thera  axista  a  enatoa  of  eharglnc 
aix  par  eant  an  tha  aotaal  or  aatiotatad  <ia8t  of   tha  work;   that 
an  aatiaata  ia  prayarad  V  tha  nrehitaet  9r  a  oontraoter  ia 
••kad  for  hia  epiaien,    and   tha  arohitaet^a  bill  baaad  on   twa 
•r  aara  aatinatea  of  raptttabla  ecntraotera;    that  whi»n  tha 
irark  ia  abandoaad  tha  on  atom  ia  ta  eharga  aaran  tentha  af 
tha  wk^ltt  faa;    that  tha  eoet  ef  putting  up  nuch  a  building 
and  gnmga  »a  eenta«platad  1^  the  plana  and  apaaifiaationa 
tninld  hava  baaa  net  laaa  than  #9C,CCC.CG, 

SriakaoB,  an  arehitaot,   t^&tifi<?d  that  hie   aatimata 

af  tha  aaat  af  auoh  a  imilding  and  ^araga,  bailt  aoeerding 

ta   tha  plana  of  «uoh  a  building  and  garaga,  bailt  aooordiag 

to  tha  plana  and  apaaifioatiena  would  ba  |48«C€C,CC;    that  ha 

h^d  *  talk  with  tha  defendant  in  which  the  lattar  aakad  him 

what  ha  thaught  of  tha  plana  and  that  ha  teXd  tha  di»f«;ndant 

thojr  wara  all  rigHt  and  would  make  a  gaod  building;    thAt  later 

tha  dafandant  told  him  that  ha  had  bought  a  building  that  was 

•bout  aamplatad.     ona  aadjr,  u  arohitaot^   toBtifiad  that  kt 

•xamiaad  tha  blue  printa  and  tha  drawinga  for  tha  defendant} 

that  ha  fueatioaad  whether  thara  waa  a  euetomarjr  faa  in  Chiaagt} 

charges 
tkat  ia  1919  arohitaot a/for  roeidenoe  work  were  batwefin  fiTa 

and  tan  par  aant  baaed  on  th«>  aaat  9f   the  work  itaalf  mm 

axeeutad. 
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4*f«a4wat  hi«Mlf  and  hie  wm. 

It  is   th<»  «Tldffne«  tf  Kr«py,   ih*  tf«f«adant,   that  1w 
t«l4l  th«»  plaJUItlff  h*  lntttBd«c  to   put  up  a  reBld«nce  in  Cak 
Pairks    that  he  want  vith  th«  plaintiff  ta  lack  at  a  heuaa  Im 
Xtcar*  Park;   that  two  tr  thraa  vaAka  afttrvarda  h«»  talked  ta  hla 
akaut  aakinc  Fl«na  f«r  a  rrcidenoa;   that  th«  plaintiff  draw 
up  Boaa  drawings  and  tp«oifi«atlea«  and  in  Janaaxy,  198C, 
aekad  him.   the  defendant,   far  eone  eompeneatieas    that  at  that 
iiHt  the  speaifiaatiens  itr.d   draviaga  aere  not  oo«pleted;    that 
IM,   the  deff»ndant  aoked  the  plaintiff  how  laaeJi  it  voulct  ha  after 
the  dravings  end  apeeifioHtiena  v^re  ooMplete;    that  the  plain- 
tiff oald  ISOC.OC;   that  he   then  gKf  him  n  eheak  and   said. 
■law  this  ia  In   fUll    to  yru";    that  the  plaintiff  eaid,    "Up 
to  date  and  X  will  aand  ree««ipt  in  full   tonorrew.**     The 
def<9ndant  denied   that   the   plaintiff  told  hiai  h»  would  ehavx* 
his  else  per  o<»nt.      The  def^ndi^nt  adnitted   tlMt  the  plaintiff 
worked  on  the  plana  and  talked  thma  oTer  with  Kra.   Krfpy  and 
ldjaB'<»lf,  and   that  he  took  up  neat  of  the  matter  of  ehanfoe  and 
alterationa  with  U.rm,  Eropy,  and  that  from  tine  to  time  he 
brought  in  raricua  aketeheas   that   the  plaintiff  oonaulted  vith 
Mra,  Kropp  iMra  than  he  did  with  him,   the  defendant*     He  further 
teatified  that  he  told  the  plaintiff  that  he  aouid  haTe  ta  hold 
the  axpenaes  down  to  |£5,C0C«CG;    that  he  did  not  ga  into   details 
as  to   the  ehangea  whioh  hie  wife  waa   euggeatias;    th«t   soma   time 
in  May,   19;^,   the  plaintiff  called  hia  on  the  talei^Maa  and  naked 
hiai  if  he  intended  to  build:    ^*^t  be  told  him  that  he  did  net 
know;    that  he  eeu]  d  not  (at  any  bit;   that  the  plaintiff  had  net 
yat  in  any  kid  yet;    that  the  plaintiff  th#n  said.   Ton  awa  ma 
money.";    that  he,   the  defendnatv   then  aald«   *eh,  well,  get  it.*; 
that  he  never  gat  any  eatimate  or  figures  about  the  eeat  ef  the 
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WllAlag  mtttr  thn  tiiA«  wh«n  3tmntfb«Tg  tMS  pr(«»*Bt,    some  ti»« 
in  April}    thiii   th«  plaintiff  n«T*r  teld  him  abcut  m  figwr*  vf 
M9*7SC)«CC  whioh  h#  had  from  JPatwrsen  Ik  Qe.;    that  h«»   th«  dufaad* 
ftnt,   n«Ter  built  th»  hous«,   bat  •ub««<|Mantl3r  bo>i({ht  on«. 

Thft  aen,  ii*   A.  Krapp  t«ttifi«»d  tluit  ba  h«ar4  a  «onT«r» 
•ati»  about  itammrf  31,  l^ac,  b«tv0en  his  father,    th«  4«f«ndant, 
aa4  Um   plaintiff;    that  the  plaintiff  said  he  wanted  #600. Cfs  and 
th«  defendant  ask«d  vhat  for,   to  whioh  the  plaintiff  onaworad 
that  it  irao  for  the  dravia<o  and  op^eifiaatioao;    that  his  father 
thMi  aokod  the  plaintiff  if  that   eoTored  all   draviagi  and  apael* 
fioatioBo;    that  tho  plaintiff   eaid  yes;    that  hie  father  thon 
gmTO  the  p]kaintiff  a  cheek;   that  when  ho  hoard  the  eenTorsatiea 
ho  aao  in  an  ad4aoent  rocm. 

At  the  el 000  of   tho  «Tidene«  the   trial  judgo  aado 
the  following  otatoment; 

*Z  aa  geint;   to   find  in   this  caeo,    that   the  d»f<md* 
ant  authorised   the   plaintiff  to   draw  theoe   plana*    mt» 
ployed  him  to   draw  th«>(ie  plans,   f^xm  aoquiooeed  ia  the 
drawing  of  theoe  {tlans  that  would  eoot  at  loaot  iSa.OCC. 
for  the  garaga  and  tho  oth«»r;    thAt  thesa  ohangos  were 
nado  at  the   request  of  the  defendant,   or  defendant's  wife, 
with  the  aoquiosoence  el    the  defendant   hliaeolf  -  with 
the  V-nowlodgo  and  aoduiosconee  of   the  defendant;    that 
whether    th^r^  aaa  a   oontraet  price  of  six  per  oent  or 
whether  there  waa  a  fair  and  reasonable  ralue  of  oix 
Tf»r  cent  •  six  per  eent  on  «;3S,Ccr«  would  be  |1«92C. 
The  work  is   net  all   ooatpletod,   and  he  has  got  piano   to 
got  in  nnd   the  eontraota   to  let  and  the  saparrision  of 
the  work  to  do  ,«^et.      if  he  abandoaad  it  after  the  oen- 
traets  w««>re  in,    tbf«  eustwnarjr  charge  of  s«voa*tonths- 
thre^ tenths  off,   goes  to  th«  supMrrision  of  the  work. 
Xf  ycu   figure   that   he  hao   dona  6C   per   e«nt  of  the   aork 
ho  is  hired  to   do,    two*thirdo  of  the  work  he  is  hired 
to  do,   and  1   think   that  is  a  fair  oaUaato  here,    it 
would  be  about  $l,acc>.     He  has  been  paid  |5Cr«  and   that 
would  leave  $7CC,   and  I  will   find  the   Isfups  againet 
the   defendant  and  aaoaoa   the  plaintiff's  daauiges  at   tka 
sua  of  ♦7CC,« 

Aaaordiagly,   judeaent  wao  entered  in  farar  of  tha 
plaintiff  and  againet   th'^   defendant  ia   the   mm  of  |7(C«oe  and 
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••■it}   Kn4  %gr  writ  9t  •rrnr  the  defandMit  Micks  ft  rvn^r—1 
•f   thai  4vdgn«nt* 

¥h«  tTldvnefi  0h««s,  uft«|u«stl»iMbl]r,  an  mplay* 
Miat  af  tb«  plaintiff  to  render  oertaln  areblt«et*v  scnrlaaa 
aoneaming  tha  araatiaa  af  a  r^aidanee  and  garaca  whioh   tlM 
dafandaat  bad  1b  aaatwiBplatiaa,   and,   fttrtb«<r,    thnt  tha  plain* 
tif f  Atf  parfarm,   puraunnt  to   hin  tHaplaTmant,   certain  pra« 
traotad  and  TaluaUa  aarriaaa.      Tba  dafandant  laakaa  two  eXaiaa« 
first*   that  tha  plaintiff  am*  paid  IBOC.CC  in  full  payn^nt  af 
hia  elaia,  a«d»   saoond,  ibat  tha  plaintiff  vaa  anplayad  ta 
fumiah  plana  and  apaeifiofttiona  far  a  Inillding  tc   eoet  nat  9r»T 
ISS.Ci'C.CO  and  that  aa  the  building  ooald  nat  ba  built  far  that 
aum  thara  aan  naw  ba  na  renavery.       As  to  %h»  parent  af  |50C*00:« 
Ttea  aTidene«>  aa  to  tha  eanYaraation  between  the  plaintiff  and 
tha  defendant  atnt  tiaa  in  the  latter  part  ef  Januarir  198C, 
vhen  tha  flaiatlff  shaved  %ht<  df^fend&nt  eertain  plaaa  aad  aalcad 
far  a  payment  is  ecnfliatiag.     The  trial  Judga^  wha   saw  the 
wltneeeea  and  heard  the  taatinoay  aridently  aoneluded  that  what 
aaa  saiu  at  that  eenTaraatioa  and  the  payment  af  |iCC*C0  did  nat 
aaaatA^ttta  a  aattlameat.     If  the  trial  Judge  baliared  the  taeti* 
noBj  •t  the  plaintiff,  ha  «aa  quite  Justified  in  eonoluding*  aa 
h«  did.      Ihe  plaintiff  taatified  in  »ibataaaa   that  the  payxent 
•f  the  #50C>00  vaa  nat  in  full,  and  the  defendant  taatified 
that  it  aaa.   aad  tb<*  latter  is  alightly  supparted  liy   the  testi^^ 
mm^  9f  his  son.     with  the  oTidenee  ia  that  condition  «•  da  aat 
fael  aarraated  in  ooneludiag  that  the  trial  Judge  erred  ia  da* 
aldiag  that  the  ippamat  af  the  IflCC^OC  vae  aat  a  payneat  in  fall. 

Saaaadx*'    Aa  tc   the  elaia  af  the  dafeadajit  that  tlM 
plaiatiff  ama  emplayed  t«  furnish  plans  nad  apeeifieationa 
far  a  baildiag  to  eaat  aat  •rmr  taSyOCO.OC  but  failed   ta  da  sa. 
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Th«  •Tidfme»  •ho««  that  in  AofHtt,   1919,   th«  ivfanioat  t«14 
tlM  plaintiff  that  ha  iiit«ttd«4  to  ywt  ap  a  r»ai4l«n««  in  Cak 
Vark,   and  that  shortly  th^rc'sftor  tho  plaintiff  and  tho  4o» 
fondant  leokod  at  a  r(!>aid«no«  whioh  th«>  plaintiff  had  Irailt 
in  AoKora  Fark.      Xho  plaintiff  t^etlfiod  that  th9  dofendant 
told  hi«  that  it  vas  juot  about  what  ho  vanto4.     Fxtni  that 
tlMO  on  th4>  plaintiff  vorkod  en  piano  and  opooifioatleao  irtiioh 
ho   prooontod   to   tho  d^fondant,   and  eonaulted  with   th*   d^f^ndaat 
and  hlR  wiffi,   \nt  ohiofly  with  tho  iRttor,   about  Torioua  altor* 
ationo,   oca«  of  whlsh  woro  ciltoratieno  that  addod  eonoldTahljr 
to   th«  00 «t  of  tho  ktillding.      It  io  not  d<?iii«d   that  tho  plala* 
tiff  did  a  sroat  doal  of  ^imik  in  th9  iitattor  ac  an  aurchitoet  and 
prodHOod  aMfi  doliverod   to   tho  defendi^nt  Tarlouo  piano  and 
opooifioations.      Sovoral  witnoooeo,   omplojrooo  of  tho  plaintiff, 
toatifiod  «•  to  tho  quantitjr  of  work  whlah  th«y  Ind  doao  im 
eonjuaetiea  with  the  piano  and  opooifioatioao.     It  i<s  i|(siotot» 
hawoTor,   on  bohalf  of  tho  dofoadaat,   that  tho  plaintiff  novor 
proparod  and  d^livorod  piano  and  opooifioaticaa  for  a  huildiac 
whleh  oould  ho  kailt  for  Isfi.ccc.ce. 

Tho  trial   Jjudgo  wm  of  tho  opinion  thnt  tho  dof^ndaat 
■ttthorisod  tho  plaintiff  to  fumioh  piano,  ote.   for  a  reoidonoo 
and  garago  that  oould  be  oroatod  for  a  total  of  $Si,tti-,Ct, 
that  io  t85,CCC«CC  for  tho  heueo  and  |7,CCr  .CO   for  tho  gara^a* 

It  io  quito  oliTioufl,   oTon  fraai  th«  oTid<"na«  of  tho 
dofoadoai  hiaoolf,   that  tahotantial  ohangoo  wara  aado  trtm  tiaa 
to   timo  aa  tho  rooult  of  intorriowa  hotwoon  tho  plaintiff  and 
tho    dof«ndaat*B  wife.      It  is   the  olain  of   tho  plaintiff   that 
oertain  worlr  wao   done  which  wao  aathorisod;    that  plaaa     aad 
tpooifioatioBo  w»re  fumiohed  at   th«»  inotigatioa  of  tho  defend* 
aat;   that  oertaia  oatlaateo  waro  mado  and  roo?lTo4  and  that*  aa 
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ih«  d«f«ndant  finally  alMus4en«d  the  whol«  thing,  having 
liought  another  houaa,   th«  dafonasnt  a»s  liabl«  for   iaa 
ouotoaary  foeo* 

Xha  trial  ju4g«  iMld  that  tha  plaintiff  had  dona 
tC%  of  the  verk  ho  vas  hired  to  do  and  so  allovad  tci  of 
^Itac.CO,  whi<5h  lattor  figuro  of  |198C,0C  aao  «.i  of  |3S,CCC.C€, 
Voiag   th«  total   ooot  of   tho  houaa  figured  at  $29«(CC«0€  and  a 
garago  figurod  at  $7,0CC.CC.     Ao  the  plaintiff  had  b<»on  peid 
ISOO.CC  the  trial  Judge  dwduetad  that  amount  from  liacc.CC, 
loaTiog  a  ^alaaee  of  ITOC.CC,   for  irtiieb  Judgment  i»a»   «ntero4. 

Conoid'* ring  all   th«  crid^nee,    th«  only  reaeonable  eon* 
eluoien  o#«t>e   to  be   that  the  d^fftsdant  emplcyod   tho  plaintiff 
ao  an  arohitoot  to  fumioh  plane  end  epeeifi cations  and  render 
arohiteota  oerrieee  for  the  ^roetien  of  a  reeidemet  and  £erag«« 
and  that  although  th<(  def'?adant  may  have  had  in  mind  at  tlio 
oatoot   th<»  ereotien  of  a  heui^o  and  ggrago  that  »ould  eoat 
not  over  |S8«CCC*CO«iatarriovo  were  h».4  from  tine  tn   timo 
lietiraoa  the  plaintiff  md  the  defendant  and  hie  alfo  vhieh  led 
to  Taricua  ehangeo,    tooie  of  vhieh  vere  aahatantial,  and  that« 
••  a  roaalt  of  their  nagetiatieno  and  the  werlr  of  the  plaintiff, 
tliero  arooo  in  the  eyoa  of  the  lav  an  ehliflikticB  en  the  defend* 
aai  to  pajr  the  plaintiff  on  a     gjuqal^  mantit.   that  ie  the  valaa 
•f  hia  aorvioeo  ao  dotorminad  tur  reaoon  and  ouatota* 

That  aaount  voi'Id  be  at  loaot  alx  par  e^nt  of  aaraa 
tentha  of  |9S,C0C.CC,  vhioh  vottld  bo  flSdd.OC.     And  orediting 
#5CC«CC,    tho  amcant  i>ald«   would  leave  #1C3C,CC.     The  Judgaaat 
whieh  vaa  (»ntered,  heveror,  being  leas   than  tha  latter  aaouat, 
and  no  eroae  orrora  being  aarigned,  we  are  of  the  npiaion  it 
ahottld  ittaad  ae  it  la. 
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Scoi*  9«Rt«ntlon  is  m«d«  «»a«*ming  •  T«ri«i««,   sad 
th«  adainsiMllty  «f  e«rt«in  «Tid*a««.     7h«  ■t»t«B*at  9t 
olaim  1»  >Mi««liat  iaartisU*  1»  fexm.  Vat  a  eareful  aonaid«r* 
atien  of  it,   ju»tifi«»  th«»  ooacluslon  thftt  aa  a  •tatanoat  it 
is  auffiolAntly  «onRist«nt  with  th»  Judgaaat,   aao,   al»»,   br«a4 
•aough  te  juetifjr  the  «Ti4«ne«  that  aas  adtualXjr  iatr»duo«d. 
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MH,    JUCTICK  XATLCR  delivered  th«  opialoa 
#f  the  ocurt. 

Cn  fiorv')a9t  IC,   19&G,    »  ooHplaiat  was  filed  against 
th#  defendant,  Clk«n,   oharglng   thi^t  h«,^ 


*JBAd  atfik««    aid,    oo  jatanane^^  sav.  aa^tlat  in 
nnVific  an  iaprapar  itr.iR*,    eti  •  tar  bane  •«   \»rpattb 
•f  the  p*ac#  and   dl Tarsi  cn   tondinc   to   a  l»raaoh 
•f  the  paaee. 

Md  unlawfully  and  wilfttlly  aaaault  anetlMr 
yaraen,   te«wit,  i^arjorla  Seharar. 

Vaa  engA'it^d  in,    a>>f»tt«d   in  a  quarral   phA 
eth«r  disturbnneit'*;    "in  Tlolatirn  of  aaatlon  aciS 
•f  an  ardinanea  af  the  City  of  Shleaga*** 


TlM  ansa  ««a  triad  1»afar«  tha  aeurt  without  a  Jnrjr 
and  tha  daf*Rdant  found  guiltj  af  vielatinc  saetion  2012  af 
an  ardinaae«»  af  tha  City  af  Chio«ga  and  fin«»d  in  the  sua  af 
llCG.CO.     Thia  appaal   is  frssi  the  Jud^piaat, 

The  aTid«no<»  of  tha  aeraplalning  witners,  Ifarjorle 
Btikmr^Jtt  a  young  aeaian  17  yaara  af  aga,   is  thst  on  BaYsabar 
f ,   Itao,   about  8:30   in   th«  aftemoen  whan    aha  was  in    the  wash 
roan  of  thA  Metrapolitaa  Buaiaeas  <?ollaga  whara  she  attended 
oahaal,  tha  defenaant  eame  in   ther».   taek  held  af  her  and 
threw  her  ever  the  radiator  and  |ut  hie  ax«a  arauad  her  and 
tried  to  kiss  her.     Her  testimony  is^   »ntlrely  aarrabarated 
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\^  Rdith  ]>l*th««,  '^il4r«*d  31  sight  ftiid  71«r«no»  Jurbftek, 
f9llov  •tud«nt»  •t  th«  ermplaining  vitnest. 

Bdith  PUthow.    «  student,    t«fitifi«d   that  th«  d'^fsnd* 
ant  '*gra>)>»«d  hor  (Msrjori*  Soherer)   around  the  «alst  «nd  kind 
•f  BtoT«d  an4»h«  9QTnaai9d  for  ^«lp  nnd  tri(>d  tc   pull  hi*  linir** 
Xh«  wita(>Ba  Mildrod  iil«i«;ht,   anetker   etsident,    Uetified   Uiat 
%h9  dftfend^at  *£rmVb9A  hold  ef  h«r  (Uarjeri*  Coherer)   and 
throw  har  against  tha  radiatar  and  tried  to  jMt  hia  head  davn 
on  her  shoulder  a«  though  he  «aa  geiag  te  bite  her  *   »  *  and 
it  look^od  as  thoufih  he  «as  tryin^^  to  kias  yitr";      that  Marjorio 
ohoatBd  for  help  ana  one  of  the  students  ran  for  the  prinoiplo* 
Bakor,   and  dofoadant  ran  out;    that  Uarjori*  was  th«>n  rmry 
voak  and  they  helped  her   tc    a  chair*      tbjit  witness,   Tlorenee 
Jurheek.   another  fellev  studi^nt,    testified  that  *«e  vera  all 
i«  the  vaah  room  •omhing  our  hair  and  X   aav  Ur,  Olken  ecae  in 
and  I   said  to  hlat,  vhat  are  /cu  doing  her*  you  dam  fool  get 
ont  of  here.     Mildr«>d  and  X  vent  and  stood  hy   the  window  and 
Mar  j oris  was  eotting  after  and  IM  grabbed  Marjorio  and  *  •  • 
pushed  her  up  against  the  radiator  and  put  his  haad  down  Iqr 
hor  hwok  «^  »  »  ana  he  rubbed  hia  bo^  ngftiact  hers    then 
she  hollered  and  we  ran  to  her  ftaeistanoe,*  oto. 

nwra  is  eridenoe  also  by  ono  Jsker,   the  nanagor  of 
%k*  H«tropolitan  Buslnoaa  College,   that   there  was  sea*  trouble 
about  a  nan  working  en  Xiia  oleetrie  lights  in  the  w»ah  rooK 
eeaoerninc  aono  girla  in  the  reoa,i  and  that  on   the  afternoon 
in  (tuestion  he  saw  OIkaa,    the  defenciaat,   on  the  seoond  floor 
of   the   prestiaoa. 

2h*>  testiaoay  of  the  d(>fendi%Rt  himself  in   that  he 
is  an  eleotrieiaa  and  on  th«>  day  in  tpiestioa  he  wont  in  to 
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Xhm  mtLMh  ro««,   ttxm€  Mae  m«t«»r»,   and  that  non«>  of  th«  elr« 
•imstimc*!  t«iitlfi*4   te  ^   th«  four  /oung  vom«n  took  plAoe; 
that  ho  nf»rnl.y   did  hla  work  and  whon  h«  got   threu«(h  h«   oopar* 
otod  tvo  of  tlifo  girlo  who  woro  otAndin^  holding  haads  In  front 
of  tho  vaab  bovl.    In  ordor  thnt  he  ailght  nmoh  hi*  hand*. 

ColWrt,   an  oleotrleian  who  was  working  for   tho  do* 
fondant  on   tho  dajr  In  quoetlea  And  waa  with  hla  on  tho  sooond 
floor  at  tho  timo  of  th«  elrou/aotaneoo  heroin  iaTolrod,    tooti* 
flod  thai  ho  and  tl*«  dofondont  wont  to   ihf?  glrlo  laratory   to 
taka  out  aoao  fttooa;    th^tt  the  door  of  Umt  return  wac  pAttlj 
opaat    that  Clkoa  thon  wont  to   the  tellot  to  Adjust  tho  fuao; 
tliat   thoy  ware   th  r0  aboat   fifteen  alnuton;    that   tho  dofond* 
ant  walkod  out  ao  Roon  as  ho  teotod  tho  avlteh;    thnt  ho  hoard 
no  cxy  for  holpi  inoido  tho  vaah  re^nj    that  ho  hoard  aeao  talb* 
lag  and  laa^^Ung  in  thoro. 

Tho  only  othor  toatlBtony  ie   that  of   >oh«n  and  ffoiabarg 
that  the   dt'fondant  had  a  good  rAptttatlon. 

ffo  aro  of   tiio   ovinioa  that   tho  OTidoaco  auffieiantlj 
proTOB   that  tho  defendant  vaa  guilty  of  dlaorderly  oonduet  and 
•  f  a  Tielatton  of  Bootloa  8C18  of  tho  crdinaneoa  of  th*  City 
of  Chicago. 

Xt  ia  oontondod  hy  eeuaaol  for  th<>  d«>f«ndant  that  tho 
judgnont  ia  aot  supported  Vy  th«  voigiit  of  the*   evld  ^noo;    that 
Impropor  oTldonoe  ana  adaalttedj   and   that  thoro  in  a  variaaao 
botwo'^a  tho  eeaplalnt  and  tho  «>Tld«neo* 

fha  oanaa  vao  triod  iMtforo  tho  oourt  without  a  Jury 
and  tho  orid^noo  waa  oemoVhat  ooaflletlng,  bat  in  rlow  of  tho 
faot   that   thr«N>  witnoneoa  in  addition  tc    th«  ooaplainlng  witnosc 
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t«aUfi«d  4*flnii«>l/  and  txprMsly  u  th9  dlMrderly  ooateet 
•  f   th«  A«f«n4l««n1^  iwd  that,    3»raQti3&ll)r  aoBBider«4«    that 
«Tldi?na*  «»B  not  enljr  V  the  denial  of  this  defendant  hi«««lf 
•Ad  his  hclpwr,   it  wmi<A  n«t  nev  b*  x-»aaoii«bl e  for  us  littinc 
in  ft  ttourt  of  rcTiiW,  kneving  merely  vhat  tb«  xn^^r^  it««If 
tr«*«nt«  anu   su^goatft,   to  oTorrido  the  JudipMost  of   tho  trial 
jttdg*  who  not  only  hoard  the   tostiaehjr  of  the  wltaooooa  but 
■av  thott  and  oas  al:;lo  to  ooasid««r  aoro  oatiofaotoril/   tb«ir 
orodibilltjr. 

Tho  d^fond^nt  Ottff«!>rf»d  no   dotrintont  by   r«aeon  of  tho 
'MOtinoay  of  Bakor  eenoorBiac  ^riuit  «ar  Mii  V  tho  "firla* 
ocaoorning  tho  idoniitjr  of  clVon;   outoido  of  what  h«  tAotl* 
flod  to   th#j»#  «ao  ampilo  «vid«nft<»   that  tho   def«>ndaat  was  thci 
a«a  roforrod  to* 

The  argttB«nt  that  thrr«?  ia  a  rariamio  botvoon  th? 
MMqAalKt  and  ih«  oTidt^neo  is  untonablo.     7ho  oeurt  found  tho 
dofondant  guilty  of  a  Tiolation  of  tho  ordinanoo  and  it  «aa  not 
n0G«»9%rf   that  tho  oourt  should  in  its  finding  doooribo  in  do* 
tail   tho  foot a  vhiek  the  ovidonoo  yroTod. 

Tho  oourt  i«  of  tho  c^nion  that  tho  OTidoneo  ouffl* 
oiently  ohovs   that   the  dofondant  vaa  gnllty  of  a  br<*aQli  of   tho 
poaoo  and  that  of  itoolf  would  justify  th»  finding   that  imo 
ontorod.     Tho  oent«»ntion  that  thi^ro  vas  a  Tarlation  as  to  tho 
nano  of  thn  aeaplaining  vitnooo  and  th9  nam*  of   the  p«raoa 
aoeaNiltod  is  untonablo.      Iho  ns%9  of   thn  ooMplalnlng  «it  («so 
originally  Marjorio  8aaolrieh«   tho  lattor  boiag  tho  naao  of 
hor  otsn  fathor.     Apparently ,  her  mother  awbrri^d  a^aia  r^nd  her 
Boeend  hut^band  «ao  named  8ohoror«   and  th^   daughter,    the  eoaH> 
plaining  witnoas  here,    teolc  the  name  of  hor  stepfather  and 
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XR.  JUBYXCn*  lAYLCR  delivered  the  epinion  of  the 


eourt. 


The  V'l&intiff,   Louis  Frangipftne,   breui^t   suit  In 
the  Munioipal    ^eiirt  ef  Chieage  agaiaet  frank  Ageete  and  Salratere 
Ageate*   doing  bueiaesp  as  Agoate   Brethera,    for  97C'.CC. 

^he  atatem^nt  af  elaim  is  aa  fcllowa:*     That  he  la* 
true ted  aerenth  dollars  (|70,0C)    to  the  defendunt,   defendant 
proraialng  to  hald  aaid  aa«  far  the  plaintiff  and  to  rejlum  it 
to  hia  upon  requeat.     Plaintiff  further  allegea  that   though  ha 
has  repeatedly  reqtte«t<^d  the  defendant  tc  pa^  aaid  aum,   defaadi* 
aat  liaa  refused  and  ctill  refuses  ae  to  da«  to  the  daauiga  af  tha 
pXaiKtlff  in   the   vtt||  af  aeventy  dollara   (|7C,0C). 

The  defendant  frank  Agaata,  wait  duly  aarrad  with 
awnana,   but  he  neither  ap,>ear«d,   nor  pleaded.      There  was  na 
Mrriea  an  SalTatare  Agaata. 

At  the  trial  the  eourt  entered  an  arder  that  tha  anit 
h«  dianiaaed  aa  to   the  def(>ndant«   Salvatore  Agaata,  and,   in 
the  auta  order ^   after  reciting  that  the  oauae  a«o  tried  without 
a  juiy,   and  evidenoe  heard,   and  finding  the  isauee  agalnat 
the   defendant,   fTwxCiR  A^^oata,  aaeeaaed   the  plaintiff* a  damages 
in  the  Buie  af  I7C.CC.      Judg^nent  was   entered  on   that  finding 
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•gainat  Tr«nk  Agesto  and  from  that  judgment  this  appeal  Is 
tak9n. 

What  the  sTidenoe  imb  whioh  ims  intreduoed  before 
the  trial  Judge  befere  whom  the  oause  *a«   tried,   we  do  not 
knoVc   as  all   thav  is  brought  to   our  at  ten  tl  en  is.   the  ccnaaon  lav 
record. 

It  is   cioateaded  en  the  part   of   the  defendant   that   tha 
statement  of  olalm  was  defeetlr*  la  that  it  set  forth  an 
indebtedness  on  the  part  of  Frank  Agosto  and  Galratore  Agssta 
doing  buBiness  as  Agosto  Brothers^   That  contention,   hewerer, 
ia  untenabla.      The  ease  is  one  of  the  fourth  olass  and   in 
suoh  oases  In  the  Uunieipal   Oeurt  written  pleadings  art  un* 
neeeBsary.      Further,    the  mattar  it  InTolred  eanriot  be  oon* 
sld^rod  for   the  flret   time  in  this  eeurt.      Degfifett.    et  al  ▼. 
It9»«rt,   178   111.    App.   2SC. 

fhsn  Balvatore  Ageste  was  dlemissed  out  of  the  suit 
there  then  romaiaad  but  one  defend»nt,  Franlr  Agosto,   and  It 
eould  not  make  any   diflerenee  whether   the  JudgBalit  was  eat(>r«d 
against  hia  la  the  name  of  Frank  Agosto  or  as  Agosto  Broth(?ro* 

There  baiag  no  trtatorial   orror  in   the  record   the  jud^i* 
aent     af  the  Munioipa^  Court  will  \tf  affirmed. 

IHCMSCH.P.J.    A5D  O'CCWWl,    J.    aCHCO% 
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THE  PEOPLE  OF   THE  9TATB 
OP  ILLINOIS , 

Oaf endant  in  Error, ^ 

▼■• 

SAMUEL  JOSEPH  (liqpleaAed) 

Plaintiff  li  S«ror. 
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ERROR  TO  CRIMINAL  COURT 
OP  COOK  COUNTY. 

22  7  I.A.  5  97 


^ 


HR.  PRESIDING  JUSTICS  HeSURBLY 
DSLIVEHKD  THE  OPINION  OP  THE  COURT, 

Defendant  asks  for  the  reyersal  of  a  Judgaaent  find* 
ing  him  guilty  of  petty  larceny,  entered  upon  a  plea  of  guilty. 
He  was  sentenced  to  imprisonment  in  the  Chicago  House  of  Correo* 
tlOB  for  one  year  and  to  pay  a  fine  of  |100, 

It  is  argued  here  that  it  was  error  to  enter  Judg- 
ment upon  a  plea  of  guilty  without  the  defendant  heing  fully  ad- 
▼iaed  "by  the  court  of  the  effects  of  his  plea.  While  the  original 
record  filed  "by  defendant  failed  to  show  such  warning,  the  State 
has  filed  a  supplementary  record  which  shows  that  defendant  was 
properly  advised  hy  the  court  of  the  effect  of  his  plea  of 
guilty.  It  follows  therefore  that  the  assignment  of  error  in 
this  respeot  is  not  lupported  "by  the  record.  People  v.  Harney. 
276  111.,  236. 

It  is  next  argued  the  record  does  not  show  the  court 
exaniined  witnesses  in  aggravation  or  mitigation  of  the  defense. 
No  bill  of  exceptions  was  preserved,  and  we  will  therefore  pre- 
sume that  the  court  heard  such  evidence.  People  v.  Pennington. 
267  111.,  45. 

The  judgment  la  affimed. 
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%AL  TRQIC  CIRCOIT  COUBT 
OF  COOK  COUSfTY. 

22  7  I.A,  5yV 


ira,   PRBSIDIHa  JUSTICE  ifieSURSLY 
BQSLIVlfiHSD  THE  OPIHIOK  OS  THE   COURT. 

This  it  an  appeal  from  a  Judgment  for  |i500   in  an 
aotlon  alleging  damages  from  a  personal  aaaault  upon  plaintiff 
\>7  one  of  defendunt*8  agents  In  furtheranos  of  defendant's 
'business. 

The  only  occurrence  vitnessea  are  plaintiff  and  her 
■on,  who  was  about  eleven  years  old  at  the  time.     Their  story 
is  euh  stunt  idly  that  plaintiff  was  a  policy  holder  in  defendant 
oompany;    that  premiums  were  oollected  about  every  week  by  a 
eolleotor  i^o  called  at  her  home;   that  upon  the  occasion  in 
question  Harry  Gunrich,   a  collector,   called  and  knocking  at  the 
door  was  told  by  plaintiff's  aon  that  his  mother  was  not  at  home, 
whereupon  Ourvloh  replied  that  he  knew  that  she  was  at  home  and 
he  was  going  to   stop  her  insurano*;    that  Gurvich  then  stepped  out 
on  the  front  poroh,   closing  the  door  after  him;   that  plaintiff, 
who  was  up   stairs,   heard  this  conversation  and  came  down  stairs, 
opened  the  door,   stuck  her  head  out  and  asked  Ourvlch  what  he 
meant  "by  saying  that   the  ineurance  would  be   stopped.      The  wit- 
nesses say  that  aurviofa  replied  by  cursing  and  calling  plaintiff 
a  vile  name.     The  boy  testiried  that   the  door  was  half  way  open 
and  his  mother  standing  in  the  doorway,    and  that  Qurvieh  took 
hold  of  the  door  and  pulled   it   towards  hiraaelf  to  close   it,   and 
that  the  edge  of  the  door  struck  his  mother's  head,    cutting  it. 
Plaintiff's  testimony  is  that  fiurvieh  pushed  the  door  inward 
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strilcing  her  head;   that  Gurvieh  started  away,  but  plaintiff  pur- 
sued hin  and  oaught  hia  by  the  ooat  oollar;    that  he  continued  to 
attempt  to     break  avay  and  plaintiff  waa  pulled  down  to  the  bet- 
toa  of  the  poreh  stairs.     The  boy  says  that  Qurrich  got  away, 
but  his  mother  ran  after  hin  for  about  half  a  block  and  again 
grabbed  hla  by  the  collar,  but  he  broke  loose.     Plaintiff  aays 
she  followed  hia  only  a  few  steps  after  he  first  broke  away. 
Both  witnesses  testify  that  when  plaintiff  first  opened  the  door 
Ourrieh  was   standing  upon  the  poreh  writing  something  in  a  book. 
At  the  time  of  the  trial  Gurlrieh  was  no  longer  employed  by  the 
defendant  and  did  not  testily. 

The   test  of  a  master's  liability  under  such  cirouin<- 
stances  Ib  not  whether  a  given  aet  was  done  during  the  existence 
Of  the  serrant's   employment,   but  whether  it  was  done   in  the  prose- 
eution  of  the  master's  business.     Klu^an  v.    Sanitary  Laundry^  Cp.. 
141  111.  App.   422.     The  doetrine  of  reepopdeat   superipji;;  applies 
to  acts  perfoirmed  by  an  agent  within  the  scope  of  his  employment. 
Kehoe  v.  Marshall. Field  &  Gfi. .   141  111.   App.   140.     It    ict  con- 
eededly  the  rule  that  an  employer  is  liable  for  the  consequences  of 
an  assault  top  an  eiuploye  on  another  only  when  the  aet  of  the 
employe  is  incidental  to  the  ei^ployment,  witiiin  its  scope,  and 
authoriated  by  the  eiapleyer. "     Grille  ▼.  Oetting  Bros.    Ice  Co.. 
27085,   opinion  of   this  court  filed  April   3,    1922;  aerille  v. 
Chicago  A  Alton  R.   G£.,    210  111.   App.    163. 

It  is   eyident   that  whaterer  part  Gurrioh  took  in  the 
physical  altercation  with  plaintiff  was  not   ia  pursuance  or  fur- 
therance of  defendant's  business,   was  not  within  the   scope  of  his 
em/'loyment  nor  authorised  by  his  employer.      Both  the  oocurrenoe 
witnesses  agreed    that   after  he  had  been  told  pplaintiff  was  net 
in  the  house,  Gurrioh  quitted  it,    closing  the  front  door  and  vent 
en  the  porch  to  leave  the  premises.      It  is   evident   that  plaintiff 
was  angered  by  what  was  said  concerning  the   insurance  and  got  into 
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an  altereation  with  Quryioh,  In  which  she  was  the  ar^gressor  and 
during  whioh  her  head  same  in  contact  with  the  doer.  The  testi- 
mony tends  to  show  that  Gurvioh  was  attempting  to  escape  from 
plaintiff  rather  than  to  assault  her.   The  collector  had  cobb- 
pleted  the  business  of  his  master  when  he  had  closed  the  front 
door  and  was  starting  to  leare.   Any  subsequent  altercation  was 
entirely  personal  between  the  plaintiff  and  hits  and  not  incidental 
to  his  emplo^nent*  tinder  such  eirauastances  there  can  be  no  list- 
Is  ility  upon  defendant,  and  the  Judgnent  la  reversed  with  a  finding 
•f  faot. 

HSvzaasD  with  a  iiKDiua  car  ?act. 

Oewer  and  Eatchett,  JJ.,  concur. 
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9«  -  27670  yiNDIMO  OF  PACT. 

W«  find  that  the  d«f endaunt 'a  employe,  Harry  Gurrioh, 
did  not,   in  furtiierance  of  defendant's  busineea,  wilfully,  ma- 
liciously and  vrongfully  strike   and  by  divers  other  violent  means 
Injure  the  plaintiff  as  alleged  in  plaintiff's  declaration. 
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APFKAL  mOU  MUNICIPAL  COURT 
OP  CHICAOO, 

227  I.A.  597^^ 


MR.  PRIS3IBUKG   JUSTICS  MoSURBLY 
mrUVSRED  THE  OPUilQIi  07  THE  COURT. 


PlalAtiff  brought   suit   on  def«ndarxt*B  praoiisaory- 
BOt«  f«r  $S,500,   clalnlng  thla  amount  vlth  interttat.     Oefens* 
vaa  a  partial  failure  of  oonsldaratioo,  vliieh,  upon  trial  by 
tho  oourt»  waa  sustained  and  plaintiff's  damages  wera  reducad 
to  |4,445t   and  judgment   againet  defendant  eaatered  for  thla 
aaouot.     Plaintiff  appeals. 

There  is  no  serious  dispute  as  to  the  faets. 
April  1,  1915,  Frank  Czenrenlca  leased  from  John  M*   and  Floren- 
tine iCrans  a  four-story  and  baaeoaent  building  numbered  ^10-12 
West  Randolph  street,   in  Chicago,   for  ten  years  at  a  fixed 
rental.     April  14,   1915,  Cserwenka  sublet  to  Haison  Rlehard 
Delicatessen  Goaq^any  the   store  and  part  of  the  basement  of 
Biwber  13,  vhioh  was  about  one-half  %£•  fronta^^e,  from  May  1, 
1915,  to  April  30,   1930.     Said   sublease  contained  a  rider  as 
follows: 

"It  is  further  understood   and  ai^-reed  that  the  parties 
of  the  second  part  have  the  option  of   renewing  this  leas* 
under  new  conditions,*  but   the  party  of  the  first  part  has 
the  privilege  to  cancel  by  giving  three  laonths  notico  in 
any  year  after  April  30,   1930. 

In  the  event  the  rent  is  increased  on  the  party  of  ths 
first  part  the  parties  of  the  second  part  will  pay  their 
pro  rata  share. " 

Oetober  31,   1918,   the  Mai  son  l^ohard  Belioatessan 

Gsapany  duly  assigned  its  sub-lease  to  Kate  Jteeller,  who  there- 
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upon  entered   Into  poseeeslon  of  the  preislaes.     Uaroh  12,   1980, 
August A  Cservenka,  plaintiff,   aa  exeeutrix  and  aole  beneficiary 
of  7ranJc  Cserwenka,  4a««a««d,   sold  to  Yaughan*a  8«ed  Stor«,  de- 
fendant,  the  lease  of  April  1,   191S,  fron  Kranz.     TMg  sale  was 
by  a  contraet  reciting  a  oonsi deration  of  $7,500,  $2,000  in 
eaeh  and  the  balanoe  by  note  for  $5,&00.     This  note  is  the  sub- 
jeot  of  this  suit.      In  this  contract  plaintiff  eoTeuanted  with 
defendant 

"that  the  lease  of  every  tenant  of  said  party  of  the  first 
part  now  upoa  said  premises  or  elaixnlng  under  her  will  ex- 
pire on  the  30th  day  of  April,    19  20,   or  stay  be  terminated  on 
said  day." 

Defendant  claims  that  plaintiff  at  this  time  knev 
of  the  possession  by  Kate  Mueller  of  the  store,    taiA  that    she 
had  an  option  for  renewal;   that  defendant  did  not   see  the  leass 
fron  plaintiff  to  the  Delicatessen  Company  and  by  it  assigned 
to  Mueller,   and  had  no  notice  of  this  outstifuiding  option  to  re- 
new.    Kate  Mueller  gave  due  notice  Hareh  37,   1920,  of  her  elec- 
tion to  renew  her  lease.     At  this  time  defendant  was  occupying 
other  premises  under  a  lease  s:^iring  .^ril  30,  1920,   and  in 
f»rder  to  vacate  the  eld  prsraises  and  moTe  into  the  new  it  was 
aeosssary  to  enter  into  negotiations  with  Ji^te  Mueller  to  obtain 
lier  release  of  her  renewal,   and  to  this  end  defendant  paid  her 
$900.     A  further  sum  of  $500  was  paid  for  rent  of  ths  old 
building  during  the  time  defendant  was  eoa^elled  to  hold  OTsr; 
also  extra  costs  of  moving  were  paid  and  attorney's  fees  in- 
ourrsd  incident  to  the  negotiations  with  Mrs*  lAteller.      It  was 
not  luitil  ILay  10th  that  it  was  able  to  nsrs  into  the  new  premi- 
ses.    Defendant  elaias  that  plaintiff  breached  her  covenant  in 
the  contract   ^s  to  all  leases  expiring  or  terminating  April  30, 
1920,  as  the  optional  renewal  rig^its  of  Kate  liiiueller  were  then 
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outatandin^,   and  It  elalns  thos*  ttxpanditurta  aa  dama^ea  ta  1^ 
allawad  agalnat  plaintiff *a  olaim  on  tha  nota. 

Plaintiff  aaaerta  that  th«  allegad  option  for  re- 
aow«l  ia  not  a  proaont  dosiiso  and  hanoa  not  m,  lo«ao,   and  that 
in  any  orent  Ita  terrao  ar«  ao  uncertain  and  indof  inlto  aa  to  bo 
Toid*      It  laay  be  conooded  that  an  option  to  renev  ia  not  »  preeoat 
doniieo  or  a  leaao,   but  that   ia  aaido  froa  tho  erueial  point.     In 
aoaat ruing  theao  provlsiona  we  muat  allow  for  the  cirouinat.-iinces 
•f  tho  tranaaetion,  the  situation  of  the  parties,  the  state  of  tho 
thing  granted  and  the  end  to  be  attained.     Crf>ff,cl,xi.llij|  9m*  "^^ 
SamaSSSaJJ^  SSl*  »   241  111.   42;  Adapts  ▼.   Oorden,   265  111.    87.      It 
was  elearly  the  Intention  of  the  parties  to  the  Delieatoesen  Cos- 
pany  leaae  to  give  it  and  its  aseigpaee  an   option  for  a  renewal. 
The  Kords  "under  new  conditions"   contemplated  that  the  party  of 
the  first  pairt  might  hare  to  pay  an  increased   rental,    in  which 
•vent  the  lessee  agreed,   if  the  option  for  renewal  waa  exereleed, 
to  pay  Its  pro  rata  share.     Kate  Mueller  so  understood  it,   as  In 
the  notiee  of  her  wish  to  exercise  her  option  to  renew  she  la- 
quired  if  there  was  to  be  an  increase  of  rent,   saying  she  was 
willing  to  pay  her  proportionate  ohaure  of  sueh  increase, 

Ve  are  not  persuaded  that  the  exiatence  of  this  out- 
standing and  definite  right  In  Kate  Mueller  to  renew,  which  was 
known  to  plaintiff  and  not  known  to  defendant,  was  not  a  breaeh 
•f  plaintiff's  ooYenant  as  to  the  tei^inatioa  of  all  lessees' 
rights  on  April  30th,   which  was  erxdently  aade  that  defendant 
adght  be  sure  it  could  more  without  delay  Into  the  newly  leased 
building  upon  the  expiration  of  its  right   to  poasession  of  the 
premises  then  occupied  by  It.     Construing  the  proYioion  of  the 
eontraet  In  the  light  of  the  oiroumetanees  of  the  parties  and  the 
end  to  be  attained,  the  only  reasonable  conclusion  it  that  plain- 
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tiff  *s  corenant  lit  thlt  rsapcct  vas  troaohtd  «nd  that  defendant 
vaa  properly  entitled  to  reeorer  what  It  was  damaged  thereby. 

Plaintiff  very  properly  ealla  attention  to  the  faet 
that  the  only  plea  on  file  at  the  tiae  of  the  trial  wae  thm  general 
denial,  defeudant's  epecial  plea  of  aet-off  olaiming  apeeial     dam- 
ages having  been  withdrawn  before  the  trial.     As  a  general  rule, 
a  elaiiQ  for  irpeeial  damages  oast  be  specially  pleaded.     Does  th« 
record  here   ohow  reversible  error  in  this   regard?     This  ie  a 
Mxinicipad  court  ease,  "Jirhere  formal  pleadings  are  net  always 
aeeeesary.     Defendant's  affidavit  of  defense,    after  statin^:  the 
nature  of  the  defense,   asserted   that  on  aoeount  of  the  oecrupaiiey 
by  Kate  Mueller  of  a  material  portion  of   the  premises,  by  reason 
•f  a  lease  to  her  vhieh  oould  not  be  terminated  A<»ril  30th,   de- 
fendant suffered  lose  and  dam^viee  "as  is  i»ore  fully  set  forth  In 
defendant's   set-off  filed  herewith. "     The  set-off  purports  to 
give  these   items  in  detail.     We  hold  that  thie  is  a  pro|>er  aass 
for  the  application  ef  the  rule   that  while  the  wlthdrasral  of  the 
plea  of   aet-off  *«rithdrew  it  as  a  plee-ding   in   the  oasie,   it   still 
resiained  for  the  pux^oeee  ef  reference,      ilierefore,   t-sken  in  con- 
nection with  the  reference  to  it   in  the  affidarit  of  defense, 
there  is  sufficient  to  apprise  plaintiff  of  all  she  needed  to 
knsw  as  to  the  character  and  naturs  of  the  defenee.     If,   after 
the  elaln  of   set-off  was  withdrawn,   the  affidavit   of  defense 
vas  thought  not   sufficient  in  particulars  and  details,   these 
eould  have  been  supplied  by  an  aaien-ltssnt  incorporating  so  suoh 
of  the  special  plea  as  was  necessary.     This  view  of  the  proper 
praotioe  is  supported  by  the  decision  in  Shj^ughnesgy  v,  Sslk»   ^3« 
111.   485,   and  in  principal  in  Vj^iSliE  ^*  Aaf^rican  Stesjr,  £s.*  •   263 
111.   474. 

The  testimony  was  competent  to  justify  the  court  in 
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finrlinc  that  defendant  was  damaged  to  th«  aaouBt  allowed.     The 
fartlee  nuet  ^c  held  to  their  oentraetual  undertakliige  and  the 
trial  court  was  rl^t  in  holding  that  plaintiff's  oovenant   to 
defendant  vaa  "breached  to  its  daiaaee,   and  as  there  le  no  suffi- 
elent  technical  Justification  for  reyeraal,   the  Jud^jaent  ie 
aff  Inaed, 
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2ER,   PISSIDIKG  JUSTICE  KoSTJKSLY 
DELIYEKSD  THE  OPIITION  OF  THS   COURT. 

This  is  an  appeal  1>y  Ellen  L.  McClane  from  an  order 
denying  the  prayar  Df  her  pet5.tion  that   certain  :!nonays,   $306.74, 
in  the  hands   of  ths  receiver   in  a  foreclosure  proceeding,  "be  paid 
to  her. 

The  Seyentecnth  Ward  Buildin';?  and  Loan  Association, 
ooaplainant ,   filed  a  bill   to  foreclose  a  traat  deed.      It  alleged 
that  the  first  defendant,    Sarah  Julius,  had  conYoyed  the  security 
preitiises  to  Samuel  Huhenstein  Tjy  dead,    in  "which  he  h^d  aseumed 
and  agreed  to  pay  the  trust  deed   indehtedneas.     Testimony  was 
taken  "by  a  r.aster,   who   reported,    and  a  decree  was  duly  entered 
reciting  the  tenns  of  the  "bond   and  trust  deed,   the   anjount  of  the 
indettedness,   s.nd  finding  that  Sairuel  Ruloenstein  was  personally 
liahle  to  pay  the  raoRe  hy  virtue  of  >3ls  asevjEptlon  and   agreement 
in  the  warranty  dsed  to  hira;    and  it  was  ordered  that   if  ths 
property  was  not  redeeired  it   should  "be  offered  for  sale  by  the 
master,   and  if  there  ™£,8  a  deficiency  a  personal  jud>3nent  should 
be  entered  a^airst  Sajircel  EuheniPtain.      This  decree  was  entered 
J^ece-rber  24,   1919,    and  re   appeal  ttrs  taken  therefrons,      January 
10,   1920,   a  receiver  was  appointed.     April  25,   1921,    there  "being 
BO  redeopticn,   the  premices  rere  offered  for  sale  and  sold  to 
the  coinplsiinant  for  an  wnount  which  left  a  deficiency  ageinst 
Rubenstein  for  f  1,163. 75.     May  $,   3921,    p.^id.  sale  was  approved 
and  no  appeal  taken  from  the  order  of  approval. 
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June  22,   1921,   the  petitioner,  Ellen  L.   McClane,   \>y 
her  petition  represented  that  Deoeaibcr  24,    1920,    Samuel  Runenatein 
had  quit   claimed  his  interest   in  the  premises  and  had  assi<^ied  his 
interest   in  the  rents  to  her,    and  she   asked  that  the  noney  In  the 
hands  of  the   receiver  te  paid  to  her,      Ooaiplainant   answered  the 
petition,    setting  forth  the  previous  proceedings,    and  asked  that 
the  "bMlanoe   in  ths  receiver's  hands  be  paid  to  the   coaplainant  to 
apply  on  the  deficiency  against  Rubenstein.     After  hearing  the 
court  entered  an  order  approving  the  receiver's  report  and  order- 
ing that  the  balance  of  $806.74  in  the  receiver's  hands  be  paid 
to  the  coxaplainant  in  reduction  of  the  deficiency  due  froia  Ruben- 
stein;  and  denied  the  prayer  of  the  McClane  petition  that  the 
payment  of  the  funds  be  made  to  her.      The  present   appeal  is  from 
this  last  order. 

The  petitioner  bases  her  attack  on  the  or«?.er  deny- 
ing her  petition  upon  alleged  errors  in  the  original  decree  of 
foreclosure  and  the  report  of  the   sale.      She  was  not   a  party  to 
those  proceedings  and   she  cannot  now,   by  this  appeal  from  a  par- 
ticular order,   bring  in  review  the  entire  proceedings.      She   seeks 
only  the  rents  and  cannot  attack  the  decree  in  such  a  collateral 
■atter.     Sheahan  v.  Madigan.    275  111.    372;  Dqnner  v,  H^ghwax  Comrs. . 
278  111.,    189. 

Bven  if  petitioner  could  attack  the  decree  in  this 
proceeding,  her  points  of  criticism  are  baseless.      There  was  suf- 
ficient to  justify  the  finding  in  the  decree  that  Rubenstein  was 
personally  liable  for  the  mortgage  indebtedness.      The  bill  alleged 
that  by  virtue  of  the  warranty  deed  he  had  assumed  and  agreed  to 
pay  this,   and  the  master's  report  so  found. 

SarsJi  Julius  properly  assigned  her  stock  to  Ruben- 
stein,  duly  noted  on  the  books  of  the  Association.      Such  shares 
are  personal  property  and  are  t ran sf err able.      Section  10,    chapter 
32,   1921  Illinois  Statute,   Cshill.     Other  points  are  raised  which 
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ar«  without  jaerlt.     We  prefer,   however,   to  basa  our  decision  upon 
the  rule  that   the  patitioner  cannot  by  t/ila  api^eal  question  the 
decree  or  report  of  the  tnaeter's   sgle,    or  other  orders  from  whichi 
no  appeal  has  been  taken* 

The  order  is  affirmed, 

Derer  and  iAtchett,   JJ, ,   concur. 
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'PEAL  PROM  CIRCUIT  COURT 
OF  COOK  COUNTY. 
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as.  PRB5SIDING  JUSTICB  McSURELY 
BBLIVEKE33  THE  OPINION  OP  THE  COURT. 

By  this  appeal  defendants  seek  the  reversal  of  an  ad- 
verse judgmert  for  J600  in  ar  action  "brought  "by  plaintiff  to  re- 
cover cosqjsnsation  for  injuries  alleged  to  liave  been  inflicted  "by 
the  negligent  operation  hy  defendants  of  an  automobile. 

The  aeoident  happened  about  six  o'clock  in  the  evening, 
in  Chicago,  at  the  point  where  Twelfth  street  runs  west  from  Wabash 
avenue,  a  north  and  eouth  street.  At  that  point  are  the  stub  ends 
of  two  Twelfth  street  street  car  tracks.  Cars  coming  fros  the  west 
on  the  southerly  track  stop  for  westbound  passengers  and  then  switch 
over  to  the  westbovmd  or  northerly  track.  It  was  a  busy  time  of  day 
and  oars  left  there  about  two  minutes  apart.   The  Jury  properly 
could  believe  that  plaintiff  attempted  to  board  a  street  car,  but 
was  unable  to  do  so  on  account  of  the  crowd;  that  at  this  time  de- 
fendants* automobile  came  from  the  south  on  Wabash  and  turned  west 
on  Twelfth,  running  about  eighteen  or  twenty  miles  an  hour;  that  no 
warning  was  given  to  the  people  in  Twelfth  street  who  were  waiting 
for  a  street  car;  that  plaintiff  looked  up  and  saw  the  automobile 
coming,  and  that  it  struck  him  almost  instantly  after  he  saw  it. 
The  plaintiff  sufficiently  proved  that  the  accident  was  caused  by 
the  negligent  driving  of  defendants*  automobilo  at  an  excessive 
speed  and  without  warning,  as  charged  in  the  doclaratioa,  and  that 
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plaintiff  Wat  not  guilty  of  any  negllgenoe  contributing  to  the  ac- 
cidont. 

It  Is  urged  that  there  was  no  evidence  which  Jus- 
tified the  eourt  in  admitting  two  ordinances  of  the  City  of  Chi- 
cago which  forbid  a  motor  vehicle,  overtaking  any  street  ear  whl.oh 
is  stopped  for  the  purpose  cf  taking  on  passengers,  to  paea  wr  ap- 
proach within  ten  feet  of  said  car.  While  there  was  evidence  tend- 
ing to  support  defendants'  theory  that  at  the  instant  the  automobile 
struck  the  plaintiff  the  street  oar  which  plaintiff  intended  to 
board  was  moving  and  not  standing  still,  there  was  also  evidence 
to  the  contrary,  i^laintixf  says  that  he  was  standing  beside  the 
steps  of  the  street  car  when  he  saw  the  automobile  coming  about 
sight  or  ten  feet  away.   It  was  fer  the  jury  to  determine  i^ether 
the  ordinances  were  applicable  to  the  facts,  and  it  wa&  encirely 
proper  to  admit  them. 

Critieism  is  £i&de  of  an  instruction  with  reference  to 
damages.   Counsel  for  defendants  do  not,  however,  give  the  instruc- 
tion in  full  but  only  certain  selected  sentences.  We  have  repeatedly 
refused  to  pass  upon  an  instructioisi  presented  in  this  manner,  as  w« 
are  unable  to  Judt^e  of  the  effect  of  an  instruction  incompletely 
presented  to  us  in  bits.  However,  as  we  understand  the  instruc- 
tion, it  was  not  reversible  error  to  give  it. 

It  is  said  that  the  verdict  is  excessive,  but  with  this 

we  cannot  agree.   There  is  no  sufficient  reason  to  reverse  and  the 

jud«£i{i3nt  it)  affirmed. 

A77IBMED. 

Ssver  and  Uatohett,  JJ. ,  concur. 
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MH.   PRgaiDl^a  JUBTICi  H03UHELY 
•flSLIVSHi!;D  THE  OPli-iiOli  Olf  THIS  COURT. 

This  appeal  ehalleng««  a  jud j;m«at  for  $536  a^alnat 
defendant,   ant«r«<l  upon  a  verdlot. 

The  parties  made  a  vritten  contract  In  duplicate, 
where'by  defendant  agreed  to  do   certain  repair  work  ur)on  a 
"building  belonging  to  plaintiff  for  an  agreed  price.     Plaintiff 
asserts  that  Iseeause  defendant  failed  to  eonplete  the  vork 
•ailed  for  1»y  the  contract,  he  vas  obliged  to  have  it  done  by 
other  parties  at  an  exnoense  to  himself,  for  vhlefc  defendant 
should  reimburse  hia.     Defendant  filsd  a  set-off  elai^ring  eoiae- 
thing  due  for  extra  work.     The  Jury  did  not,  however,   allow 
defendant's  olaia,  but  found  for  plaintiff   in  an  snount  which, 
it  is  strongly  urged,   is  in  excess  of  the  amoimt  permissible 
wider  plaintiff's  eyid -nee.     The  teetlmony  was  in  shary  oon^ 
fliet  and  we  would  not  feel  disposed  to  disturb  the  rerdiot 
wpoii  the  questions  of  faot  involved.     However,  we  are  not  con- 
tent  to  let   the  jadfoaent   stand  for  the  following  reason. 

Coneededly  the  contract  was  executed  In  durtlicnto, 
bearing  the  date  October  d,   1919,    and  signed  by  both  partlee, 
Oaeh  taking  a  copy.     Upon  the  trial  plaintiff  undertook  to 
iatroduco  his  copy,   w}iica  had  boea  subsequently  altered  by 
changing  the  date  to  November  8  and  by  adding,    after  a  provisiea 
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irbtrcin   the  defendant  ujadertoolc  and  agreed  to  etart   the  work  as 
•ooB  as  glTen  posaeesioa,   these  words  •  "and  to  complete  said 
work  in  twenty  working  da/s. "     It   is  adnitted  l>y  plaintiff  that 
these  oViiuiges  were  taade  in  'nXa  copy  1»y  an  attorn«y«Who  testified 
that  sueh  ohan^ids  were  made  by  bin  after  having  "talked  to  both 
parties*  **     Defendant  deaiea  that  he  «tTsr  sonssnted  to  such 
changes  and  produced  in  STidencs  his  uopy  of  the  eontraot  as 
it  was  orlginHlIy  e^eoutud.     Tlie  court  pemitted  both  copies 
to  go  to  the  S'^xx'/t  Ttith  the  testimony  of  the  lawyer  who  aads 
the  changes  in  plaintiff's  copy. 

Under  oertaiin  circuctstanoss  parties  fflay,  by  sutual 
agr«e8i9nt,   Changs  thoir  writtari  contraet     &nd  be  held  thereto, 
but  not  la  this  easa.     As  far  .ia  defoiidant  waa  concernad  thert 
was  no  ohanga,  which  means  that  the  contract   stood  as  originally 
siade.     It  was  error  to  odnit  plaintiff's  altered  copy  and  ths 
tests mony  of   'ho  attorney  -who  Kude  the  alterations,    tims  per- 
mitting the  jury  to  predicate  the  liability  of  defer^dant  upon  a 
condition  "rhich  iras  not  a  part  of  the  contract  ol  the  parties, 

Th9   Gharigee  &e  to  date   and  insertion  of   the  obliga> 
tioa  upon  defendant  to  eoMplets  the  work  within  twenty  days  wers 
inpoz>tant  in  aiding  plaintiff's  claist  based  upon  alleged  delay 
•f  Aefendant.     The  Jtury  should  haTs  considered  only  whether 
there  was  reasonable  progress  with  the  work. 

Wot  the  error  Indiaated  the  judfajsent  is  reversad 
and  the  cause  is  remanded. 

SEVXR&ED  JiHD  B&MMiTiKli, 

I>«Ter  and  Matehett,   jrj«,   concur. 
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MR.   PRSSIDIHG  JUJTIGB  MOSUISLY 
I32LIVT1RED  TIDS   OPEflOiSr  OF  THE  COUHT. 

Plaintiff,   a  r«al  satate  "broker,  brought  suit  to  re- 
cover asal  estate  coawiasione  en  the  sale  of  property  o-vned  "by 
defottdart.     UT)on  trial  "by  the  oonrt  finding  was  against  plain- 
tiff,  and  ^udgrrent   entered  accordingly,   frora  which  he  appeals. 

It   is  eflsential  for  a  recovery  of  "broker's  oom- 
mi salons  to   show  tiiat  he  was  the  procuring  cause  of  the   sale. 
Dlckeoji  T,   Owens.    134  111.   App.    561;  Bowers  t.   Slnrpeoa,   160  111. 
App.   48;  Wentwoi'th  v,  Mann.   178  111.   App.    621;  Murawaicgt  ▼.  Boege^, 
219  111.   App.    241;  Rlgdon  v.  More.    226  111.    382;  Ogren  v.   Sundell. 
280  111.   App.    584. 

Was  plaintiff  the  procuring  causa  of  the  Instant 
sale?     We  are  of  opinion  the  eTldence   shows  he  was  not.     Plaintiff 
apparently  had  the  exclusiTO   agency  until  about  March  15,    19  21, 
for  the   sale  of  the  property  In  question,    a  house  In  Wllaette. 
Mr.   T.  W.  Trultt,   then  living  in  Chicago,  who  8u"bsequently  pur- 
chased the  property,   first  heard  of  It  through  a  Mrs.  Bordwsll,   a 
friend  living  in  Wilmette.     He   told  Mrs.   Trultt  to  look  at  It. 
She  v«nt  to  Vilmette,  having  with  her  a  description  of  the  prop- 
erty which  she  had  gotten  from  Mrs,  Bordwell  about  the  first  of 
Kareh.      She  was  acooiapanled  by  Mrs.   Tuttle,   a  real  estate  a^ent 
doing  business  In  Chicago,   who  went  with  her  to   show  her   the 
house.     They  passed  plaintiff's  office  In  Wllmette,    and  one 
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ol  them  suggested  that   they  should  Inquire   there  as  to  any  other 
houses  for  sale,      TYinre  they  met   a  Mr,   Huntley,    associated  with 
plaintiff,  who  offered  to  take  them  in  hie  oar  to   eee  the  de- 
fendant's house,   •ir'^ich  was  done,    although  Mrs*   Truitt  does  not 
remember   tJaat   they  had  any  conrersation  tnere  with  Huntley  about 
the  house.      She   says  she  would  have   examined  defendant's  house 
without  having  been  taken  there  hy  Mr,   Huntley,     Mrs,   Truitt   re- 
ported  to  her  husband,    who   about   tffo  ^saks   thereafter  went   to 
Vilmette   to   exaaine  tho  propex^ty,    saw  sereral  signs  on  it,   one 
sign  reading,    "Open  for   Inspection,"   and  as  the  place  was  open,   he 
inspected  it.     About  the  first  of  April  the  oontrsu:t  for  the  pur- 
chase of  the  property  from  Mr,  Mciienzie  was  signed.     Plaintiff 
was  not  present  and   took  no  part   in  making  the  contract.     Plain- 
tiff never  reported  to   the  owner  that  Mrs,   Truitt  had  been  shown 
the  property,    and  neither  Mr,   Truitt  nor  Mrs.   Truitt  had  anjr  deal- 
ings or  comiBunications  with  the  plaintiff  except  upon  the  one  oc- 
•asioa  above  mentioned.     Defendant   testified  he  had  the  property 
listed  with  other  atgents;    that  he  paid  a  commission  lor  the   sale 
of  the  house,   but  not   to  the  plaintiff. 

It   is  a  reasonable  conclusion  from  this  narrative   that 
plaintiff  was  not  the  procuring  cause  of  the  sale.        The  buyer 
first  heard   of  the  property  throu^  other  parties,    and  it  would 
have  been  inspected  and  purchased  by  Truitt  even   if  Mrs.   Truitt 
had  not  called  at  the  offioo  of  plaintiff.      This  being  the  case, 
it   is  hardily  reasonable  to  say  that  plaintiff  was  the  procuring 
cause  of  the   sale. 

The  judgment   of  the  Municipal   court  was  right  and 

it   is  affirmed. 

^  ,     AWIRMEU. 

Bever  and  Matchett,  JJ. ,  concur. 
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ADDITZOKAL  OTXiiXOJI  OH  IHiGKAllIlW 

v«  »ilov«d  Xbm  f»«tltl<»a  for  rthtfturlnc  Ia  Uiia  eau«<i  «• 
it  vttf  arg*d  iHat  «t  hM  xu>t  gi^ttn  sufflotexit  Qonaid«ratida  to  th« 
faot  ih»t  th«  »<7ura«  of  Mys«  £«i^«ll*s  infocsBatioa  tvsa  plaintiff*! 
sign  tts  t3!i»  pr^alstfa,     Xhla  in  too  r«:^tii  to  1»«  Uio  offluient  and 
froourla^  <9aM««  of  the  solo*     At  stoat  it  vao  marely  the  c«iua«  of  * 

<>"ii(*<*<**     UliinflfltlBr  ^«  ItoiittE*  ^^  ^^^*  '^l**  ^^»    A^«ir  luKfiac  ci'vvii 
further  oareful  eoBeiler&tlon  to  th«  poieta  R^tdo  li»y  plaintiff  Voth 
In  the  t^riefa  and  petition  for  r«ih<»arlniE(  w*  are  net  parauadad  to 
<dtanica  our  forsior  oplnlwa  and  tiia  |iid|!ateat  ia  aff inned* 
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APPEAL  IROM  IttJJSICIPAL  COUHt 
)  QJ?  CHICAGO. 


22  7  I.A.  598 


Mi,   PltESXDJLSG   JUSTICaS  MeSUISLY 
DBUViiKSD   TiS  Of^IlilOK  OP  TIOS   COUHT. 

Plaintiff  by  his   sta.  ement   of   claita  ^allegeii   th«.t 
dtfenclajnt   ©wed  hlra  a  "balance  of   the  purchase  prica  of  certain 
real   eetate  contraote  sold  by  plaintiff  to   defendant.     The  arf- 
fiflavit   of  luoritB  a^raittod  '1116,73  to  'b'?  duo.     Tine  mnoxmt   in 
dispute  was  $500.     Upon   trial  the   jury  trae  faToral:!*  to  plain- 
tiff** version  and  returned  a  verdiot  of  $616. 7S,     From  the 
Judgment  for  this  amount  defendant   a^peala. 

Respeotive   couiisal  bay's   argued  a  nunher  of  raattert 
inTolying  details  of   accounts  and   statements.      It  would  \mduly 
extend  this  opinion  to  eoimsent  upon  these.     Having  oonaider(>d 
the  variouB   contentions,  we  aro  not   convineed  that  th-s  verdict 
of  the  Jury  was  wrong. 

In  hrisf   outline  the   transaction  was  as  follows: 
Plaintiff  is   a  contractor  «id  builder  of   small  homes   ?md   owned 
seven  cottages  in  Chicago,   which  had  been  sold  by  hira  to   seven 
different  persons  under   Installsaent   oonlf^SotsT    In  October  or 
Sovember,    1915,   d^jfendant  bought  plaintiff's  interest   iii  these 
contracts  for  $6,300,    of  wlilcJa  |Q,500  was  to  be  paid  in  cash 
and  the  dieposition  of  the  balanco  ef  $500  is  the  question  in 
dispute. 

Defendant  testified  that  it  was  agreed  he  should 
retain  this  |500  for  two  years  ac  a  guaranty,  contingent  upon 
the  persons  obligated  under  the  real  estate   contracts  meeting 
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thelv  a&oail'tly  iu»talli£3nt  payxaduts  promptly;    that   t«o  o/  th.<! 
otllgors  unc^er  the  contract e  (l*fault«d  witiiin  the  two  years,    and 
the  dsfealant  va«  conrpalled  to  8«11  their  property.     Henca  de- 
fendant eaye  he  ig  Kxatitled  to  rstain  the  ;$600  pursuant    to  the 
aereeiiient  "bstvreeja  the  plaJLntiff  »nd  bicifcelf,     Plaintiff  denies 
that   there  was  ariy  such  a^eeafint  and  claiwe  that   all  of  the 
•56,300  was  to  "be  paid  unoondltionally;    that  in  Deoeraher,  whnn 
defendant  mjide  a  payacnt  of  Gash,  plaintiff  was  first  told  de- 
fendant would  hold  bael:  ^500  to  gviaraiatee  the  contract s;    that 
nothing  had  hears  Siid  ahout   thia  prior  to   that  tine.     Plaintiff 
then   told  defendant,    "l  wanted  all  tliat  was  coainj:  to  aje.      I 
told  hia  I  \?oxtl;?  not   etand   it,"     In  the  followinir  ^HLxnin-ry  <>- 
fendoEt  "^rctc  T)lalntiff  onolosing  a  statenent  in  whioh  he  iinder- 
tock  to  charge  plaintiff  •«  acoount  wit]-   the  itesi  of  ^^500  "deposit 
to  4:uarfia:itee   eontraotB?     Shortly  thereafter  plaintiff  called  at 
defendant's  office  sixd  demanded  tnat  thin  |500  he  paid.     Plein- 
tiff  tcsti/'icd  he  callfitl   a  numher  of  tiraea   after   this.demRnriiag 
pai"Kcnt . 

The  variant   stories  of  the  witnesBOE,  rith  tl'e  ^oeu- 
ttcnie  whici,   it   is   eald  tend  to   sxtpport  their  respectiwe  claims, 
were  coneidered  and  weighed  by  the  jury,   and  we  oanrot     ay  that 
its  ac£.olu6ion  is  against   the  greater  weight  «f  the  eYldenee, 

The  alain  of  an  aoeount  rendered   ia  sufficiently 
met  "by  the  tfistisaony  of  the  plaintiff  that  he  refussfl^  to  accent 
def  endaiit 'a  versioii  of  the  trarioaction  bstrreon  then?  or   to   odniit 
defendstfit's  right  to  withhold  $500  as  a  ccntingent  fwnd. 

A  nuiBhor  of  pointe  have  been  made  asserting  errors 
*Xiion  tne    trial*   %'<»  have  noted  all  of  these,   and  while  not  approv- 
ing of   everything  said  or  done  upon  the   trial,  we  are  of  the 
opinion  that  no   error  occurred  of   sufficifmt   importance   to  ooiapel 
a  reversal.     The  judgment   is  therefore  affinaed, 

AfFIRMSD. 

Dever  and  Matchett,  JJ. ,  concur. 
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A,p.i^«.  i     ^^  -<i  7  1 , A.  5  9  9 

MR.   PRB13IDIS0   JUSTICE  MoSURBLY 
nSUVXHXD  TBS  OPINION  OP  THE   COURT. 

Plaintiff  while  a  pa«8«nger  on  an  •l«Tat«4  railway 
station  platfor/1  of  dofendants  was   atruok  by  a  passing  train, 
rsoeiving  injuries.     He  brought    suit  for  cuTTipeiiaation   and  upon 
trial  had  a  rerdiot  and  Jud4^ent  for  #6,800.     Dsfsiidants  s^peal. 

la  th«  counts  of  his  declaration  plaintiff  alleged 
that  ^hile  in  the  exeroise  of  due  oare  for  his  own  safety,  de- 
fendants oaused  the  a«oident  in  question  by  Tarious  negligent 
aots,  «  general  operation,   a^eed,  sSismiee  of  guard  rails,   lignite, 
warning  and  proper  trainmen  •>  whleh  are  not  neeessary  to  part&eular- 
i««,   as  the  only  argument  presented  by  defendants  for  rerersal  is 
that  plaintiff  was  injured  because  of  his  own  negligence . 

The  aeeldent  occurred  at  the  Howard  street  statioa 
in  Cloago,  wheire  the   elerated  oompany  operated  trains  propelled  by 
eleetrie  trolley  orer  tracks  belonging  to  the  Chica«{0,  Milwaukee 
it  St.   Paul  Railway  Co.     At  this  point  the  whole  road  bed  is  about 
fifty  feet  in  width,   eXvration  about  sixteen  or  seventeen  feet 
above  the  street  level,  resting  on  a  fill  between  concrete  retain- 
ing walls.     The  tracks  at   this  point   run  virtually  north  and  south. 
The  east  ret&inizig  wall  was  coHpleted  and  the  fill  on  the  east   side 
had  been  put  in  and  the  easterly  traeic  laid  for  soae  years  before 
the  date  of  the  accident.     The  west  wall  was  net  fully  oompleted 
and  soae  ef  the  westerly  tracks  still  rested  upon  timber.     The 
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station  runt  toutherly  from  tto«  south  tide  of  Howard  ayen\x((t,  whloh 
runs  cast  and  west*     There  are  four  tracks  hero*     The  vest  traok 
was  for  freight;  the  next  traok  east  vas  uaed  "by  south  hound 
passenger  trains;   the  third  track  was  the  main  track  for  north 
1>otind  trains;   and  the  fourth  track,  heing  tho  last  to  the  east, 
was  also  us«d  for  north  bound  eleratod  trains,   although  it  was 
ealled  a  ewitoh  track  or  runabout.     The  station  platfona  was 
'between  the  third  sad  fourth  tracks  and  was  about  2ao  feet  long 
and  nine  feet  four  inches  wids;   it  was  three  feet  six  inches 
higher  than  the  rails,    and  its  floor  was  about  on  a  lerel  with 
or  a  few  inches  higher  than  the  platforms  of  the  oars  as  they 
stood  on  the  traoks  alongside  of  it.     A  canopy  ran  along  the 
platfom  supported  by  posts  in  the  eenter.     At  the  extreme  north 
•Ad  of  the  platform  a  stairway  five  feet  In  width  led  down  to  the 
street  lerel.     The  stairway  was  also  coyered  by  a  eai^iopy  uniting 
with  that  of  the  platform,   ^uid  was  boarded  up  at  the  sides. 
from  the  east  side  of  this  stairws^  to  the  east  edge  of  the  sta- 
tion platform  was  two  feet  six  inches;  between  the  east   aide  of 
the  stairway  and  the  east  edge  of  the  platform  at  or  near  the 
north  ed^e  of  the  platform  was  a  post  running  up  to  and  supporting 
the  canopy.     The  distance  from  this  post  to  the  east  sdge  of  the 
platfom  was  serenteen  inehes. 

Howard  arenue  wtation  was  a  terminus  for  certain 
trains  which  run  no  farther  north.     At  the  foot  of  an  inclined 
track  beginning  at  the  north  line  of  the  street  were  yards  wliere 
oars  wers  laid  V9»     Certain  ether  trains  aft«?r   Btopning  at  this 
station  continued  on  north  bound  to  Svauaton  or  'i^ilaette.      It  was 
oustonaizy  here  to  out  off  cars  fron  certain  north  boun4  trains  and 
:run  then  nortlnrard  aeross  Howard  avenue  and  down  the  incline  into 
the  yards;   also  oars  at   this  point  were  added   to  south  bound 
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train*  coming  fron  STwaston  and  Wilaatt*.     This  autting  e/f  of 
«ars  from  north  bound  trains  was  done  on  the  traok   oast  of  tho 
platform,      Th«  oars  taken  from  north  bound  trains  were  the 
front  cars, and  ths  rsar  oars  of  such  trains  so  out  in  two  vers 
run  down^erossad  OTSr  and  brought  back  on  the   south  boimd  main 
traok,  where  they  were  added  to   eouth  bound  trains.     It  was 
one  of  these  rear  oars  detaehed  from  a  north  bound  train  and 
pushed  north  on  the  east  traok  which,   while  passing  the  platfoa> 
vhsrs  he  was,   struck  plaintiff. 

Plaintiff,  forty-fire  years  old.liTsd  in  Sranston, 
and  had  alighted  from  a  north  bound  train  idleh  want  no  farther 
than  Howard  arTenue,and  whioh  arrived  at  the  station  on  ths  traok 
west  of  the  platfom  s3»»ut  six  o*olook  in  the  ereniag  of  J^anuary 
14,   1919.     H«  was  familiar  with  the  surroundini^s,   as  he  had  been 
traveling  between  his  home  and  his  business  by  this  way  for  a 
year  and  a  half.     Sometirses  on  alibghting  from  a  train  whos« 
tsrsdnus  was  at  Howard  avenue, he  would  proosed  homeward  by  taking 
a  north  bound  Svanston  train  frora  the  ssne  platfoxm,  or  would  go 
down  the  stairway  at  the  north  end  of  the  platform  and  take  a 
surfaee  street  car  to  Kvanston,     These  surface  oArs  eatse  on 
Howard  avenue  from  the  west  and  their  terminus  on  Koward,  before 
returning  to  ISvanston,  was  west  of  the  elevated  tracks.     Plain- 
tiff was  in  doubt  at   this  time  whether  he  would  wait  on  the  plat- 
form for  a  north  bound  elevated  train  or  go  down  to   the   stairway 
at  the  north  end  and  take  a  surface  oar  to  Sranaton.     He  looked 
to  the   south  from  both   sides  of  the  platfom,   to   see  whether  a 
train  was  eoming  which  he  :nig}it   tiike,    and   saw  none.     Ko  testified 
that  he  then  went  towards  the  north  stairway,  walking  about  a 
foot  frail  the  east  edge  of  the  platf orsi,   and  had  reached  a  point 
akout  four  cr  five  feet  from  the  head  of  the  staixway,  when  he 
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wmM  struok  trom  'behind  by  a  oajr  pass  lag  on  th*  cast  traok,  va»  knock- 
ed from  the  platform  and  fall  to  tho  eronnd  fmr  or  fir*  feci  north 
of  the  end  of  the  plat for*.     The  wheel*  of  the  train  whioh  etruck 
hia  ran  oTor  his  right  leg. 

The  oars  which  struok  plaintiff  had  "been  part  of  a 
north  bound  train  which  had  pulled  in  and  stopped  at  the  east 
traek  shortly  before  the  train  frosa  vhich  plaintiff  alighted 
stopped  at  the  west   side  of  the  saae  platfona*     After  the  passen- 
gers had  alighted  fron  the  train  on  the  ea«t  traok  the  first  three 
ears  were  taken  on  north  into  the  yards,  leawlBg  tve  rear  coaches 
•■pty  and  without  ligJ'its  standing  along  the  east   side  of  the  plat* 
fens,   the  north  end  of  the  north  eoaeh  being  about  X25  feet  south 
of  the  north  end  of  the  platform*     As  soon  as  the  first  three  cars 
wert  out  of  the  way  a  motor  oar  esiae  in  fron  the  south,  was  coupled 
to  the  rear  ooaeh,   and  these  three  oars  started  to  novo  north.     The 
station  platform  was  lighted  with  incandesoent  eleotrio  li^^ts 
under  the  eanopy  and  there  is  no  evidence  of  insufficient  light  on 
the  platform*     One  of  rslaintiff  *8  witnesses  testified  that  he 
eould  see  these  ears  l&O  feet  awa^,   and  that  from  the  north  «ad 
of  the  platfor    he  eould  see  they  were  moving  towards  the  witness. 
This  was  a  busy  hour  of  the  erening.     Kortb  bound  trains  were  ar- 
riving at   short   interyals  on  both  tracks,    and  cutting  off  and 
■witching  cars  on  these  tracks  were  eustom-^ry  moverients.     Plain* 
tiff  was  familiar  with  these  oonditions* 

The  testimony  of  two  other  witnesses  tends,   altliouc^ 
wery  slightly, to  corroborate  plaintiff's  story  of  the  oecurrenus. 
Another  of  plaintiff's  witnesses,  howewer,    testifies  that  he  was 
within  five  or  six  feet  of  plaintiff  when  he  was  struck  and  saw 
the  aocident;    that  plaintiff  reaehed  the  head  of  the  stairs  and 
took  hold  of  the  post  or  the  southeast  comer  of  the   stair  eanopy, 
and  was  holAing  onto  this  eanopy  or  the  post,   looking  northward. 
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when  his  right   shoulder  was  struok  ty  the  trala.     This  witness 
says  that  no  part  of  the  coaoh  extended  ovor  the  platfono  aa4 
that  plaintiff's  "shoulder  aast  have  been  extending  out  in  order 
to  allow  the  train  to  hit  hia** 

The  only  other  witness  %'^o  saw  plaintiff  struck  was 
a  switohuan  who  was  on  the  front  end  of  the  north  oar  with  a 
lig>ited  lantern*     He  testified  that  when  the  front  end  of  the  ear 
in  which  he  stood  was  approaehing  tlrie  north  end  of  the  platfona, 
plaintiff  stepped   cut,    took  hold  of  the  post  by  the   stairway  with 
his  left  hand,   learned  out  to  the  east  and  looked  north;   that  he 
leaned  out  far  enoU£^  that  the  front  end  of  the  oar  struck  hln 
asrose  the  shoulder  or  h^^ok,   and  his  head  broke  a  window  in  the 
front  of  the  oar*     Witnesses  testify  that  t^  ears  were   then 
■sving  elgl.t  or  ten  miles  an  hour. 

There  was  also  OTldence  tending  to  show  that  one 
standing  at  this  corner  of  the  platform,  by  leaning  easterly  and 
looking  along  Howard  avenue, eould  see  whether  or  not   sn  IsIyanBton 
surface  ear  was  on  Howard  avenue,   and  it   is  plausible  that,   as 
plaintiff  was  undeoidsd  whether  to  wait  for  a  through  north  bound 
Sronston  elevated  train,  or  to  proeeed  homeward  by  the  surfass 
oar,  he  wished  to  ascertain  before  leaving  the  platform  whether 
•r  not  a  surfaoe  ear  was  at  hand. 

It  was  shewn  that  the  side  of  the  particular  ear 
whieh  struck  plaintiff,   standing  on  the  traek  b'^r>ide  the  platfo3nB 
at  the  point  where  the  aooident  occurred,  was  five  inches  from 
the  edge  of  the  platform.     There  was  a  grab-handle  attached  to     he 
front  of  the  door  ir'iioh  projected  frora  the  side  of  the  oar  some* 
thing  less  than  four  inches.     The  general  testimtmy  was  that 
passing  trains  ease  as  close  to  the  east  edge  of  the  platform  as 
they  do   at  oth«r  stations  •  probably  about   three  inches. 

There  was  eonsidsrable  evidenee  intx>oduosd  by 
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plaintiff  tftsding  to  thov  that  th«  vMit  traelc  vae  un«T«n,  vhicli, 
would  cauoo  a  passing  train  to  oeoillate  or  stray,  and  one  irit* 
BOOS  tostified  that  tho  upper  part  of  the  ear  ao  It  paaeod  pro- 
joetod  OTor  tho  platform.   It  is  highly  iBprobablOf  OTon  if  tho 
eonditioas  olalned  l»y  plaintiff  woro  proTon,  that  tho  car,  start* 
lag  from  a  standstill,  flro  ineheo  from  the  edge,  could,  in  a 
distanoe  of  125  feet,  going  eight  or  ten  miles  an  hour,  so  pro- 
ject or  sway  over  the  platfons  as  to  strike  a  person  thereon 
nrhe  was  »  foot  from  the  edge*  7he  greater  weight  of  the  eTi- 
denoe  shews,  however,  that  the  east  traok  was  solid  and  well 
1»allasted,  straight  and  level,  and  neither  rail  higher  than  the 
ether;  that  there  was  no  unusual  rooking  or  esoillation  of  the 
ears  as  they  ran  along  the  east  aide  of  the  platform,  and  no 
part  of  the  cars  oveziiung  or  protruded  over  the  edge.  Photographs 
introduoed  in  evid«ice  showing  the  platform,  cars  and  track,  tend 
to  prove  this. 

We  are  of  the  opinion  that  the  greater  weight  of  the 
svldenoe  proves  that  the  plaintiff,  althou(^  fully  asquainted 
with  the  surrounding  situation  and  knowing;  the  possihility  of 
unlighted,  «qpty  oars  being  pushed  past  this  point  at  frequent 
intervals  at  this  time  of  evening,  wishing  to  see  whether  or  net 
«  street  ear  was  available  on  which  to  continue  his  journey, 
leaned  out  from  the  easterly  edge  of  the  platform  into  the  line 
of  the  movement  of  oars  passing  upon  the  east  traeJt,  dirsetlj 
in  the  pathway  of  the  approaching  cars,  and  that  he  was  struck 
1»y  the  front  end  of  the  oar  beoause  he  had  put  himself  in  this 
position  of  danger. 

It  is  the  plain  duty  of  a  passenger  when  not  getting 
on  or  off  a  train,  but  while  waiting  upon  the  platfoxm  or  engaged 
in  walking  upon  it,  to  keep  such  a  distance  from  the  edge  of  it 
next  to  the  rail  that  he  will  be  beyond  the  reach  of  projections 
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of  oaoOOBiing  traine.     A  rtiilvay  eoapany  oannet  %«  held  liable  for 
injury  to  a  passenger  who  suffers  hinaelf  to  go  beyond  eueh  a 
llsit  afid  Is  injured  by  a  panaing  train.     Sueli  oonduet  la  eoa* 
trlbutory  neglinenee  as  a  natter  of  fact.     Aaong  the  many  eases 
iUTolTlng  faots  like  those  in  the  instant  ease,   in  whioh  it  was 
held  there  was  no  liability  upon  the  defendant  beoause  the  ae* 
el dent  was  eaused  by  the  conduct  of  the  plaintiff  in  negligently 
placing  hlrsself  in  a  dangerous  position,  are:     CftlcaiiE^o.  £»  &  j^* 
R.   li.   Co.   ▼.  i^alaSftt  47  111.   App,    208;  Chica^ee  &  B.   I.  H«   K.   Co. 
T.   Weir.  91  111.   App.   420;   Mattbewf  ▼,  Perm.   H.   R^   Co..   148  Pa. 
St.   491;  Penn.   R.  H.   Co.   t.  Bell.   1S2  Pa.    3t.    58;   Louisyille  jfe 
B.   R.   R.   Co.   T.   Olascow.   179  Ala.    2fil;  P*Aroy  t.   Int.   H.   T.    Co. , 
152  M,  Y.    3.    500;    St»   Louis  &  S.   W.   Ry.   C9. .  v.  Pouiilasp.   175 
S,  W,   518;  Hut  chin  soip^  t.  Boston  &  M«  R.   R..   219  Mass.   309; 
Dotson  V.   Krie  K.   ii.   Co..    68  JK.    J.  L.    679. 

v7e  are  eonvinoed  that  the  aecident  was  caused  by  the 
negligent  conduct  of  plaintiff  and  that  with  ordinary  and  due  oare 
for  hie  own  eaf ety  it  would  have  been  aroided;  we  umst  therefore 
reverse  the  Judgnent  with  a  finding  of  foot. 

B3SVBR8BD  1?ITH  rmDim  Oy  FACT, 
HfT  and  Uatehett,   JJ.,   concur. 


AttJUUOMJmA  i'^^  •^  ^^  fi^  JJM  '"  '--^^  '^'^'^  -^ 

..uO  .T  .«  .ifll  .▼  XCX&IS  JJM*   '""^  ^'^  '    .„  v^_.."   .▼   .ft)  .K  ^  .g 

iM  llli^jtUkX?  )•  isirHivtt  ^n9'%k£^9m 
9rxo1mx9iit  t9mp  «v  .'ft^frlvvw  a0»ir  •iri'ff  r^/vow  ^i  ^('•lirv  tmo  9iM  vol- 


»/il  v:cr  b99imo   aiiv  ^xi»fii.' 


203  -   37670  FINDllfO  OP  FACT. 

Vtt  find  as  an  ultlaatd  fact  that  %^  proxlsiat« 
•«u*e  of  the  aoeident  dcsoribttd  in  plaintiff's  decla^ration  and 
itmeSa.  aeunt  thereof  was  the  negligent  conduct  of  tho  plaintiff 
in  pl:ieing  himself  in  a  position  of  dangor,   thus  negligeritly 
dir«otly  contributing  to  the  aocldent  so  described. 
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KR.   FillSIDDia  JU3fIC&  MOSUF^LY 
iicJLiVJiSaD  THi£  QSlhlOU  OS  im  COUHT. 

Plaintiff,  15x11:121111?  aa  action  for  reoleT.in   aiil^a*- 
quantly  changad   to  trorer,  upon  trial  Tsy  the  court  h-ad  judgm-mt 
for  1400, 

W©  are  of  the  opinion  this  was  error,   and  that  th« 
court   ehAuXd  have  fetind  def «ndtmt  not   tjuilty. 

The  object  of  the  replevia  suit  waa  a  refrigerator 
which  in  the  early  part   of  March,   1021,  was  o^r^ci  by  and  In  the 
posBesslon  of  Joneph  Martins,     March  22nd,   t>laintlff ,  vrho  tras 
doing  buaineap  under  the  firm  name  of   the  Ajagleirood  Sausage 
Coinp any, purchased  in  the  mms  of  this  ocmpany  the  refrigerator 
fro»  Martina  and  obtainsd  a  bill  of  ssJ.e  of  that  date  for  the 
eaune,  wMoh  was  recorded   in  the  recorder**  office  of  CooJt  County. 
The  ref rljrerat or  was  left   in  the  poaseaslon  of  Martin*  and  not 
rerr-evd   therefrcw  ^intll  July  1,   1921,   when  it  wae   seld  by  de- 
fendant. 

It  appears  that  Martins  had  been  "buying  aeats  fron  a 
coneera  represented  by  defend.yrtt   and  owed  it  therefor  approximately 
$700,     May  5,    19 ?1,  WartAns  executed  a  chattel  oiortgage   to  defend- 
ant,  conTej/inj;  with  other  property  the  refrigerator  in  question 
as  eeqiirlty  for  adyanoeo  to  be  mad©  by  defendant  by  way  of  exten.iing 
credit  for  meats  to  be   sold  to  llartine  by  defendant.     i>ef6ndant  at 
this   time  had  no  knowledgo  of  any  claims  of  corner  ship  of  anyo&o 
other  than  Martins,  and  nothing  appeared  upon  the  refrigerator 
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to  iadicctc  that  iJartln»  Tra*  not  the  o^mer.     In  th«  latter  part  pf 

Juna  MsxtiBs  defaults*?   1p  pa:/*npnt  of  his  indftbtednoe*  to  d<sfen<^ant, 

who  th<?rei.ix*»n  advertised  for  nale  tho  articles  mentioned  in  the 

chntt*^!  nortgisigQ,    ^noluflinf^  the  rsftirerator.     The  sale  -arcfl  held 

July  1,   «iTid  the  xetTriQarator  ^bb  sold.     It  was  not  until  ahout  the 

tiLK    of  the   8?le  that  defendant  'knaur  plaintiff  olaln"d  to  n^m  the 

refrigerator, 

"^^-ie  lnte(rrit7  of  the  ohatt.el  mortgage  is  attaoksd  and 

it   Ik  claira^d  tJiat    fche  'heuc^ricial  interee!;   therein  ia  ia  parties 

of 
other  thar.  deffliidtmt,     Nona  of   ^.hese  quf^atlons   ia/nontrol-llnf^  ia- 

portajioc.     Thfi  cliatt^l  worttjage  flowed  a  v>ilid  conveyance  to  de- 

fomlant  T*ileh  no'ild  entitle  him  to  pomsession  of  th«  refri«:erator 

provided  plaintiff  does  not  ^Aavo  a  supfsrior  rij^ht.     '^^at   surj^rior 

rig'it  h^  plaintiff  to  the  chattel  ^ioh  hr  had  purchased  hut  per- 

lait^  *~.d  hi?  v^urior  to   continue  to  noasess  for  ovfisr  three  raonths? 

This  is  anawerod  l)y  eeotion  23  of  the  Sales  Act,   chapter  121  a, 

Illinoia  Statute,   Cahill. 

"There  a  parson  having  aold  goods  continues   In  possession 
ef  the  goods  *«*   the  delivery  or  traasTsr  hy  t/xat  pei'Bon    "«^ 
of  the  goods   '"•*  under   urs  39.1;?,   pie, !{>•«,    or  othar  disr-osition 
thereof,   to   any  person  reotsiving  and  paying  value   Tor  iiia  aaae 
ir<  .;iooi  fait:'^   and  f-itjiout   raotiee  or?    tLt  pi^evious   sale,    shall 
have   the  same  effect  as  if  the  person  making  the  delivery  or 
trari;.jfer  -.vcre   expracsly  authoi-ized  "by   U'S  OT'a'sr  of  the  £.;Dci» 
to  make  the  eaisie*'' 

In  Tlckxipy  V.  MoOlellat4.    34  111.   471,    the  court   said: 

*The  policy  of   the  law  in  tiiis  state  will  not  pernilt   the 

o-wx.sr  at  f'iryonril  property  to   aell  it,    sxio,   etill  oontlnue  in 
the  possession  of  it.     Posbe^bion  heing  ons  oi   thv  strcng&^t 
e^iu  iiCGs   oi    li^la   to   pei'iaoral  property,    if    Kh:->   r?2l   c-*!n >'»r'Bhip 
is  suffered  to  be  in  one,   and  the  apparent  ownership  in   '..aether, 
the  U'.vter  gaino  credit   ao  Q-m^cr,    jxid  ia  .-^nahlr^cl   to  practice 
deeeit  upon  mankind.     It  is     the  well  est&bliahed  doutrine  of 
titis  jourt    Lr.3'!;     Il   aLsolut^   B  -le  of  pertr' oi-aJ    pronart;/,   T.'h«rs 
the  possession  is  permitted   to  regain  with  the  v'tnior,    ia 
frauUuleiii  H^  SS.*    '-^^^  void  as  to   ereditort.  uiii  purchasers." 

This  is  the  unvarying  rule  repeated  in  a  large  number 

of  decieXons  in  this  state. 

Plaintiff  says  that   this  rule  does  not  aoply  when  the 
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trauasfer  of  possession  Ib  Inqpraatioalsle  en  account  of  the   size 
or  charaotsr  of  the   obattel   sold,  but   tMii  wsiild  not   apply  to 
the  instant   artiole  which  plaintiff,  hiaaelf ,  t as -if led  oould 
haYe  been  rernoTed  in  one  day* 

The  reoording  in  the   reoorder'a  office  of  thi  hill 
of  sale  from  Martins  to  plaintiff  does  net  constitute  .notice* 
We  Icnow  of  no  law  providing  for  the   recording  of  bills  of  s-ile 
of  this  character  or  that  suoh  recording  constitutes  notlcft. 
It  seems  to  he  decided  otherwise   in  Ollhert  v.  HatlonaXGaah 
Register.   176  111.    288. 

In  repleTln  plaintiff  auot   recover  upon  the   strciigth 
of  his  ovm  title  and  under  the  circumstances  of  tMs  osae  plain- 
tiff can  acsert  no  right  of  poosQssloja  superior  to  that  of  de- 
fendant;  hence   the  inA^aanX  of  the  trial  court  was  erroneous 
and  ^udgjnent  of  nil  capiat  le  «3ntered  in  this  court. 

RKVjSKSSD  AMD  JUDGMTI^T  OJ  BI^  C^lPlAT. 

Perer  and  Afatohett,   JJ. ,   oonour* 
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OELiVi«ija£D  THs  opiMiofi  Oif  I'M  coom*. 

JPlalntlff  ♦*   «tat«RRent  of  claia  ftlXiSg«di   that  two   ship- 
wents  of  4rpe««o  Twerfj  f\«Tiv«r«»fl  to  {\«fen'1ant  for  t  ran  sport  at  loa 
imA  flftllreiy  fr^m  Chicane*  to  citrtatn  ps^rtlos  in  Sew  York  City, 
"b^it   that  t)i#  4o"liy«rlen  to  tho  eon?!lgn«ft«  wore  neTer  aJaAe,      It 
amifiit  to  r«ooT«r  tho  raluo  of  the  ahlpraents  and  ui»on  trla3,  l)y 
tho  oourl  WHO  i%w%r4#ii.  ^179,    god   frosa  fho  jud^ent  dofciDdant   aripealo, 

Tho  "brioft  suro  not  wirlttoa  in  e<mfor^ilty  with  rulo 
19   of  tMa  coxirt   -md  tho  aTjotrsvot  lo  doficl^nt  In  Finny  roapoots. 
Thta  h«j»  maAo  It  dlfflcvilt  for  us  roodlly  to  dot«r«ln«  tho  werrito 
of   the  point 0  in-TolTOd. 

Two  shlpz^onta  aro  involvod,  on«  on  3«pto*h«r  16,   1919, 
oonsl^od  to  Stsonborg  ft  9ttB<7>)orfiold,   Sew  York  City,    and  «»othor 
on  Sei^tersber  17th  to  Abe  Kata  at  ^«m  York  City.     By  Ito  i!iff Idnylt 
ttf  T4erlt«  aefondant  »9cierte<1  that  cLnins  were  not  fil#d  wl.thin 
f o«r  fljonths  ntftor  it  roo^lred  the  ohlpmento  or  within  fmjr  wontha 
%ft«r  reninon*n5»  tS^t.  for  <ieliYOiy  had  elapsed;   that   th«»  ohlpment 
eon^i^od  to  £atz  wa«  ielivorod  to  him  and  that  plaiaiiff  was  not 
dasiagod  to  the  afflount  claiaod,  whioh  plaintiff  had  asoertod  was 

119  e. 

The  roeoipt  or  hllTi  of  lading  reoitlng  that  the 
oarrlor  reoelTod  tho  gooda  in  apparent  good  order  is  prisia  faot^ 
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proof  of  tli»t  fa«t,     I.   C.   R,   n,   ▼.   Cotb  et   nX. .    73  111.   X48. 

ni«  def«nAaBt's  r«oelpt8  l«8u«id  for  th«  tvo  •hlpn<«!ntt 
and  what   is  cftlled  tli«   '♦Official  Baq>res»  Claaaiflcation*   on  fil« 
with  the  Interstate  Coxomeree  Commission  re^uiro  a  shipper  as  a  con- 
dition precedent  to  recover  to  file  a  claisa  in  writing  on  eaeh 
■hipment  tflthln  four  ajonthe  after  delivery  of  the  reepeotlvt  ship- 
nenta  or  within  foiir  aonthe  after  a  reacona^jlo  tiae  for  delirery 
of  the  respectire  ehipaents  has  elapsed.     Pefendant  aeeerta  that 
olalise  for  the  alleged  lose  of  the   ehipsenta  in  question  were  net 
filed  within  the  preeorihed  tiaie.     It  was   shown  that  a  reaeonal^le 
time  to  aoTe  a  shipment  froa  Cliicago  to  How  York  City  would  ho 
four  days.     There  ia  controveroy  aa  to  the  tiwe  that  a  olain  was 
made  on  the  Katai  shipment,  but  the  trial  court  was  .fuatlfied  in 
concluding  that  the  claira  was  duly  aade  by  plaintiff's  letter  of 
December  1,   1919,  v/hieh  was  within  the  four  months. 

The  claim  for  the  filsonberg  shipment  was  filed  in 
March,  19  2it,  whioh  was  after  the  four  months,  hence  there  can  be 
ae  allswanoe  to  plaintiff  of  thi»  cl^m. 

In  defendant's  replies  to  plaintiff's  claim  and  demand 
for  settlement  on  account  of  the  failure  to  deliver  the  £-ata  ship- 
ment the  refusal  to  settle  was  baaed  upon  the  asserted  failure  of 
the  shippor  to  file  his  claim  within  the  time  required  by  the  re- 
ceipt.    It'on-deliYsry  to  Satz  was  in  effeet   admitted.     Having  thus 
taken  its  position  defendant  will  not  be  allowed  upon  the  trial  to 
change  this  or  to  mend  its  hold.     The  Cary  IUpI^o  ^.  Cg,,  ▼.  The 
Pierre  Viau  H,  Cij..,  173  111.  App.93. 

Teatiaony  for  the  plaintiff,  by  its  general  manager 
and  buyer,  was  that   the  value  of   the  Katz  goods  was  $106,    and  of 

the  iiilsenberg  shipment  >^0.     Kather   than  return   this  oaae  for 

present 
another  trial,  we  shall  reverse  the/ judgment  and  enter  judg-ment 


-•♦1  .in  pv  ../^  ^^ffo  -^  .g  >^  ■:>  -^    .tMt  ♦•rfi  t#  iwif 

.•V'^r.  i    a    •Tlof^T    aol'H.iJ  -.^w   •|«#»?«t«2  •lit   rfllv 

-qiilc  aYl^^vftCY  •e(t  to  fV»^^^*A  YaJ1»  wUmM  wwt  nsHtttr  ttam^tda 
XX*rlX«Jk  191  ettit  It  Itr«i«»<«««  «  it^Vi  *ii#ft««  %in)l  AitfiJhr  i«  «#«•■ 

toa  vtov  jMl^Noi/i^  Hi  a^;^  '.    anf^  ^^^  aatUXa 

eXi'«Bo««rs  «  tAifi  mt^ds  ouiw  ii     .i)aXi  &£  i^aa^i-zq  ^tli  aXdtiw  A»Xil 

>%if  Mv«w  xflQ  ^tif  w9.  in  (i^^M9t^  )Rurtl  tKMittite  #  •Toai  o#  wkI# 

ai  JMi  lliiavt.  Sitir  |<tiNM  X«l«i  Aif^  ^MT  .iewnniiste  aJ^iL  e4#  a*  •!«■ 

fA  »^.->^r  afitiihniAX^  X^  ■Mat  Y-l^oft  awv  mjI«X«  sAj*  tails  ssitoXwHW 

•tiftSMt  «JM>1t  Mf  nlditm  ft«v  d»lil-<    ,  ffia;    ,1  iMf;»a»II 

jcil  £>i»in  MTV  MMiflite  jyMifiNMia  «i(t  val  JBJUI/41  an 

»<r  cuia  *'X«ifi  ••iMK   .AtiJ^aioA  %ml  •tit  "vnt^a  %t:v  d^iti*  «0S||  ^jtw%^ 

,mUtv   mltii  ta  ttJitttlaicr  •#  wiMnroIiA  (Nl 

•({Ida  «^»ll  arf^  X9vkl9lt  a#  aYi^Xi»>  •!»  ^o  ^aiMoe^  m  imotnlt4—  t«l 

la  mrXlAt  yttt^nut  ndt  mxrs  *«M(r  mw  •!#»»«  o#  X;mu'2»t  atft  taaar 

ttf  b9Xkttp9r  9mit  •tU  mitltiv  ai«i»  «litf  aXll  •#  vHm^^  •((^ 

aufft  ^intX     .i»i#|BAtt  ta«lla  tti  iav  iiAaX  ^vT  rc*viX»i<»a<»ii     .i«i»a 

•i  Lmlxt  tt$  a»t^  kwwllm  vtf  #»c  XXlv  txcftfwlvft  it»lfhi»(r  a^X  «aiUi# 

i!t->r(.(:i  /««»ft*|  atX  t*}  illliaijiXqf  *-  T.i**^i»*'i 

Tlo  nv    ,^v'X(  ajm  tkooQ  atail  mU  la  tuiiiAV  t^  $mds  saw  ^•mv'*''  l^o* 

I  aa«o  alrf^  cnuta^  n^^  ^mtUrSx       i^awafXite  |it»tf«Maai  atffi 

.  taaqiAtft  %•/«•  k««  #atim&>rt\|^  aaitiTv-R    t  Ca«a  a«  ,I«lic#  t*4iMM 


k*r«  acalnst  dtfenda&t  for  #106,  the  valae  of  the  ICatx  •hli^'mti 
•Mih  farty  to  bo  toxod  with  its  ovn  costs  of  this  AppoaX. 

BJSvymmD  and  jummsr  hsrs  hor  ho6. 

DsTor  and  Matohott,  JJ»,  oonour. 


•JCA«^«a  MJUCl   la  •im»t>  mro  a#l  rf*' 


^♦  yttmq  itoa* 


,tUO(U 


^HdoSmU  bm»  r^r^Q 


19  •  Maot 


3,  c.  I.  MjtdhM^m, 

0«f«|idant  in 
▼•• 

ADAMS  mnUiOB  O^QPAftY 

Pluinl^ff  Ui  Srror. 
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By  this  vrlt  of  error  Avtmndoiat  •••ks  i«  rvrerae  a 
J«4U(litiit  of  th«  Munieipttl  court  of  Chtdago  ontered  I/ocenber  5, 
1917. 

Flftlnilff  brou^t  «n  aoticm  in  the  trial  <.iourt  t# 
rooovctr  dMr,ag«o  to  «b  «uto«oblX«  &o  th#  result  of  a  eolliftiMi 
«lih  an  amto&iobile  truck  o<im«d  \fj  the  (l«f«ti4aAt.     I>«e«ml)ar  3, 
1920,   on  jya;  »aayta  Tordloi  and  Judgttoat  voro  ontered  In  tho  oauoo 
In  favor  of  tho  plalJitlff  for  $193,7S,     Doeoiiibor  10,  l»'/}0,  do- 
fondant  fllod  Ito  motloB  to  Yaoato  tho  judgmont.     Tho  trial  J^tdgo 
rulitd   thai  b«  would  Taoato  tho  jud^jnont  aad  Yordiot   and  :por»lt  a 
dofenso  U|>on  tho  morlte  upon  oondltlon  that  dofondant  Aopooii  with 
th«  ttlork  of  tho  court  tho  «ua  of  |S(K>  to  ooeuro  tho  p&3r»«nt  of  any 
Jttd0iont  that  aiiftht  bo  rofidorod  In  tho  c«u»««     B«  &I90  rul«td  that 
in  liou  of  tho  eaoh  dOT»ooit  dofoudant  aight  f  llo  a  bond  «dth  a 
roliable  bonding  compuny  ao  ouroty.     Thsreafter  dofondant*o 
•ounsol  brought  into  oourt  #300  and  proowatiNi  a  for»  of  erdor 
lihioh  rooitodi 

"This  day  oe«oo  Qharles  h,  KLdor,   'j/tttomoy  for 
tho  Adaoo  Xxproao  Ooaqp^uayi  oad  orosonto  in  opon  court 
tho  SUM  of  two  hundrod  dollars  (^200«)* 

In  tho  trial  oourt  tho  attoznoy  for  tho  plaintiff 

tantondod  that  the  order  should  roaAs 

*Thle  day  oc«oo  tho  Adatts  Eipreoo  Company,  by 
Charles  B.  Solder,    ito  attorney,* 


\ 


tOMt  •  fl 


.  ■•1 


\      ,a«Kt  rt. 


qQZ  .A.ITS^S 


,a  ^irfgHiWB  H«*#««  •j|t«<»i<'i^  iii-:^  9.-ii   !«  >a*CK5iit 

■■nt-^  ^t  Q-'tf'   v^.^i  ;i'-i^«t-  .tent  "  tflt  WKtM  %$H9m  MlT  «««ar  •»«•)•* 

iffsd  td  tiv  i;f«Mi  •*  ^W?#  to  tt«>  Pilt  ft  MO  »rf/  "*^  jer»il»  tiU 

nr^'vo  !•  0!nJ  »  haimmttn  htm  6«9#  txut^  9>«l  tKjiw'trf  Xm«m» 

<f«co#M  tut*  ivimv  i:«rT 


Thtt  trial  J^dg*  held  that  th«  orA«r  ahoulA  bt  wMlifisA 
•«  mL(ai9»f&  iBj  plaint  iff  *•  attorney,   vhioh  o«ttue«I  for  d«r«ndaiat 
r«fu««d  %e  do,   and  th«  oovrt  oyerrciled   tha  stetion  t»  vacat*  th« 
^iid«Rant. 

It  !•  wrguttd  that  «a  affldttrlt  in  aut>port  of  th« 
■otlofi  to  Tae«»t«  t3sa  judgstont   tth«vs  thai  «  jud«;ia«nt  had  1»tt«n  mi* 
tared  without  fault,  or  a«cllg«n««  on  tK«  pmH  of  tha  dofondant  or 
its  ottornoy.     The  affidOTii  fllM  fttr  tha  defeadswit   tftio^a  th«t 
tho  attorney  irelied  upon  the  Mtmieipal  court  3fcooerd  for  Ififoma* 
tiott  mm  te  th«  tine  whan  the  oaoo  waa  lo  he  aot  for  trial,    SLnd 
ooplea  of  tMe  puhlieation  for  Deeoahor  9th  and  7th  vere  attaehoA 
to  the  «ffida:Tit.     the  affidanrit  oa  hehalf  of  plaintiff,  hovrrar, 
tihtowe  that  the  eaJio  a|>pear«  ifi  the  Jtimieii^al  court  reeerd  ae 
Hated  tmaer  it*  right  numhftr,  49a3JS,  but  entitled  Maearmth  v. 
*a<ithoar,  the  only  error  in  the  title  heing  in  the  nane  of  the  de- 
foridant* 

Ab  affidavit  filed  for  the  plaintiff  reoltea  that 
lay  8Qt  ^^t  the  eaee  wao  eontintted  logr  agraeaent  \mtil  depteoaher 
tS,  USO(   that  on  the  latter  date  it  waa  oalled  and  do  one  answered 
the  eall  on  hehalf  of  defendant;   that  mi  this  date  it  wae  eentlwied 
until  Oeeemher  7»  1920,  u^on  which  date  it  vae  again  oalled  and  set 
fer  Seeetnher  8th {   and  that  bo  tmm  answered  for  defendant  'xtien  the 
eaee  wae  oalled  Deoenher  8,  19ao« 

We  are  not  jready  to  say  on  the  reeord  before  us  that 
tHe  aetlea  of  the  trial  Judge  end  that  of  eounael  for  plaintiff 
eonatitvited  *a  trap  for  th«  unwaxy**     There  ie  aueh  arsuncnt  in 
the  briefs  of  counsel  touehing  the  Queatlen  of  whether  defendant** 
eounsel  wae  in  any  degree  at  fault,  or  whether  by  reasonable  dili* 
genee  he  eould  have  been  apprieed  of  the  f aet  that  the  ease  wae  eet 
fer  trial  ea  Oeetteber  8,  1990.     Ther«  dees  not  seen  lo  be  any  die* 
pute  that  en  Kay  39,  19K),  the  ease  was  continued  by  agroMMMt 


IDL 


•ft  - 


. »«    nJ    oj     .^j^. 


•  .  .  ..     fe--ft      .x^f"-  .  -»>   »** 

-^-i  a#  M  mU 

TdtfiM^eoft  Xitow  IcwsMirK]^   for  f»ft«;L<  sjM  ^fU   ,v£«i    ,dS  i(Ai: 

•Id  cmtitc  fa$tt^m\*h  ««1  Mn*i>«nK  •!«•  •«  i  >  ;(!i*»#<r  «tt 

•oen  ,fi  «»tf«i#»«c  ^ii««  •««  ••«• 
|«d#  'iL'  iiie'Urf  Mo;  .:4M  •#  t*#n  i«a  •- 

itUfluUiXc  jtiMo    lo  ^via  Jmhi  atfttH^  toX^««  Arf^ 

•IXlli   •XtJAMOMUra  \«r  f^Hltttir  «;«   ,|Xjm>  is  •«nL«v»   V**.    ^t    MlW  XMISM* 

#<»•  •«•  ••«•  mli  $mM  f*\  Mi  t9  h99lMf<i»  mn4  W9^  Um—  •d  f«it»« 

•«1>  ^CB«    •if   ©i    w-—     »""    ■'"-'-     '»»''^'        .'       r      1     <f,,4^^--.-Ul   M«   X«inti   TOl 


«ntil  S«pt«mbcr  28,   1920,   and  that  on  the  latter  date,   la  the  «]»* 

■•no*  of  defendant.    It  w««  eet  for  trial  for  X>ea«aiber  7,   1920. 

The  trial  court  did,  howoTor,  grant  a  motion  to  Tacato,   and  «t 

do  not  helloTO  the  tenia  Imposed  were  olther  onerous  or  unreascn- 

aljle. 

In  the  ease  of  HoToy  ▼,   Ml^dletoft.   56  111.   468,   the 

Supreime  court  said: 

"The  power  of   setting  aside  defaults,    as  a  general  rule 
Is  a  dieeretionury  poorer,    and   the  oourt   exercising  it  nay 
impose  upon  the  pa:rty  guilty  of  lg|,o.hej.  eueh  ternia  as  the 
oourt  deeras  equitable  and  .lust  unfler  all  th«  circimat-Uiceo, 
and  its   action  will  not  be  rsTieved  in  the  ^VppellHte  oourt. 
The  terms   imposed  in  this   instance  by  the  court,    ae  a  condi- 
tion upon  which  thf^   appftll*i»t8   should  be  allowed   to  plea4  to 
the  mf>rits  of  the  action,  were  not  unreasonable.      It  vas  a 
proper  exercise  of  that  discretionary  power  with  whloh  the 
oourt   is  clothed." 

In  that  ease  the  trial  couirt   set   aside  a  default   judg- 

}F.eat  upon  condition  that  defssdant  would  pay  all  costs  to  the  date 

•f  the  Judgment   and  deposit   In  court   the  amount   thereof*     Burh.ari|i 

In  allotring  the  motion  to  Tasate  the  Jud^iiaent  the 
trial  oourt   a«ted  reasonably  and  fairly,   but  defendant's  ooijmsel 
insists  that  it  was  not   reasonable  to  require  the  deposit  of  the 
cioney  in  the  nane  of  Adans  Bxp3rsss  CoBpariy,   the  defendant,   rather 
than  in  the  name  of  the  attorney.     We  can  see  no  nerit  in  this 
ttonteratioa.     There  wers  only  two  parties  to  the  suit  -  the  plaintiff 
aad  the  defendant.     Obriously  the  order,   if  it  was  to  hare  effect 
at  all,  was  to  operate  upon  the  parties  to  the  litigation.     While 
it  may  be  true,   as  contended,    that  the  attorney  was  desirous  of 
depositing  his  own  money  to  protect  his  client,  in  the  event  of 
judgment  against   it,   this  faet   in  and  of  itself  did  not  require  th« 
trial  Judge  to  enter  a  form  of  order  drawn  to  meet  the  exigeneiea 
•f  the  attorney's  relations  with  his  client. 

The  judpiemt  of  the  Ibtnioipal  court  is  affirmed. 

McSurely,    P.    J.,    and  Matchett.J.  ,    concur.  AP*IIB!8D, 

--« ,_     «      T       „„^  Mo*«in«tt_   3^^   concur. 


©oi»»« 
vm  tmm  ,*ij»»«T  •!  noi lor,  •  $twxk  «t«r»*cr:  stCt 
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tviMO  o.-roxfuB 

^fi«i  iX  j,rTi  :-''..; r^'s   >«w«9  '•  " '    .^'v.    t  • -»<'  r^'4*ii»iH#iBwilj»  A  a.k 

.1,-    :.i-;--c      ■  :?#:''-..•.'  ':7jM»fe    tt0»O 

lar    ctJt    baa 
nznni  ortl 

<"  liiinrf  111  nuiffrr  .▼ 

XoMDiiao  « '  iiwitfolAib  J  fxnii  Y^tfAifipiuM^  £toleM  ru/oo  J:^^li 

•xadtAK  ,iivhttot»ft  MM  ^xsuHtH^Bi  wlVtiFVX  «iniiiA  1»  soma  o.i  ^on 

•  i^Lt    fU    ti^^ff  #11  •••   IMIO    ftf       •V'^^  -^^   «)^    <VUf| 

lllJ-niMic  »f4i  '^€$  oi  ««itvi%  •vi   vX'v!}  tki  .•icl>ci*>K#o 

tu  oiKi«lt#t  oav  xocrt«ii«  0£tt  ^»il»   ,bAl.4  i;a^  otf  \jtm  ii 

;c  i:t»V9  ocO  aA  tttmlltk  »!M  IMfovf  0#   ;-  v.;?7  u^.v  <aK  ]|lil#io»«Oi^ 

o«Jlon4iBi:xo  odd  *"*"-  *t  i^»«t*   -« is-f«  *»  .....    pJ  o^^ibttf  l^iivi 


210  -  27167    '\  /  « 


OSORGB  P.  TAYLOR i 

Appellee, 


▼»- 


APPEAL  B-RClf  lflJ?i'ICIPAI.  COUW 


\  /         )  OP  CHICAGO, 

ITATIOKAL  RAILWAYS  ipVSRT^jLIliC   ) 
COMPANY,   a  Corporat^lon, 
Appell^ 
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KR.    JUSTICl  DSVSft  BBLIVSRSD  THE   OPINIOif  OP  TH?!   GOimT. 

Plaintiff  recoTerad  a  judgisont  iii   the  Municipal 
court  against    th*;  dofendant  for  the   euii  of  ^5572.80.     Defwidani 
•«eke  here  to  reverse  this  judgment. 

Uro  actions  irhlch  were  Isrought  by  plaintiff  against 
Aafandaot  were  oonaolidatad  ia  the  l&micipal  court.     Defendant's 
elaiii!  of  right   to   a  eatoff   against   the  elaima  of  plaintiff  was 
denied  in  the  trial   court.     Plaintiff's   olaias  are   foundsd  upon 
his  assartion   that  he  was   eaiployed  by  defendant   as  an  advertising 
solicitor  and   that  at   ths   time  he  left   the  defendsunt's   employ 
the  latter  was  indebted  to  hia  for   conimisaions.      It  was  shown  on 
the  trial  that  plaintiff  'as   so   eMployed  froa  June,    1911,    to  Sep- 
teroher,   IQlfJ;   that  he  was   to   receive  for  his  serriees  10  per  cent 
ef  all  sums   collected  upon   contracts  obtained  by  Mm;   that   sub- 
setjuently  plaintiff  was  again  eaployed  by  defendant   as  a  solicitor 
©15   a  15  per  cent   oosimiseion  basis;    that    this  last   eiaplojrz^ent  be- 
gan on  S»pteEibar  15,  1912,    and   ended  about   Septexnber  1,   1916;    that 
during  this  latter  period  the  plaintiff   obtained   oontracts  upon 
whleb  he  was   entitled  to  a  total   buhj  of  19738.74,    and  that  during 
thi   same  period  he  had  been  paid  by  defendsuat  #10,471.85.      It  was 
Btipulatsd  that   in  addition  to   th©  contracts  above   referred  to 
•thsr  eontraots  were  entered  into  between  the  defendant  snd  other 
paT^ics  described   in  the   stipulation  as  I'oreat  Park,   Mdway  Gar- 
dens wad  Bant%  Bros.,    "oonoernin«f  which  contracts  the  parties 
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ftarmt  lOiT^irr.  .hh 


}a»ii  -X44  Wi  •C't.^f^va  Hi/C  %9't   •viol' 
tfliij.'*'  '■  ^    , ;8|  'l^tf.tfu    

BAT    .'         ._     ./TA,Clt    .'rta!..;i1cf.    v  J    hlra 
CI    ^Ollt^. 

■•i.-huqi  •ill  a^e. 


1  M»i-x  !•  ttUU 


u^i#%tf( 


hereto  make  no   agreement  whatsoever.     Ve  leave  thoec  questions 
open*"     As  to  these  Ifttter  contracts  the  only  one  in  disputt 
Is  the  ibunte  Sros.   contraot,  upon  which  plaintiff  says  he  is 
entitled  to  a  ootjulseion     araounting  to  |595d.80.     This  latter  is 
one  of  the  two  main  disputed  questions  in  the  ease.      ^Jhe  other 
oonoorne  a  question  as  to  whether  $50  a  week,  whiet  was  allewed 
to  plaintiff  by  defendant,    is,  under  the  evidence,   to  he   oharged 
against  coznmisslons  due  plaintiff  under  his  contract  for  com* 
siiseiona.     The  Bunte  £ros.   contract  with  defendant  for  advertis- 
ing was  dated  September  9,   1914,   and  was  to  he  effeutive   <3'c<nuary 
1,   1915,   lor  a  period  of   60  months  thereafter,    suhject   to  the 
right  reserved  to  Bunte  Bros,  to  cancel  the  contrast  by  written 
Bet  ice  on  or  hefore  :Deoaoher  1,    1916*      Xhe  ecistract  gave  Bunte 
£ros.   advertising  space  in  666  cars  operated  on  two  elevated 
railways  in  Chicago,     ii^vidence  was  introduced  on  behalf  of  the 
defendant  to  the  effect   that  during  the  aonth  of  Xiovember,   1916, 
at  a  eonfereneo  between  defendant's  officers  and  a  representa- 
tive of  Bunte  Bros.,    the  lv%tter   stated  that  his  principal  in- 
tended to  exercise  its  right  to   cancel  the  contract;    that  during 
this  conference  it  was  agreed  between  the  persons  present   that 
Bunte  Bros. *   right   to  cancel  the  contract  would  be  extended  until 
January  !«   1917,   a  period  of  thirty  days.     This  oral  understand- 
ing was  oonfinned  by  a  letter  fron  defendant   to  Bunte  Bros., 
dated  liovember  9,   1916,    and  en  December  29,   1915,  Bunte  Bros.,  by 
a  letter  to  defendant  stated   that    the  latter  desired  to  exercise 
Ite  tight   to  terminate  the  contract.      January  3,   1917,  ijiaite  Bros, 
j^atered  into   a  new  written  contract  with  defeiidar^t  for  advertis- 
ing epaee  in  1033  oars  in  four  elevated  railwc^s  operated  in 
Chicago,    iiioluding  the  two   covered  by  the  contract  of  Septeraber 
9,   1914.     The  new  contract  was  to  run  for  a  period  of  thirty 
Months  froK.  January  I,   1917,   and  it  provided  for  the  oancellatioii 
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of  the  oontraot  of  3«pt«ntber  9,    1914,   and  also  of  a  contrast  datad 
January  17,   1916,  for  adrertislng  space  Cor  a  period  of   sixty 
months  in  355  ears  ut>on  two  elevated  railways  net  included  in 
the  oontract   of  SepteTuber  9,   1914. 

Tho  contract  of  January  5,   1917,  profliefl  for  ad- 
▼ertlsin/T  space  in  1035  cars.     The  earlier  contracts  co'^^hlned 
provided  for  space  in  1041  cars.     Bo  far  as  we  are  infomed  in 
the  hriefs  of  appellant   there  's'as  no   suhetantial  difference  "be* 
tween  the  rsontract  of   January  5,   1917,    and  the  suk  tff  th«  tvo 
earlier  contracts  either  with  reference  to  the  zmnber  of  ears  in 
which  space  was  f.iyeir  to  Bunte  Bros.,    or  in  the   tlrae  ths  contracts 
were  to  rfranin   in  foroe. 

The  trial   court  held  as  a  proposition  of  law  that 
th«  contract   of  Septaaher  9,   1914,  was  not   cancelled  hy  the  new 
arrangement  made  on  Janu?»ry  9,   1917;    that  the  latter  constituted 
a  continuation  or  modification  of  the  orif;lai!l   contract   "nade  la 
conformity  with,   sued  not   in  derogation  of,   the  terras  of  the  or- 
iginal Bunte  Bros,   contraot."     It  is  our  opinion  tli«t   this  V»olding 
of  the  trial  court  wae  not   Jii-ronaous.     The  ntjw  arraneociant   did  not 
K.ake  sMoh.  a  matsrlal  change  in  the  contractual  rolatlona  hetwee» 
thff  ■?>f«rt.ieB  as  -^ould  authorise  a  holding  that  the  plaintiff  was 
therehy  deprived  of  his  right  to  ooEHui scions  e&jmed  'by  him  when 
ha  procure?^  the  contract  of  Septewher  9,  iei4.     The  new  arrange- 
sa«nt  flacec  the  same  rate  per  oar  for  advert isin^;  space  as  was 
provided  in  the  original  contract ;   and   such  difference  as  was 
prrv^ld*!*!  An  the  medlfied   oontraot  for  the  tino  during  which  ad- 
vftr+lsing  was  to  h<5  had  in  the  cars  was  not   sc  aateriiil  as  to 
thereby  Tjerrait   the  defendant,  ^rithout  plaintiff's  consent,   to   so 
materially  affect  plaintiff's  ri^ht   to  coramission  under  his 
ooBtraet*     The  evidence  gives  oueh  basis  for  the  arguiaent   thovt 
th?  new  contract  was  entered  into  for  the  purpose  of  defeating 
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plaintiff's  right  to  oonunlssions.     Vithout   attesipting  to  rsfer  her* 
to  all  the  •Yideno*  totaohing  thia  question,  we  are  of  opinion  that 
the  trial  court  did  not  err  In  holding  that  tho  plaiintlff  iraa  en- 
titled  te   coanalBsiens  on  the  contraot  of  Septemher  9,   1914,   during 
the  whole  period  of  time  that  Bunte  Bros,   was  giyoxi  ad'^'ortlslng 
space  in  636  ears,   a  period  of  sixty  nonihs,  during;  which  tlae  the 
eridenoe  shows  it  actually  used  and  occupied  such  space  at  the 
rate  fixed  in  the  contract. 

It  is  contended  for  the  defendant  that   It  was  per- 
■itted  under  its  oontraet  with  plaintiff  to  deduct  from  co^innlssions 
due  plaintiff  the  sura  of  |50  a  week,  wliloh  had  heen  advanced  to 
plaintiff  during  the  tlae  he  was  employed  by  defendant.     Plaintiff *t 
emplosmient  with  delendant  terudnated  about   Septemhex*  1,  19X6. 
There  is  evidence  frots  which  It  aa>  be  said  that  the  defendant 
notified  plaintiff  en  August  15,   1916,   that  his  employtnent  with 
defendant  would  cease  on  September  Ist.     Testir^oony  and  doeuinentary 
evidence  Introduced  on  behalf  of  the  defendant  tends  to  prove  that 
the  weekly  allowance  of  ^50  made  to  plaintiff  was  to  be  char{;ei 
against  his  oooount  for  eomnissions  due  hljti.     'Slue  plaintiff  !3ade 
no  attempt  on  his  direot  examination  to  assert  that  tlie  $50  a 
week  was  to  be  allowed  hi:a  In  a<,idition  to  his  coiiunissions.     He  first 
made  this  assertion  when  testifying  in  rebuttal  of  testimony  in- 
troduced by  defendant.     Mr.  Bour,  president  of  defendant,   at  the 
tiae  of  plaintiff  ♦«   oiaploymsnt,   testified   that  plaintiff  was  to 
be  allowed  a  drawing  account  of  1 90  a  week  against  his  cor-siissions; 
that   "that  is  the  general  arrangemeat  Kade  with  a  solicitor,   -aid 
has  been  during  my  care<ir  in  the  advertising  buelness.*     It  is  ar- 
gued that  the  coni^lssions  to  be  paid  plaintiff  were  to  be  eompensa- 
ti&n  not   only  for  seourinr  contracts  vith  advertisers,  but  that  he 
had  udditlonal  dutlee  to  perfom  in  connection  with  his  eErployment; 
that  in  addition  thereto  he  was  to  prepare   n  copy,    to   see  tViat   the 
accounts  were  eolleoted  on  contracts  whlol    he  secured,   anl  that  he 
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was  to  aid  advertiser*  in  other  ways.     On  this  question  we  think 
there  was  suffioient  tTldsncs  introduced  to  wammt   a  finding  that 
such  aerviees  wers  not   required  of  plaintiff  \mder  his   contract. 
This  argtment   Is  made  in  support  of  the  contention  that  plaintiff 
was  not   entitled  to  commissions  on  the  Bimte  Bros,   contraot  on  sums 
paid  thereon  by  defendant  after  plaintiff  had  left   the   employ  of 
defendant.     Under  the  first  arrangement  with  the  defendant  plain* 
tiff  vas  to  receive     a  ootiaiBission  of  10  per  cent  and  a  drawing  ao- 
oount  of  $50  a  week,  which  defendant's  evidence  shows  was  to  be 
charged  against  commlssionB.     Plaintiff  had  overdrawn  his  account 
with  defendant  during  the  first  sonths  of  his  employment,   and  in 
September,   1912,  hla  comiaisalon  was  raised  to   15  per  cent,   as 
testified   to  by  Mr,  Bour,    so  that  plaintiff  alght  reduce  his 
drafts.     The  evidence   shows  that  on  several  occasions  during  the 
course  of  his  employment  plaintiff  was  given  statements  of  his  ae* 
count    showing  these  overdrafts  and  there  is  no  evidence   In  the 
reeord  that  during  all  this  tlae  he  made  any  claim  at   all  that 
the  1 50  a  week  which  had  been  paid  him  should  net  have  been  charged 
to  his  commisBions  account.   Without  attempting  to  indicate  all  the 
evidence  In  the  record  en  this  latter  question.  It  is  our  opinion 
that  the  preponderance  of  the  evidence  thejreon  manifestly  supports 
the  contention  of  defendazit.      In  a  letter  dated  July  31,   1916, 

about   thirty  days  before  plaintiff   left   the   employ  of  defendant, 

him 
plaintiff  wrote  that   in  a  statement  fumished^by  defendant  an  over- 
draft  appeared  that  was  not   justifiable;    that  defendant  had  failed 
to  give  hla  credit  en  owrtaln  accounts  that  plaintiff  had  worlced 
ea  for  some  time.     In  this  letter  plaintiff  calls  attention 
specifically  to  the  accounts  referred  to.     Ko  mention  is  made  of 
his  present   claim  thj;:.!  the  $90  a  week  allowance  during  a  long  period 
of  time  was  improperly  charged   against  commieslons  duo  him. 
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¥•  think  the  oourt   •w&  in  holding  that  th«  ^50  weekly 
payments  were  net   chargeable  againtt  oommiBsions  due  plaintif i .      Th« 
Statute  of  VvtMdn  i«  not  ar)  )lical>le  to  the  facte  of  the  oaee.     The 
eontraot  of  Bunte  3roo.   auld  the  defendant  was  in  -wrriting.     Plaintiff 
wa«  ttoployed  hy  defendant  under  an  oral  agreement  whloh  proTided 
for  the  perforaance  of   eervicee  "by  plaintiff  for  an  Indefinite 
period.   The  eridenoe  shows  that  ivlaintiff  was  not  eiaployed  by  de- 
fendant for  a  definite  period  of  siore  than  one  year,   and  his  sub- 
■tantirt  right  to  oorauissiona  due  hiia,  while  measured  by  oollec- 
tions  rrtade  by  defendant  under  its  written  contract  with  Bunte  Bros,, 
was  founded  on  hie  oral  agreeirsnt  with  defendant* 

The  Judgment   of  the  trial  court   in  faror  of  the  plain- 
tiff was  for  the  suit  of  >$ 5272. 80.     We  think  the  evldenoe  shows 
that  plaintiff  had  o-verdrawn  his  acocunt  ^^ith  the  defendant  aside 
froBi  the  amount  due  plaintiff  under  the  Btinte  Sros.   contract  in 
the  sum  of  |24Si«77;   deducting  this  latter  stun  from  the  aaiount   of 
the  judgment   leares  the  sujb  of  .$2918.03  legally  due  plaintiff. 

The  judgment  of  the  trial  court   is  rerersed  and  judg- 
ment in  fa^or  of  plaintiff  entered   in  this  oourt  for  the  sura  of 

lsoia.03. 

KBVBRSE3)  AlTO   JUKC-lllSf  E8RE   IS  ?A70R  01 
PLAIKTII??  FOR  THIS  SUM  OF  1 29 IS. 03. 

MoSurely,  P.    J,,    and  ifatchett,   J.,    concur. 
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AfVSAL  FROM  MUVICIPAL  OOURT 
OJr  CHICAfiC. 
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HR.    JU3TI0E  DSVBR  DiSLITBRBD   THE  OPIiilOU  OS"  1HE  COURT. 

Plaintiff  'brouglit   9ult   in  the  fiunieipal  court  of 
Ghieago   in  an  aetlon  to   rsoover   oommissicaa  vhloh,   in  a  statement 
of  claiis,  he  alleges  were  due  him  fTom  defendant  on  an  oral  con- 
traet,   under  the  tense  of  whioli  plaintiff  «as  employed  by  defend- 
ant upon  a  commission  basis  ef  5  per  cent,    to  soil c it  erdera  for 
naterlal  pro  'uced  by  defendant. 

Judgment  was  entered  in  favor  of  the  plaintiff  on  a 
▼erdiot  ef  a  jury  for  the  sua  of  |600^  which  the  defendant  seeks 
to  reverse  by  hie  appeal  to  this  court.      It  is  said  that  the 
verdict   of   the  Jury  vas  against   the  weight   of  the  evidenoe.      It 
seeas  to  have  been  oonoeded  on  the  trial  that  defendant  had  en- 
ployed  plaintiff  under  the  contract  froia  June,    1910,    to   January  6, 
1920,  upon  whi«ai  later  date  plaintiff  was  discharged  ^y  defendant; 
that  at  this  time  plaintiff  receive*  ^2,40,   a  balance  due  hl«  for 
eoBoalsKlons  upon  orders  obtained  by  hin  aad  whloh  had  been  paid 
for  by  purchasers.     The  dispute  between  the  parties  is  as  ts 
whether  defendant  is  liable  to  pay  plaintiff  e(»snissions  on  orders 
taken  before  the  tenainatlon  of   the  contract   and  vhioh  had  not 
been  fully  executed  by  delivery  before  that  date.     On  this  ques- 
tion there  is  a  direet  contradiction  in  the  evidence. 

Plaintiff  testified  that  at  the  time  he  severed  his 
eonnectieas  idth  defendant  there  was  due  hia  a  ooffialssion  ef  5  per 
cent,  upon  orders  aaevmting  in  the  maspfgt^t*  to  f 23,209.38. 
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From  our  ezaminatiou  of  the  erldenaf/lt   appears  in 
th«  r««ord  w*  arc  imable  to  hold  that  the  -rerdlot  of  tha  jury  la 
a|i;alnst  the  weight  of  the  arldenca.     The  Jury  «a»  fit  to  award 
plaintiff  the  sum  of  lAOO,   and  if  Me  teatimony  le  true,  h«  la 
elaarly  entitled  to  reoaire  this  sun  from  dvfeiudant* 

There  la  no  nerit  In  the  point  made  that  the  court 
erred  in  giving  an  oral  instruct  ion  to  the  jury  touol  ing  the  question 
of  the  preponderanoe  of  the  eridenoe.     Defendant  did  not  ohj<iet  at 
the  trial  to  the  giTing  of  this  instruotion.     ya^eet  t.  Aaericaft 
IBXeotrieal  3upT)3,y  Cfi...   171  111.   App.    512. 

The  judbsent  of  the  JKunieipal  court  is  affixsied. 

Medurely,  ?.    J.,   and  Matchett, J. »   concur. 
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MR.    JUSTIGS  SESTiSR  I3BUVSRS.D  THS  OPIlilOJi  OV  TKK  COURT. 

Plaintiffs  brought   suit   in  th«  Municipal  coui-t  of 
Chicago  In  an  aetlon  of  foroll^le  entry  and  detaln«r  to  ohtain 
yoss«0Bion  of  a  sooond  floor  flat    in  th«  building  Imown  as  -bto. 
3622  Lexington  avenua,   Chicago.     A  Jud^psient  was  entered  in  faTor 
of  the  plaintiffs  for  poasessien  of  the  pntenises,  which  the  de- 
feadaat  aseks  to  rererse  by  appeal  to  this  court. 

It  ie  agreed  that  defendant  was  ooeupying  the  presii* 
ses  as  a  tenant  froaei  aonth  to  aonth.     For  defendant   it  it  urgeA 
that  plaintiffs  had  sexnred  her  urith  a  thirty  days  notioe  of  their 
eleetion  to  terminate  the  tenancy  and  that  this  notiee  expired 
April  30^  1921;    that  a  statute  in  relation  to  landlord  and  tenant 
in  fore*  ^uly  1,  1879,  had  been  amended  by  an  a«t  wpproTSd  i\pril 
29,  1921;   that  under  the  amendment  plaintiffs  were  required  to 
give  a  sixty  days  notioe  in  writing  of  their  eleetion  to  terminate 
the  teaanoy. 

It  is  asserted  that  the  notiee  serred  upon  the  defend- 
ant  was  a  thirty  days  notiee;   that  it  expired  April  30,   1921,   one 
Aay  after  the  aoendmesit  was   la  foree,and  that  henoe  the  thirty 
#ays  notioa  waui,  under  the  antendment,    ineffeotire  to  texrsinate 
the  tenancy.     This  contention  is  not  well  grounded.      If  for  no 
other  reason,   the  Jud^ent  nust  be  affinaed  beoaase  the  notiee  in 
question  does  net  appear  in  the  abstract  of  record  filed  in  the 
eause.     One  of  the  plaintiffs  testified  that   she  eerred  a  notice 
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on  dafendant  on  Haroh  29th:   this  notloe  dooo  not  appoar  othtrwiaa 
in  tha  ahatraot,  "but  avan  If  It  wara  ahovn  therein,    it  ia  our 
opinion  that  if  a  thirty  daya  notiae  had  baan  duly  aarrad  on  Uaroh 
29 th,   tha  notioa  would  hara  baan  aufflciant  under  tha  lair. 

It  la  trv;e«   &&  aaid,   that  thera  ean  ba  no  vaatad 
right  in  a  particular  remady,  or  any  apaclal  moda  of  adminlBtering 
a  ramady.     Wppd^.  v.  ^^i9X^   ^^  ^^^«  ^^7.       At  tha  tlma  plaint  if  fa 
aarrad  tha  notioa  in  queatlon  it  waa  auffioiant  undar  tha  low  to 
taminate  tha  tananoy*     Tha  servlee  of  tha  notioa,  irhAoh  waa  la* 
gaily  auffiol«Bt  at  the  time  it  vas  aerrad  upon  defendant,  put  an 
eaA  to  tha  taneuioy  aa  of  April  30,  1921.     Tha  pasisaee  of  tha  lam 
•n  April  29,  1921,  eould  not  deprira  plaintiff  a  of  their  propairty 
rights  in  tha  premlaaa  for  another  eixty  daya.     Bo   such  intention 
appeara   in  tha   language  of  the  a£aandi»ent  to  tha  etai  uta  and  nothing 
therein  indicatea  a  purpose  on  the  part  of  tha  leglalatura  to  give 
the  aioendment   a  retrospective  affect. 

The  judgment  of  tha  Munieipal  cpurt  ia  affirmed. 

laSurely,  P.   J.,   and  Matchett,   J.,  conour. 
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!rhi.*  Ib  an  appeal  frtm  a  judgnimt  of  tho  Ctreult 
court  of  Cook  Covmty  ontored  theroln  upon  a  directed  verdlet 
in  favor  of  the  defendant,  Boincr  Coal  Coapany. 

Th«  matorlal  facta  of  the  oaaa  are  aa  followa: 
Ootol^er  25,  1913,   defendaxit  executed  a  prottlasoxy  not*  payable 
to  Taylor  Coal  Conipany  for  |3,SO0  dufi  eix  m»ntha  after  date. 
Thereafter  Taylor  Coal  Coop^my  dleeoucted  the  note  at  plaintiff's 
'hmk  and  reoelTOd  credit  for  the  araount  paid  In  it  a  aoectmi  with 
plaintiff.      April  2.3,   1919,   Taylor  Coal  Company  exeoiited  and  de- 
li-vered  to  Reiner  Coal  Compnny  a  ganeral  releaa«,  exoeptinc 
therefron  three  notes  not  involred  in  the  present  ease.     April 
8tl,   1919,   the  note  in  suit  leaaane  due  and  was  sarked  ^pald" 
va  the  hooka  of  the  plaintiff  bank.     Plaintiff  aaaertB  that  en 
the  saa«  day  a  red  line  was  dracm  thr  ugh  this  credit   itest  asd 
it  was  agreed  on  the  trial  that  the  practice  prevailed  in  the 
"bttsk  of  entering  a  pa^ysseut  it«i  on  the  morning  when  a  discfjunted 
aote  beewERQ  due,   ?md  then  in  the  OYeniag  of  the  sane  day,   if  it 
«&»  fo\md  ^hat  as  a  aatter  of  faet  the  note  wae  not  paid,  to 
erase  the  credit  item  hy  an  interlineation.     Teatiaony  introduoeil 
for  the  defendant  was  to  the  effest  that  the  red  line  did  not  ap* 
pear  on  the  hook  oa  May  2,   1919.      April  216,    1Q19,    the  day  after  feL 
the  note  beoasie  due,  Taylor  Coal  Cosiptiny  drew  its  chock  payable 
to   the  order  of   plaintiff  and  draws  on  plaintiff  bank  fsr  the 
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•f  |3«40St  b«lng  the  anottnt  of  the  prinolpal  and  Intarst  dit«  0a 

tha  Q«t«.     Tti«  oli««lt.  WAS  o«rtlfled  hj  plaintiff  iind  w»«  deliT«r«4 

liy  Taylor  Ce»l  Coaq^any  to  plaintiff  to  bo  hold  by  tho  l«ttor,   mm 

it  Insists,   as  ooourlty  or  Indoianity  in  tho  oToat  plaintiff  fall- 

•d  to  roooTor  a  Judi:^ent  against  dofondant  in  tho  prooent  aui- 

tien*     ^Tidoaoo  introAucod  on  bohalf  of  defondant  tonds  to  shov 

that  on  April  85,  1919,   a  uotioo  of  protost  of  tho  noto  trao  oont 

to  defendant  ana   that  on  the  next  day  its  preoidont  eallod  at 

tho  hank  and  informod  plaintiff**  noto  tollor  that  arranijonionto 

had  hfron  wado  by  .iof«ndani  for  payaont  of  the  noto  by  Taylor 

Coal  Coaqiany;    that  Doerlng,  plaintiff's  note  t oiler, infomoA 

dofondant*s  prosidont  that   tho  noto  had  boon  taken  ears  of;   that 

ho,d«f«ndant *s  preoidont,  had  oxhibitod  tho     reloaoe  above  ro> 

forrod  to  to  oao  Qilkes,   assistant  oashior  of  tho  bonk;    that 

Xay  2,   1919,   dftfond^it*o  prosi.-'ont  and  its  attomoy  vont  to  tkto 

bonk  MTicl  talkod  with  Mr.  Boerlng,   dofoixdant 's  noto  tollor,   and 

that  the  latter  said  that  the  noto  in  question  had  boon  paid. 

It  io  contended  that  the  court  orrod  in  oxoludiag 

OYldenco  offered  by  the  plaintiff,  Mr.  Silkos,   plaintiff ♦» 

assistant  oasMor,  was  eall«d   aa  a  vitnose  on  behalf  of  defendant. 

Bo  teat  if  led  that  tho  oheoit:  of  tho  Taylor  Coal  Uooifpany  was  ro- 

oolTOd  by  tho  bank  and  that  tho  word  "aeooptod"  which  a^svoarod  tm 

ito  fast  amant  that  tho  amouBt  of  tho  ohook  waa  doduetod  fron 

tho  Taller  Coal  Conpany*s  aooount  therein  and  olaood  In  a  eor* 

tiflo^  ohook  aooount   "to  moot  this  check  when  it   ooaos   in," 

Tho  ohflsek  was  tntrodw«od  in  <!vldenco.     On  eroos^joxaalnatloa 

this  wltnosB  t«stlflod  as  followo; 

"I   reooiTOd   that  eheok  from  the  T&ylor  Uoal  Uotapany  on 
April  36,   1919.     At   tho  tino  vo  reoelYOd   it    th(>ro  was  a 
ooKToroation  as  to  the  purpooo  for  w^oh  it  vas  to  bo 
«9«d*     The  oofiTorsation  was  between  i^r*   Ohopt)  ^rd,   soorotary 
of  tho  Taylor  Goal  Company,  Mr.  is^aldook,  vice  prosidont  of 
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th«  bnnk,    and  aiyaeXf  •      I  was  also  uonuu«ot«d  wltto  the  lituak  u% 
thmt  tla«.     The  tub9taA0«  of  It  vaa  that   It  watt  to  b«  ta«ld 
as  inAttinnitjr  peudiog  the  otttoorao  of  this   suit*** 

On  motion  of  defendant's  e 'Uiivel  this  evldaneo  #a« 

•triekon  out  and  the  court  jrefua«4  to  pOYatlt  any  evidonoo  of 

eoRTor  tat  ions  had  l»4»tirt«n  x^praaantatlves  of  tho  Taylor  Coal 

CoMpaay  and  the  b^ink  ooourring  at  th«  tlse  the  chocx  iraa  dellveraA 

to  plaintiff.     Tho  point  was  not  Moda,  a«  wa  r«ad  th«i!  abstract  of 

rMord,  that  thl»  (nridonoe  i?as  not  propor  to  oXiolt  on  orose* 

•auusinatlos.     It  waa  insisted  that  the  orldenoa  wsmi  ioiaattrial. 

Later  in  oross-oxamlnation  tho  wituass  atatad! 

"The  sulci  stance  of  ths;  qanreraatioii  was  that  we  vera  to  collect 
the  aamunt  of  this  note  out  of  the  Keiner  Coal  Company,   and  tba 
eheok  waa  givan  to  ua  as  an  lnde!mity«   ^.i&d  the  eheak  has  haea 
held  aa  aueh  ever  ainoe«* 

This  eridenca  alao  wma  stricken  out  on  aotion. 
While  the  witneas  waa  on  the  stMid  counsel  for  plaintiff  offered 
to  proTC  hy  the  wltaaaa  that  "at  a  oosTeraation  had  before  the 
eheek  in  t^estioa  here  waa  glTen,   af t  r  the  note  hecame  due.  It 
waa  agreed  between  the  Taylor  Coal  CoBQ>any  and  the  ContiaeBtal 
and  Commercial  fiatloaal  BanJc,   the  plaintiff,  that  the  Taylor 
Oaal  Company  aheuld  gire  to  the  hank  a  certified  check  as  and  t9tr 
indomlty,   and  that  the  bank  waa  ther.  to  proeeed  against  the 
Reiner  Ceal  Coarpeuj}   that  the  purpose  of  the  check  was  that  if 
the  bfink  did  not   auooe<id  ag^nst  the  Reiner  Caal  CoBtpany  they 
might  hare  this  indemnity  for  the  liability  of  the  Taylor  Ceal 
Oraipany  on  p^er  by  reason  of  its  endorseraent,"     Objeotien  was 
atado  and  sustained  to  this  offer  of  proof  also*     Later  in  the 
hearing,   as  shown  by  sereral  paj^es  of  the  abstract  of  record, 
th«  trial  Judge  &ni  counsel  for  both  partiet,  for  the  purpose  of 
facilitating  the  trial,   entered  into  a  soaeirtiat  extended  dis- 
cussion as  to  what  tridence  should  or  should  not  be  adadtted  en 
the  trial.     During  the  oourae  of  this  cclle^uy  it  waa  agreed 
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by  Ixvth  eld9«  "thAt  Inantdlately  aftur  thm  naking  •/  th*  note  In 
question  and  at  tha  tin*  i*h«n  th«  sana  btaaaaa  due,  tha  plaintiff 
in  thia  oaaa  b«a«ai«  and  van  a  holdvr  in  due  courae,  before  na» 
tuirlty  &nd  for  a  reaeonable  value,   of  the  note  In  <|uestlon, 
vlthottt  any  Icnovledge  of  defense  on  the  part  of  the  maker." 

It  was  further  admitted  on  the  trial  by  defendant 'e 
oouneel  that  plulntiff  h^ul  no  knowledge  whataoerer  of  the  releaeo 
vhieh  waa  glYen  to  defendant  by  Taylor  Coal  Compi>iiy  until  after 
the  maturity  of  the  note,  when  it  wae  firet  brought  tc  ite  at- 
tention. 

The  eourt  permitted  the  defendant  to  ehow  that  the 
certified   check  was  deliyered  to  plaintiff  April  26,   1919.     The 
n»f  ^9<m9  due  April  as,  1919.     liiTilenee  introduced  on  behalf  of 
plaintiff  tende  to  show  that  the  red  line  vat  drann  upon  the  word 
"paid"  on  the  evening  of  the  day  that  the  note  beoatto  due* 

It  ie  aaid  that  the  oourt  erred  in  admitting  the 
release  exeeuted  by  Taylor  Coal  Ccumpany  to  defendant.      It  ia 
oharg0d  in  defendant 'a  plea  that  Taylor  Coal  Coapaay  liad  aetually 
paid  the  note  In  queaticn  turn   'hat  the  auit  brought   ac^Unat  de- 
fendant vaa  the  result  of  oollualoA  between  that  ooag^any  tnA 
plaintiff.     It  is  Qoneeded  that  at  the  tioe  the  note  beoexse  due 
plaintiff  had  no  knowledge  whataoever  of  the  exeoutlon  and  de- 
lirery  of  the  release  to  defendant.     In  the  abaenoe  of  eridenoo 
tending  to  eet^bliah  the  colluaioB,   as  allegod,   the  releaoe 
voald  net  be  ^ilsiissible  in  evidenoe.     The  defendant  waa  primarily 
liable  on  the  note  aa  aaker.     Th«»  pl^iintiff'a  intereat  aa  a  bapf 
i'.i^  holder  of  the  note  for  Yalue  before  Maturity  could  not  be 
effected  by  the  release  exeouted  by  the  endoraer  of  the  not a. 
The  release  Yraa  adasiseible  in  ewidenee  only  on  the  theory  that 
the  note  in  qneetion  had  been  paid  by  Taylor  Coal  Co;apany  nnd 
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thakt  %hti  rttl«Mit  oeafltltiitvd  a  part  of  ths  transaetloa  or  tr«n«- 
a«tioBiSi  vMcb  ftTld«ao<»d  th«  oollusion  oharg«d  in  the  ploa,     Tho 
oaly  ATldftnoa  iutroduaed  cw  t)i«  trial  in  support  of  tho  ploa  was 
•ertala  adisiasione  ftali  to  have  Iseon  nado  'by  represent utlveB  of 
plaintiff  aftor  tha  njot«  'boeaae  duo  sd^d  dcHsand  for  i^ayaoBt  k«d 
boen  aado  upon  def  tmdaxit.     'x'Ma  OYldenoo  vao  not   oufficlont  to 
autboriso  tho  adaiiesion  of  th&  reloaoe.     ^j|     v.  adyardit   *^  ^  * 
F.    «0S,   13  Bog.   C.   L,    757;   3  A«.    &  Snis,  :iiney,   of  Pi.   &  Pr,   04tj 
B  Corp.   .T.  9&0i  Qjn,^,f^i%q][i  ▼.  J%X\^^A  Sl  ^2M  iLaS&t  «i  ^1^-  -^P* 
2TS, 

Zt  xaay  l>e  aoae*d«d,   as  urgod  for  def«n<{ant^   that 
thoro  ar«  authoritifts  in  il^iis  State  which  hold  that  a  mere  of  for 
of  OTldonco  to  provo  a  coneluslonis  o1>jeetlonabl«.     llt^^if^  r. 
Uqr^^.   224  111,    84.      '»'«  are  »tt*t  proparetl   to   say,  hewer  ex,   ou  tho 
authoritios  oalXnd  to  our  attenvio^i,  t^t  a  wltboss  aast   in  evory 
case  1)0  placod  ut>on  the  etsuod  uad  int6rrog-:«.ted  before  evrxir  esa 
"be  predioated  cm  a  refusal  to  admit  offered  eYidonos«     The  reeord 
before  us  shews  that  plaintiff  *»  comaael  off.sred  to  proTO  hy 
three  witB^oses  that  the  Taylor  Ooal  Cofispsiiy'o  eertififed  cheok 
waff  dellTored  to  plaintiff  as  InsieaBity  or  security  to  cotox 
Taylor  Conl  Cexapeny's  liability  as  «a<terser  of  the  note.     A  eare> 
ful  e7:n)mination  of  the  soncnrhat  extended  discussion  between  ooun- 
sel  ood  the  <:«itn  as  to  what  |>roof  was  adnissibls  and  aaterial 
upon  the  issues  in  the  ease  disolosss  that  eounsel  for  both  par- 
ties >aid  the  n«urt  in  definite  tesnns  expressed  their  clear  under* 
stw4ing  of  what  eridenee  the  trial  Jud^e  beliered  was  adiaissible 
in  support  of  plaintiff's  case.     Counsel  for  defendant  shewed  a 
oan'sendable  desire  to  fasilitate  the  trial  by  ad?5'.ittin,i     material 
f 'i«ts;  and  it  is  forfeetly  clear  fros  wiiat  was  said  by  both  the 
trial  Aidge  and  eouneel  that  the  court  rsf used  to^sT'lt  the 
plaintiff  to  proTO  its  Yoreion  of  what  appears  to  hare  besn  the 
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•nly  matorlal  quotstlan  of  f  a«t   In  dispute.      It  is  tru«  that   stI* 
4l«iie«  was  tidmlttid  vrhloli  ten(l««l  t9  shov  that  Beexini;,   plaintiff *• 
aot«  t«ller,  ta^  iBudtt  a  otatc^acnt  that  tb«  «h«ttlc  vaa  jlvan  in  pay* 
a«at  of  tho  net««     ^e  Aa  sot  think,  howorer,   that  this  rvidanoe 
waa  oonolualv*  dn  the  rl^shta  of  plain  tiff  vrva  though  it  remains 
xiadlsputed  In  th«  OTidanca.     ^«  .-^e  oonTlnaad  that  tha  trial  Jud^a 
wai  of  the  opinion  that  the  .xil^ilntlff  was  aonoluaively  i>ound  tty 
the  aiSiile  faet   that  it  had  reeeived  the  certlx''ied  eheclc  frea 
the  Taylor  aoaX  Cosapaay  and  had  given  the  latter  oredit  thorefer 
in  its  dleeoujBt  ledceri   and  on  thla  point  we  thini^  the  eourt  wae 
la  error.     It  vaa  oonpetent  for  the  plaintiff  to  «ho-«r  that  the 
oheelc  «a«  glTen  hy  wi^  of  ladea^lt^  and  net  in  payaent  of  the  note* 
3^T9p9x  OTldenoe  teadeared  for  this  purpose  wae  ezaluJLed* 

Scot  ion  97  ef  Uniform  £legotiahle  InstruBerit  Aot 
(surd's  11.   i>.   1919,  p.   3029)  provides  that   "a  holder  in  due  eourss 
holds  the  isstxinaeat  i^  *  -^  free  froa  defenses  avail &L1&  to  prior 
pfiTtiee  asujag  thcmselTes."     defendant  was  pri]&arxly  liable  on  the 
note  as  maker,   and  plaintiff  was  au»t  preeluded  hy  l.^w  froa  acoept- 
l&S  seourity  tram  the  endorser  to  he  spplied  in  payiaeat  of  the 
n^te  only  in  th9  event  that  the  nolder  had  failed  to  reoover  the 
amount  duo  thereon  from  the  aialcer.     Peoolas  Jfa^tix^iiJ^X  ^ax^  ,^f 
Haokeaaaek  t.   Rice.   133  a,   Y.    BfH^,    ese.      Indeed,   as  w«  read  the 
trlsf  filed  on  hchalf  of  defendant,   it   ie  net  urg«d  that  plaintiff 
oould  sot  hy  ccnpetent  proof  ahotr  the  purpose  for  whioh  the  eheek 
was  girea.     The  ohjeetlon  urged  here  ie  that  the  proof  upon  whish 
plaintiff  relied  was  fisi  propsrly  tendered  or  euhmitted  in  th« 
iirlal  oeurt. 

The  Judgment,  of  the  Circuit  court  Ik  rovereed  and  the 
eause  is  ra^n^^ndad  for  a  new  trial. 

KSfWBOBSQ  AKD  BBOUiOra. 
Me3urely,  P.   J,,   and  iiatchett,   J.,   oonour. 
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VRaI^'CI'J  J.    CASSY  tt   al* 

On  ivpp(j:2il  of  Frano^a  J*   O^eay, 
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AJPPKA3-  J?ROM  CIRCUIT   COOHf 
OF  GOOX  COUSTY. 


t"/"*-      *    22  7  I. A.  60 0^ 


HR,    JUSTICE  C3s!Y]£H  BiiLIVlSR]^  TH3  OPXiiIQ£  0^  TEE  OdTH;. 

Yrftnclt  J.  Casey  was  nado  defondant  In  a  'bill  filed 
in  the  Circuit  eourt  of  Cooic  County  to  foreclose  a  trust  deed  dated 
Seeember  10,   1915,   executed  and  dellTered  to   seoure  a  prinolpal 
note  of  even  date  for  the  sum  of  $6,500  and  ten  interest  notes  for 
$235. 75  due  and  payable   Bemi-annually* 

the  grantors  Ir.  the  timet  deed  therein   agreed  as 

follows: 

*'l.        To  pay  said  indebtedness  and   the  interest   thereon 
as  in   said  notes  provided. 

2.  To  pay  prior  to  the  first  day  of  July  in  aaeh  year 
all  taxes   and  assessiaents  against   ssid  premises, 

3.  To  keep  all  buildings  at  any  time  on  said  premises 
Insured  a^^ainet   loss  by  fire  in  oompauies  to  be   approved  by 
the  holder  of  and   in   an  aiaount   equal  to   said   indebtedness  and 
deliver  to  the  holder  of  said  indobtednssis  such  Ir.sujMUJce  poli- 
cies  so  written  aa  to  require   all  lose  to  be   applied  in  reduc- 
tion of  the   inOcbtedness, 

The  grantors  al&o  «^aive  all  right   to  possession  of  and 
incoae  froia  said  prs:nises  pending  foreclosure  prooeedings  ;\nd 
until  the  period  of  redemption  from  any  sale  thereunder  expires, 
snd  they  agree  that   iimedisitely  upon  the  ooiiasenoemcnt  of  the 
foreclosure  suit  a  receiver  shall  be  appointed  to  take 
]pos8es8ion  or  charge  of  the  preisises,  to  oolleot   the  ltioc;ce, 
and  to  spply  the  same,   less  eacpenses,   in  satisfaction  of  the 
debt  or  of  the  defioienoy  decree  and  to  pay  any  overplus  there- 
eft  er  to  the  person  entitled  to  the  deed  on  the  eertif icate  of 
sale  or  in  reduotion  of  the  rederaption  money  if  the  prenises 
be  redeened." 

The  bill  was  filed  April  19,   19 21, at  which  time  ther« 

was  due  the  prinelpal  note  of  $8,500  and  two  interest  notes,   due 

June  10,   1930,    and  December  10,   1920,    reepeetively.      The  bill 

charged  that  the  defendants  had  defaulted  la  payment  of  taxee  and 
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««s«B3m«nta  leried  BKaintst  the  prami0«a;    thAt   tha  ipr«ml0«s  hmi. 
%«ftB  r«T>eat«dly  aoftd  for  t asset  and  that  they  wart  meager  and 
•eant   aeourity  for  the  in(^ebte«lne8e  due  coinplainant.     IThe  hiH 
prayed  for  the  appointment  of  a  receiver.     Defendants  filed  an 
anower  neither  adirdtting  nar  denying  eertadln  »ll«gationB  of  the 
lilXl  and  denying  oertain  other  i^legcttiona  therein  and  they  al> 
leged  in  the  anairer  that  the  premise  a  In  question  had  a  fair 
•aoh.  xRorkmt  Talue  of  four  timea  the  sun  alleged  to  be  due  oos)- 
plainant.     The  bill  and  answer  were  referred  to  a  B&ster  to  take 
proofs  and  report  his  oonoluaions  of  law  ^md  faiot,   and  the  chan- 
••llor  alao  referired  to  the  m&ster  a  swoxn  petition  filed  by 
oonop  lain  ant,  whloh  prayed  for  the  appointment  of  a  rooeiTor. 
This  petition  ia  In  substance  the  soae  as  the  bill  except  that 
it  contain a  a  further  allegation  that  defendants  had  failed  to 
pay  taxea  due  on  the  premisea  for  the  year  192Q.     T^e  master 
filed  a  report  in  whloh  he  found  the  mattera  in  diapute  in  favor 
•f  the  ooRplainant.     Objections  filed  to  the  repoirt  wore  per» 
mitted  to  stand  ks  exeeptions  thereto*     The  report  of  the  isaeter 
stating  the  aoooimt  between  the  parties  as  of  August  9,   1921, 
finds  that   there  was  due  ooaiplainant  as  of   that  date  a  total 
sum  of  #ia, 613,46.   An  order  was  entered  ajjpointing  a  receiTcr, 
ns  prayed  in  the  petition,   and  a  furt/^er  order  'vas  entered  deny> 
ing  a  petition  to  discharge  the  reoeiver.     Defendants  bring 
both  orders  to  this  eourt  by  appeal  for  review, 

Upon  eoasplainont's  petition  for  the  appointmflnt  of 
ft  receiver  the  naster  found  that   "a  receiver  oufeht  to  be  ap- 
pointed npon  complainant's  petition,   in  view  of  the  proviisions 
of  the  trust  deed  ♦  *  *  in  and  by  whloh  the  grantors  therein 
expreaely  waive  their  horaestead  and  all  right  to  the  possession 
of  or  any  Inooae  frora  the  premisee  pending  foreclosuro,   and 
agroe  that  ismediately  upon  the  ooaM«ne«nent  of  a  foreclosure 
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•uit  a  raeeirer  ahall  l»e  appointed ;   and  mev  to  pay  prior  to 
July  l«t   in   eaob  year  all  taxes   and  asstssnients  and  to  keep   said 
9T«BiBet   Inauxed  against  fire,!uad  in  Tiew  of  the  faot  that   the 
principal   inde)?todnee«  and  tvo  interest  ccuponn  are  past  clue  and 
totally  unpaid,   and  that  the  property  has  beeit  repeatedly  sold 
tpv  non-pajoaent  of  taxes  and   sspeoial  asseesssente^   and  that   coa-> 
plalnant  has  been  obliged  to  spend  OYer  ^2,S0o  to  pay  off  tea 
liens,    «nd  has  1»e«i  obliged  to  pay  a  fire  insurarioe  premloa  on 
said  preraises,   all  as  set  forth  above,   and  in  view  of  the  fact,  - 
and  in  the  opinion  of  the  naster  this  is  the  controlling  reason  « 
that  the  general  taxes  for  1920  and  certain  ourrent   special 
assessments  are  nov  past  due  and  totally  unpaid,   as  set  forth 
above*     This  is  a  present  direct  breach  of  the  covenants  of 
the  trust  deed,   and  tmless  a  receiver  is  appointed  the  com- 
plainant ^111  be  obliged  to  pay  these  taxes  and  special 
assessments  to  proteet  ijrs  lien,  in  addition  to  the  larg« 
eoqpend itures  made  by  it  as  above  set  forth** 

It   is  asserted  on  the  autl^ority  of  SX^nnj^  v* 
3yjL£a5»  ^59   111*  App.,   that  two  conditions  are  essential  before 
a  receiver  can  legally  be  appointed  in  a  case  euoh  as  the  one 
at  bar)     First,   that  the  debtor  is  insolvent;    wa'\,    sceond,   that 
the  propeirty  is  neager  and  seant  seourity  for  the  deht.     The 
evidence  in  the  case  uboirs  that  the  defendants  have  failed  te 
pay  taxes  and   special  a88eas;:>eixt8  for  eai's'  year  follov^lng  the 
date  ef  the  execution  of  the  truet  deed  and  notes*     The  trust 
deed  specifically  provided  that  the  owner  of  the  property  vnuXd 
surrender  possession  thereof  and  vottld  porEit  the  appolntTnent 
ef  a  receiver  therefor  upon  failure  on  their  part  to  soaply 
with  the  terms  thereof.     Ordinarily  where  the  value  of  the 
property  is  largely  in  ezsess  of  the  mortgage  lien  a  receiver 
will  not  be  appointed  to  take  possession  of  thn  rents  and 
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profits  Issuing  thsrsfroa  pending  foreclosure  proo««>dings.      It 
appears  hers  that  the  principal  nots  and  two  interest  notes 
vsrs  due  and  unpaid  and  that  the  property  at  different  tiass 
following  the  execution  of  the  trust  dof^l  hod  been  sold  to  pay 
tuxett  and  special  asstssTsents  due  for  the  years   cubsc^qncnt  to 
the  year  19 1&. 

7he  property  In  question  eonsists  <*f  a  1st  of  land 
with  a  residence  thereon  occupied  hy  defendants   as  their  home* 
stead.     Ko  income  is  derived  froia  aiiy  part  cf  the  rjreirlpeB. 
The  fflaeter  found  and  the  evidence   Buffidently  «how«   that  the 
property  was  worth  at  least  douhle  the  aa»unt  found  due  ths 
coaplainant.      Coaaplainant  had  purol-tsiaed  prior  to  the  filing  of 
the  hill  a  nunihesT  of  tax  scrtif  icates,   sosts  at  least  of  which 
ecastituted  sppMrsat  lleas  against  ths  premises.     All  of  thess 
aad  other  eoqpenditur**  were  properly  Included  in  a  final  decree 
la  favor  of  the  coB3»lainant •     The  iBaet«tr  gawe  as  a  oontrolliag 
reason  for  hie  recommendation  that  defendants  had  failed  to 
pay  the  general  tajces  duo  on  the  property  for  the  year  1920, 
and  certain  current   speeial  asseasments,    anl  he  concluded   that 
the  failure  to  pay  these  asaessisonte  stnd  tfixen  was  a  nrntsf^nt 
direct  hrraeh  of  ths  covenants  sf  th^  trjifft  deed. 

In  the  ease  of  Bag^a^  v.  Jlltncie  Trust  &   Savings 

Sanl:.  199  111,   76,   the  '?ttpr<me  Court  said: 

•It   Is  BOt  jae;^nt,hovever,   to  "be   anld  n  afwrt.   of  equity 
will  appoint  a  receiver  slmoly  bec^xuse  eueh  appointment  is 
ntipuluted   for  in  the  siorti^ago.     The   court   ts  not  betmd  to 
enforce  such  a  provlaion  ^her©  it   in  not  neeeiteary  to   en- 
fores  the  lian  on  the  ravtn  p.nd  nrofitp  for  tv*  ^'iyrfisnt  of 
the  jiaortfjaae  debt.     But  It  has  been  held   that   «uch  -m  4£res* 
aent  in  the  raortgus:©  is   entitled   to  wcir-ht    In  (»«»ter?nirlne 
whether  the  power  of  the  court  to  a  ■ike  the  appointment 
sliould  he  sxerolaed  or  not." 

In  the  e»se  of  «tephengQf>  y.   Porter.   Wl  111,  Xpp, 

SOS,    It  was  held  that   aii  order  appointing  a  reoeivjr  would  he 

rev«rsed  whero  It   appeared  fror4  the  evidence  that   the  pmt»erty 
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vas  verth  aort  thttn  the  suaount  of  the  ind«btftdn«8s.      In  th* 
presibt  aa««  the  property  ie  worth  at  Ifta'iit  douhls  the  msivaxt 
found  to  be  due  eoiapl&lnant ,   and  in  rimr  of  thi«  faet  ve  ar« 
unable  to  di»oov«r  T»hat  purposes  wouM  "ba  sirred  hy  th«»  sp- 
polntz-nent  of  a  reeeiver  thc^refor.     Ke  Inoone  wae  derived  hy 
defendants  from  the  preraises,   and  at  leaet  at  the  tine  of  his 
appointment  and  up  to  the  tiae  when  an  qtA&t  was  entered  In 
the  cause  requiring  defendant  l'r<uicl  ^  J*   Casey  to  p<%y  rent  for 
the  preroises,   the  reoeiver  isrould  of  course  be  unible  to  oolleei 
aa  ineome  therefrea*     Xscoept  as  to  the  general  taxes  fer  the 
year  1920  and  ourreet  apeclsd  asseesaents,   tho  ooioplainant  had 
of  its  own  lootlon  protected  the  lien  of  the  trust  leed  by  pur^ 
chasing  certain  outstanding  ta?:  eertif  ioates  gainst  the  preTil. 
ses*     At  the  tiae  the  reeelTer  was  ^.ppointed  no  ieflcleney  de* 
area  had  beer^  entered  in  the  eause.      It   ie  our  opinion,   tj^ere* 
fere,   that  the  eeurt  erred  In  appointing  a  receiver  for  the 
premises.     Sueh  appointnent  eould  net,   in  view  of  the  evidence, 
surre  to  protest  the  interests  of  suay  ef  the  ^^arties  to  the 
litigation*     The  ces^lainant,  by  reason  of  the  large  ralue  of 
the  property,   appear e  to  hr^T©  been  larell  protected  frota  less* 

It  is  our  further  opinion  that   the  eourt  mrrnd  in 
refuaing  to  discliargo  the  roeelver  on  petition  of  i^ai^cis  ^. 
Casey,   defendant,  not   spscially  ^  cause,   us  urged  by  defendant, 
that  he  had  tendered  payment  ef  the  IQSK)  taxes  due,  nor  b  >oauss 
he  had  a  aubstantial  jioney  offer  for  the  purchase  of  a  part 
of  the  premiees*     It  was  error  in  the  first  instance  to  appoint 
the  reeeiver  uj&d,   Aa  a  c<(>n8equcnce,  we  think  the  court  erred  in 
refusing  to  disehargt  the  reeeiver  wh«&  application  was  aade 
therefor.       It  follows  from  what  has  been  said  that   a  subse- 
quent  order  requiring  defendant  Pranois  J.  Caeey  to  pay  r«eit 
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Th*  order  of  the  Circuit  court  appointing  th«  receivor^ 
and  the  order  denying  the  defendant *s  petition  to  renoTe  the  receiver 
are  reverted • 

ICeSurely,  ?.   J*,   and  ^tohett,  J.,   oonoar. 
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jRAJNCia  y,  CAasrUt  ai. 

Oa  Appeal  of  l^rvUiin  J.  #a«*y, 
\  Appelant. 
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mi.   Jt}3TiaK  SSTSR  SSLIYSltKB  TH3  OPUIIOfi  Of  THZ  CcnJirr. 

This  is  AQ  &pp«al  l>y  7r«nols  J.   Casty,   defendant, 
frm  a  d««re«  entered  In  the  Circuit  court  9t  Ceoir  Covwtjr  in 
fikrer  of  the  eoraplainaat,  iheridLaQ  Trust  &  aavings  Bank,   & 
eorpor&tien,   in  prooeedi&fie  to  foreeloee  $l  trust  deed  coKTeying 
eertain  prttnises  o^med  lay  miipeXla&t  and  his  vdLf«, 

MatsjriaX  facts  in  the  ease  are  stated  in  an  epinion 
in  oa««  fie*   37284,  filed  he7««ith,   and  the  f^«ts  <tad  conclusions 
ef  the  court  as  therein  stated  may  ^e  taken  as  incorporated  in 
this  opinion. 

It  is  said  l3y  defendant  that  certain  tax  oertifioatet 
p«ir«haoed  by  oomplainj^t  did  net  constitute  valid  liens  figainst 
the  prsBiises.  7hese  oertlfioates  were  issued  in  the  first  instano* 
to  one  B,  A«  Deans.     The  holder  of  the  trust  deed  <md  notes  had 
the  right  luder  the  trust  deed  to  purehaee  saty  tax  eertifieatei 
•r  tax  titles  which  did  er  odght  affect   title  to  the  preaises.and 
such  holder  had  the  further  right  to  pay  any  tax  of  record  which 
night  cr«at«  an  apparent  lien  against  theai.     Where  real  estate  has 
lieen  sold  for  taxes  and  a  dsed  issued, the  purchaser  thereof  lu^  ao- 
quire  a  title  superior  to  that  of  the  holder  of  the   truet  deed  and 
notes.      W9,^|y^,jt  t.  JPrsnken.    300  111.   418. 

It  is  urged  in  the  brief  filed  for  appellant  that 
ceaplainant  had  purchased  a  lot  of  old,  -void  and  worthless  oer* 
tifioates  that   could  net  be  considered  valid  licaas  against  the 
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property;   thftt  eoaie  of  th«  o«rilfiaat«B  ir«r«  OT«r  tbr««  years  elA 
irh«n  purohased.      In  «ux>port  of  thoao  st»t«»«its  vo  ar«  rof«rr*d 
to  ooTorsl  pftgoa  of  tho  Abstract  of  reoord  and  to  aa  Initpootioft 
of  tho  orlglrAaX  osdiiblto  ad^ttod  in  OYldonce*     litothing  In  tho 
arguMont  of  eounsol  tends, la  our  opinion,  to  dlsoXoso  any  reason 
vhy  these  tax  esrtlfloatos,  >!irhioh  wore  at  I  rast  apparent  Ileno 
asainst  the  property,   should  he  held  to  he  void.     Clearly^  at 
least  as  to  eert^ln  of  th«s,   they  ooastltuted  apparent  liens 
against  the  property.     The  oontplaiaant  was  charged  T?ith  knevl* 
•dge  that  an  outetandlng  tax  oertlfioate  or  tax  deed  night  imper- 
sede  the  lien  conferred  upon  tho  holder  of  the  truet  deed.     Under 
the  oireyaiatanoes,   oomplainant  vas  Juntlfied  In  purohaoing  the 
oertl float es  ^^ad  in  eoncludln{?,  that  they  were  at  the  tine  of 
their  purohaso  apparent  liens  against   the  pro'^lses.     defendant 
will  not  he  heard  to  eonplaia  of  the  fast   thAt  no  assignments 
appear  ^th  or  apoa  the  oertifioates  of  sale  or  reoelptod  tax 
'hills.      It  appears  without  questioB  that,   for  wtiaterer  reason, 
defendant »ade  little  or  no  effort  to  protect  the  property  froa 
thoso  tax  liens  for  seTona  years  follewlag  the  execution  of  the 
trust  deed.     Under  the  olreuraDtanoes  showxi  by  the  erldenoe  oo£i« 
plaiaant*s  possession  of  the  oertifioates  and  reeelpts  was  suf* 
fioieat*     It  is  our  opinion  that  no  error  was  oonAltted  in  en- 
tering the  deeree,   wsd  it  Is  therefore  affimed, 

Xoflurtly,  P.   J.   and  Matehett,   J.,  oonour. 
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MK.    JUSriUli  DfiVMl  J>h:LIV^Iii£D  IVa  Ok'IktXOii  OP  rm   COURT. 

A  judgesnt  waui  «nt«r«d  in  the  Municipal  court  of 
Chicago  In  f»Tor  of  th«  defendauts  iJ^  an  action  'be^.un  h/  the 
plaintiff  to  reco-vor  tho  aura  of  $600,  -rhieh  aiwi,  ple-intiff 
alleged  In  a  statenient  of  claim,  vaa  delirered  to  defer ;*&nt« 
at  innkeepers  on  August  14,    1920.      It  vas  also   alleged  in  %hm 
statement   that  defendants  had  failed  and   refused  on  de'nand  to 
return  the  ^600  deposited  with  th«B.      In  "wn  affidavit  cf 
aerlts   the  defendants  denlAd  that  plaintiff  hid  deposited  with 
them  the  ^6iJ^  or  any  suns  of  tnoney.      'i'be  c»%se  wr»  tried  "by  the 
eottrt  without  a  |ury  and  Judfi^ent  was  entered  in  favor  of  de- 
fendants.    Plaintiff  appeals. 

Plaintiff's  evidence  tends  to   show  that  on  August 
14,   1920,  he  was  a  guest   at  the  Morrison  Hotel   in  Chlcaf^o   and 
on  that  date  deposited  with  defendants*   oashier  the   sun  of 
1600;    that   defendants*   cashier  plaoed  the  money  in  au   envelope, 
had  plaintiff   Bim  his  naae  thereon  and  then  dellvorcd  a  stuh 
tora  froBi  the  envelope  to  plaintiff,  which  etuh,   plcintiff  tes- 
tified, was  to  be   signed  by  him  and  presented  to  the  cashier 
when  plaintiff  saw  fit   to  demand  hie  money.     Plaintiff  testi- 
fied that  he  delivered  the  stub  to  the  eashier  anA  aaked  for 
his  Boaey  on  August  16,   19 20;   that  the  cashier  made  a  seareh 
for  the  envelope  containing  the  swney  -mA  later  informed 
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plaintiff  that    Bh«  did  not  know  yih^v*  it  was;    that  plaintiff  In- 
fomod  the  hotel  manager  that  he  was  unable  to  proeuro  hie  aonoy 
fron  the  eaahier,   and  that  ho,   the  aoaiatant  raanciger  and  the 
oaahior  again  made  aearch  for  the  miaaing  enrclope.     Plaintiff 
further  teatlfied  that  he  waa  ceoipolled  to  loaTo  the   oitj  at 
oneo;    that  ho  ao   informed  the  hotel  asalatant  manr^er,   one  Bowman, 
and  the  latter  told  him  that   "they  would  locate  my  money  in  the  mean- 
time and  give   it   to  mc  when  I  oaise  hiiok;"  that  plaintiff  returned  to 
the  hotel  the  Saturday  following  and  waa  Infonned  by  Bowman   that   thej 
had  not   InToatlgated  the  matter,   aa  the  oaahier  had  reported  aieJc 
Tueaday,   the  day  after  plaintiff  left   the  hotel* 

Plaintiff  testified  that  he  regiatered  »t  the  hotel 
for  a  third  tiao  a  woek  later;   that  when  ho  did  so  he  called  upon 
the  Tioe-preal<1ent,  i^e  told  him  to  call  again  the  same  day  at 
four  o'clock.     Plaintiff  sailed  aui  directed  and  waa  taken  to 
a  room  in  the  hotel  where  he  met  the  young  lady  who  he  says 
acted  as  oaahier  at  the  time  he  deposited   the  snney;    that  siMB 
confronted  by  him  she  aaid,   **!  do  not  recall  tMa  man*s  faeo 
at   all;"   that  he,   plaintiff,   then  called  )rer  attention  to   an 
alleged  statement  made  by  her  at  the  time  plaintiff  made  the 
first  demand  for  the  money,   to  the  effect  that  ahe  had  said 
that  ahe  *told  the  head  oaahier  that  she  had  placed  it  with 
the  rest  of  tho  onTOlopos.**     Th«   stub  whieh  plaintiff   saye  was 
taken  from  the  onTOlope  was  introduced  in  oridenoo.     Plaintiff 
testified  that  he  took  the  #600  from  a  vault  in  the  Chamber  of 
OoNDseroe,  where  he  kept  about  $5,000  in  oaah;    that  the  money 
was  to  be  used  by  him  on  a  trip  to  Smw  York,   whieh  he  took  the 
following  week. 

There  is  undisputed  OTldeneo  in  the  record  to  tho 
Offset  that  the  plaintiff,   from  Ootobcr  19,   1919,   to  Oecsmiber 
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19,   1920,   had  o«rtain   stock  tranaactlona  involving  wi  flx««ndltur« 
\>y  him  of   Beyeral  thousand  dollars. 

Catherine  Pulkferoon  testified   that   in  Ang»;;>t,    1<520, 
she  vae  oaohlor  at  the  Morrleon  hotel  end  that  nh9  was  e>nploy«d 
iu  ti'^&t   c&paoltj  on  August   14,   19 2C;    that   she  first   saw  plain- 
tiff on  the  day  he  presented  the  et^h  for  the  envelope;   that 
plaintiff  did  net  deposit  the  $60*^  or  anjr  other  mm  with  hf^r 
^gust  1-4,   1920,    or  at   any  ether  tiaie;   thp.t    nhe  first   bow  hiw 
August  16,   1920,    at  wtiich   time  plaintiff  presented  the   signed 
stub  to  her  and  deiaanded  the  envelope  containing  Vie  raoney. 

There  is  a  direct  contradiction  hetween  the  tes- 
timony of  the  plaintiff  and  that  of  the  eaohler.     The  plain- 
tiff's testimony,  }r^wever,   is  supported  by  his  posseesion  of 
the  stub*     The  eashler  testified  that  no  hook  aoeount  was  kept 
of  the  receipt  of  noney  left  with  her  for  safe  keeping;   that 
the  envelopes  containing  deposits  were  kept  in  a  drawer  and 
that   each  of  two   oashiars,    a  day  cashier  and  a  night   o&shier, 
had  a  key  to   this  drawer.     Ui ss  Tulkereon   testified    that   ehe 
left  defendants'   esiploy  ©n  the  18th  or  l^th  of  August,   1920, 

There  is  evidence  w}iieh  tendn  to  show  that  the 
defendants  actually  kept   in  their  ffifsploy  three  cashiers,   eaeh  of 
when  had  access  to  the  drawer  in  which  was  deposited  isoney  and 
valuables  delivered  to  defendants,   through  their  agents,  by 
guests  of  the  hotel;    that   the  practice  ^as  to  plaoo  deposits  of 
iMncy  in  envelopes  froa  which  m  stub  was  rcaovod  and  given  to 
the  depositor,   whd  was   rtquired,   UT>on  demanding  return  of   the 
deposit,   to  deliver  the  stub  to   the  eashler  with  the  depositor'* 
oignaturo  written  thereon  for  comparlsoa  with  the   eignature  of 
the  depositor  written  on  the  envelope  at  the  time  of  the  deposit* 
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Only  one  of  th«««  oashicrt  tostlfiod,  and  vhlle  it  is  true  that 
she  directly  denies  that  nhe  recelred  the  deposit,  as  testified 
to  by  plaintiff,  it  is  our  opinion  that  the  p,x;i«.§  fao.if  oase  mad* 
"by   the  plaintiff  vm«  not  aufficiently  met  by  the  single  denial 
by  the  cashier  of  plaintiff**  testinony.  Defendants  offer  no 
explanation  of  plaintiff's  possession  of  the  stub,  whieh  lMr«  a 
number  eorresponding  with  the  number  on  the  enTsIope  from  whieh 
it  was  detached*  The  enTolope  should,  according  to  defendants* 
practice,  have  remained  in  their  possession  eren  though  the  stub 
had  in  some  vay,  aeeidentally  or  otherwise,  been  detached.  Tve 
persons  at  least  had  aeoese  to  the  drenver  where  the  raluables  of 
guests  of  the  hotel  were  deposited;  only  one  of  such  persons  tes- 
tified. Vhere,  as  in  the  present  case,  it  appears  that  a  hotel 
entertains  guests  and  asmunf^^s  to  aet  as  a  depositor  for  money 
and  Taluables,  erery  reasonable  preooution  shoxild  be  taken  to 
protest  property  so  deposited.   It  is  intimated  only  that 
plaintiff  may  hare  found  or  otherwise  obtained  the  stub  whieh  hs 
presented  to  the  cashier,  with  his  room  number  and  signature 
therson,  at  the  time  he  demanded  the  return  of  the  $000.  Under 
the  circumstances  it  is  not  ^uite  enoui^  to  show  that  the  person 
whom  plaintiff  says  reoeiTOd  the  money  now  denies  the  receipt  of 
it,  and  this  is  more  particularly  true  where  it  appears,  as  it 
does  here,  that  other  persons  hsul  ruople  opportimity  to  gain 
psssession  of  the  money  which  plaintiff  says  was  deposited  with 
defendants.  Plaintiff's  eri denes  establishes  a  prijuf  fade  ease 
In  his  faror,  and  it  is  our  Yiew  that  defendants  failed  to  pro- 
duo*  witnesses,  whose  absence  is  unexplained,  who  might  have 
been  able,  if  they  sov  fit  to  do  so,  to  give  some  evidence  touch- 
ing the  matter  of  fact  in  issus  between  the  parties. 

The  Judgment  of  the  Municipal  court  is  reversed  and 
the  cause  remanded  to  that  court  for  a  new  trial. 

RKV£RS&D  AND  RBXASISS. 
MsSurely,  P.  J.,  and  Katohett,  J.,  concur. 


ituLi  •irX7   9x     fL   ^JkJLaw   TMMtt    ftffi  X  . Uatij    w'l^ i  \MJfa   mstai    zo   nixo   ^iavi 

doiilir  Bt99't  »tBi«tn»  •!(#  no  v^tfoem  AfU  ri$jtr  9Alfk«oq«rxTo»  %»4mmi 
««V     •iMi}{c.Alf»»  fM»«tf  ,flMiA«rtft«Clo   x  j*«   i^ftv  #«9»  ai  had 

•virtant^  lUMk  TOBdmtm  fltaot  cl^:  «*•  Mf^  ei  Mlii»««ii« 

«(«M»<r  tifl  l*ii#  w*tfa  «ii  iCS^imm  •iAi9  >•«  i4i  i^l  •••mite 

•rtoap*  •smbXvt  tMM  •Tin  ■'  '*••  ^^"'^   **'    '"'"''''■ 

Au«  b*«x«v»Y  ml  HW9  SMiX^UtJk 

,tMt%i  «»a  «  vol   #> 9r 


(0  -   27848 


^. 


MICEASL  B0R08,    Sr. ,   M  Ouardlan  )  / 

of  th«  Kstat*  of  UlehMl  Boro«^-  )     X  / 

Jr.,   a  Minor,  /  j  "^^ 

Appalled,  )  -~- 

/  )         APPBAL  PROM  8UF12RIOH  COURT 

T8.  /  ) 

/  )  Oy  COOK  COUJ).TY. 

OLSOS  RUO  COlffAKY^  a  Conpi^ratlen,  ) 

AM«ll«nt.  )  ,, 

\  /  ■    V      :'^':      rV       ~'^  ^^  :       ■■'■^       ^       ^ 

*.  /  ..   .-^     ■      .'■   -r-       .^.     ..     ,. 

MR.    JUSTICE  rnS^SR.  SSLIVSRSD  THS  OPUitlOli   07  THS  COtTRT. 

Mieh««l  Boros,   Jr, ,   a  minor,    sastaijied   sorioua  in* 
Jurl«a  whilo  in  tho   employ  of  d«f«nd«rit,   Olson  Rug  Company.     Boros, 
by  his  guardian,   hia  father,  prosecuted  suit  in  the  Superior  court 
of  Cook  County  to  recover  daaagea  for  the  injuriee  reosiTed  hy  hin 
and  09  a  trial  hefore  a  Jury  a  rerdict   a&d  jud^^ent  vae  altered  in 
faror  of  plaintiff  for  $15, 000.     Defendant   seeks  to  rererse  the 
Judgaent  Hiy  appeal  to  this  court, 

Plaintiff  bases  his  right  to  recovery  upon  the  allege* 
tions  of  tvo   counts  of  aa  aaended  declaration  and  also  an  additional 
count  filed  thereto.     The  firet  count  sets  up  in  substroiee  that 
Beros  was  employed  by  defendant  at   and  about  a  certain  dangerous 
and  hasardous  machine,   known  as  a  picker  maehine,   in  Tiolation  of 
Section  20  I   of   the  Child  Labor  Act  approred   June  26,   1917.     This 
section  of  the  act  oontaias  a  provision  which  prohibits  the  employ- 
ment of  minors  under  the  age  of  sixteen  years  "in  any  capacity 
whatCTer  in  any  employiaent   that  may  be  considered  dangerous  to 
their  lives  or  limbs  or  where  their  health  may  be  injured."     Under 
the   second  count  recovery  is  sought  for  a  violation  of  fiection  89, 
Chap.   48,  Rurd*s  Illinois  Statutee.     This  section  is  as  follows: 

"That  all  power  driven  moohinftry,  including  all  save, 
planere,  wood  shapers,  jointers,  sand  paper  machines,  iron 
mangles,  emery  wheels,  ovens,  furnaces,  for^^es  and  rollers  of 
metal;  all  projecting  set  screws  on  moving  parts;  all  drums, 
ccgs,  gearing:,  belting,  shaving  tables,  fly  whecle,  flying 
shuttles  and  hydro- extract ore;  all  laundry  naohinery,  mill 
gearing  and  machinery  of  every  deseriptioB,   in  any  factory. 
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BMroantll*  ••tabllshm«nt,  alll  or  work  shep,   shall  tm  bo  lo- 
•at«d,  «h«rev«r  poaalbl«,   as  not  to  be  dangerous  to  einployes, 
07  shall  !>•  proparly  encloaed,   fanoed  or  otharwisa  protaoted*" 

Tha  additional  count   charges  that  Bores  at  the  tl«* 
of  his  anploynient  by  dafandant   and  at    the   time  he  raoalTOd  tha 
injuries  for  which  suit  was  brought  was  under  the  age  of  sixteen 
years  and  between  the  age  of  fourteen   and   sixteen  years;   that  de- 
fendant,  in  Tiolation  of  aectlons  20  and  20  C  of  the  Child  Labor 
Aot,  had  aa|)loyed  hia  without  oomplying  with  the  saetions  of  tha 
aot  whieh  prohibit   eaployment  of  any  minor  OTsr  the  age  of  fourteen 
and  under  tha  oga  of  si;:tean  years  unless  there  is  first  procured 
and  pl^iujed  on  file  in  tha  plaoe  or  establis^oaent  where  such  nlnor 
is  employed  on  employxaent  certifioato  issued  as  provided  by  the 
aet  and  acceeaible  to  authorised  officers  of  the  3t&te  Pepartr^snt 
of  Labor*     Section  20  C  of  the  act  proTidoo  for  the  issumice  of  tha 
enplcynent  eortific&te  by  persons  authoarisod  by  the  aet. 

The  evidence  shows  that  on  June  29,   1919,  Soros  was 
onployed  by  the  defendant   at  and  about  the  fefjding  of  a  n^iehina 
operated  by  electric  power,   known  as  a  picker  maehine.     This  aiaohlno 
ooncisted  of  a  drum,   about  a  foot  and  one-half  in  diameter  and  throe 
or  four  feet  in  length,  upon  the  .^rfaoo  of  which  were  aany  metal 
teeth  about  an    ineh  in  length.      The  drum  was  attached  to   a  shaft 
which  was  rorolTOd  by  means  of  a  pulley  and  belt.     Imaedlately  in 
front  of  the  drum  wore  two  rollers  which  were  operated  by  a  system 
of  eog  wheels  plaoed  at   the   end  of  the  maehine*     Bcroo  was  put   to 
work  in  a  room  adjoining  that  in  which  the  pioXer  maorine  was  lo- 
cated.    His  work  was  to  plaoo  wool  before  the  opening  of  a  pipe 
into  which  wool  would  be  Arawn  by  air  suction  and   carried  througSi 
the  pipe  to  the  plokor  maohine,     V)ion  so   employed  b*  would  occupy  a 
position  about  48  foot  from  the  m^iohlne.      The  drvun  of  the  maehino 
was  coTorod  exoept  at  the  top,  where  a  spaoe  of  about  12  to  14  inchoo 
was  open  to  permit  pieces  of  dirt  or  other  material  to  be  thrown 
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•vt  of  th«  machine  'bj  th«  »eT«Bi«nt  of  ttoe  drun.     The  pip«  into 

irhich  BoroB  fed  tho  wool  led  fron  the  reon  inhero  he  was  OH^Ieyed 

OYor  a  door  oettreen  ih&t  ro<m  atsd  the  oa«  lit  i^ieh  the  n6«hine 

vaa  plaeod  and  was  1»roag.ht  do^m  to  a  point  near  the  w^et   anu  of 

the  maehins  "(i^iere  it  opeued  into  a  ahute  froa  vl'iioh  the  vool 

paeeed  ciovn  to  and  between  the  rollera,   "nliich  csAtaed  the  wool  to 

he  fed  into  the  drvin;   from  there  it  paanod  through  another  pipe 

to  a  eardlng  machine*     The  eTidence  tande  to  provo  th?xt   the  cog* 

whioh  constituted  a  part  of  the  piolcor  raaohine  were  iiuiguarr]ed»   und 

thero  is  eridanoe  from  which  the  jur^r  might  eo&olude  that  proper 

guarding  of  thcsti  cogs  was  praoticahle, 

Boros  testified  that  he  hM  been  working  for  defendant 

for  about  six  weeks  "before  July  16,  1919,   the  dagr  upon  which  he  re- 

ooiyed  his  injuries;    that  he  h»d  been  <impIoyed  on  a  prior  occasion 

by  defendant  for  about  foxir  or  fire  weeks;   that  he  was  thai  laid 

off;    that  about   three  days  therf»after  he  went  back  to  work  i°igain 

sad  was  put   to  work  "on  the  laacbine  I  got  hurt  on}'  that  he  was 

earoloyed  by  a  r.r»  Sobson,   defend^mt's  superintendent,   and  that 

nothing  was  said  to  him  at   any  time  up  to   the  tljne  he  was  hurt 

about  his  oa'O.     Xn  d48oribing  the  pleker  mmehine  I^ores  said: 

"It   stood  on,  a  structure,   four  wooden  leg-e,    sind  it  was 
about  a  yard  wide  and  a  yard  high,    and   there  was  a  big  drum 
there,   a  revolving  rlrum,    iiid   that  waa  to  rip  up   rj^gs,   un '   ther« 
was  two  or  thr«e  rolls   in  front  -whefre   the  rags  want  throiigh, 
BO  the   ripuor  coulrl  take  them  right  out   froin  the  rolls  as   it 
passed  througln  to  rip  theaj  up.     Yhere  was  two  or  three  rolXs 
so  that  the  rags  could  go   in  between  the^i  two  rolls,    and  as 
they  caae   out  the  ripper  ripped  them  up.      Tbe   rip~^er  was  a  big 
drum  with  iron  tooth  is  it  like  spikes," 

He  further  testified  that  another  large  aachine 

was  located  in  the  same  room  with  the  pieker  maohinos;   that  no 

one  was   amployod  to  work  on  the  ntttoMnes  during  the  -w«ie'.  before  the 

aeeident   sxoept  hinsielf ;       that     sometimes     th«    picker  raaohino 

"got  stuck     once  or     twice     or  mayb«     three     times  a  day, 

and  sometimes  it     didn't  got   stuck     at  all;"   that  for  some  days 
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aftar  he  first  went  to  work  feeding  th«  wool  to  the  conreyor  pi^t 
two  or  three  atn  trere  engaged  at  or  aliout  tha  naahinas;   that  aftar 
thay  had  quit  wozk  wltnaaa  had  to  ramoTa  from  the  drum  or  mlla 
■atarial  whioh  had  at  different  timea  eauaad  tha  naohina  to  be- 
cona  clogged  and  to  oaaaa  operating;   that  Juat  before  the  tima 
ff  the  aooident  he,    tha  wltnesa,  vent  to  tha  left  side  of  the 
■aehine  to  pull  out  certain  material  whieh  had  beooae  ologgad 
therein;   that  he  ramoTOd  thia  material  from  that   side  of  the  ma*> 
ohiae  and  that  then  be  went  to  tha  other  sida  and  bent  down,   and 
as  he  did  so  his  shirt  baeama  caught  between  tha  cog  wheels; 
that  at  thia  tine  the  naehine  waa  in  operation;    "It  Just  threw, 
or  pulled,  ay  shirt  together  and   took  all  my  wind  away.     I   tried 
to  gat  myself  up  by  putting  my  hand  on  top  of  a  piaee  of  tia  baak 
•  f  the  drum  and  my  hand  slipped  and  fell  on  the  druai. "     The  ari- 
denee   shows   t.hat   there  waa  an  open  space  abore  the  drum  about  12 
or  14  inches  'wide.     Plaintiff's  haiad  and   arm  pstased  into  tha 
dxum  and  that  he  received  serious  injuries  thereby  is  oonoaded* 

Plaintiff  testified  that  there  was  no  ^^ard  on  the 
aaohine  and  none  on  the  «og  wheels,   although  the  OTldenoe  shows 
than  an  L- shaped  fence  extcmded  along  the  side  of  the  machine  aad 
about   a  foot  and  a  half  therefrom. 

There  is  a  direct  contradiction  in  tha  eridenee  as 
to  whether  lores  was  permitted  or  directed  to  remoTO  material 
from  the  drum  or  rolls  at   such  times  as  the  m»ehine  became 
•lagged.     His  testimony  is  to  the  effect  that  defendsoit's  foreman 
instructed  him  hew  to  remoT*  the  material  whan  the  machine  beaMsa 
slagged  and  while  it  was  in  motion;   that  he  had  followed  tha  di* 
raotlons     iven  on  soTeral  occasions  and  that  at  certain  times  whtti 
ha  requested  tho  foreman  to  do  this  wozk  ha  w  a  told  by  him,  with 
some  show  of  anger,   to  do  it  himself.     Berr,   the  foraman,   directly 
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•oatjr«diet*d  iBeros*   testiaiony  by  saying  that  Boroe'    only  duty  was 
to  f«ed  Xha  veol  to  the  conysyor  plp«  and  that  hu  i«a«  eautioned 
net  to  go  noar  or  to  aoddle  «ith  the  uaohino.     Seirr'o  teetlaony 
is  to  eom«  extent  eorrolBorated  by  that  of  other  vltnesseoi  hut 
it   ie  our  opinion  that  the  sridoaoo  on  this  point,   even  if  the 
^ostion  may  be  thought  to  be  material,  was  one  for  the  juxy. 

Boros  testiiiod  that  he  had  ncTor  produced  a  schooX 
oortifioate  for  defendant:   that  he  was  born  in  Aastro*Huagary 
January  12,   1904.      It  ie  earnestly  urged  on  belialf  of  the  de- 
fendant that  belieTablo  evidenee  iiitroduced  on  the  trial  shove 
that  Boros  vat   in  faet  over  the  a^e  of  elaetoen  years  at  the  tine 
he  was  injured  July  16»  1919.     On  this  queetien  there  ia  auoh 
conflict  in  the  evidence,     lioros*  father  and  siother  both  tentified 
that  he  was  bom  Januai-y  12,   1904,   and.  a  baptisKtal  certif'ioato 
vas  introduced  in  eridenee,   over  defendant's  objection,  which  also 
tended  to  ahav  that  ho  vac  oom  on  that  date.     Certain  Cliicago 
public  school  rocorcis  which  o.re  required  to  bs  kept  by  law,   recite 
that  he  was  bom  upon  different   datos,    one  or  then  giving  the 
4«te  as  ir'ebriiary  14,   1903,   another  as  J>muary  2,   19C3,   and  another 
as  June  2,   1903.     aiiere  is  sojoo  evidence  tliat  in  ^gusi,   Idll, 
Boros*  mother  had  given  his  age  to  an  offloer  of  a  steauship  upon 
vhieh  she  and  he  had  eabarked  for  .doieriea  as  eight  years,   and 
that  thd   same  age  was  givon   at   the  port  of  entry.      II    is  arguod 
that  the   record  raade  by  the  steanahip  oiTleial  wao  prgbubly  caus«4 
by  the  faet  that  in  giving  the  age  of  Boros  hi.s  D^othor  used  the 
Hungarian  word  ii-A-'i',  which  is  pronounced  witn  the  lonj;^   sound  of 
a  4Bd  which  translated  into  i^gllsb  m^^ans  seven.      It   is  furthor 
shown  that  one  of  the  school  records  was  corrected  so   us  to  give 
the  date  of  iioroa*  bi«»h  xb  J-umary  12,1904,   s>n&  Uiere  la  crridenee 
froBi  whiei)  the  jury  adght  5jafer  that  thia  correction  was    -irida  be* 
fore  he  su£.taiaod  his  injuries.      In  any  event,  it  is  our  view 
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that  under  the  arldene*  the  question  of  Boroo'   ago  was  one  vhloh 

the  trial  Judge  properly  left  for  doterminRtlon  by  the  Jury. 

Do   attempt  vas  m^^de  to   nhoif,    except  hy  the   iKpeacldng  oridence 

referred  to»   that  £oroe  was  noro  th«i  olxteen  yeare  of  aiee  at   the 

tine  he  was  injured.       Whether  the  aohool   recordo  wore  made  in 

error,   or  whether  the  peracns  upon  whooe  testimony  the  reeordo 

were  mad«  oonscioualy  nisinfonaed  the  school  authorities  for  some 

ulterior  purpose,   or  Aether  the  records  in  f^ict  speak  the  truth, 

were  questions  to  he  considered  hy  the  Jury  in  dett^rnlnlng  Boros' 

aes.     A.S8Uffling  than,   as  we  do,  that  there  Is  suffioient  sridcnce 

in  the  record   to  warrant  a  eonoliufcion  that  Boros  was  between  the 

ages  of  fourteen  and  sixteen  yeare  aX  the  tiiae  he  was  injured,   the 

<tuestion   arises  as  to  whether  the  defendant   is  legally  liable 

for  the   injuries  sustained  by  him. 

In  the  ease  of  MtlsL^m  9S£  £SL«  ▼.  Am^^U^W^  *   214 

111.   509,  the  Supreme  Ceuxl  said: 

"Appellant   also  questions  the  refusal  of  an  instruction 
to   the   aflect  that  if  the   appellee,  knov^ing  that  he  was  under 
the  age  of  fourteen  years,   obtained  his  ^otrploysQent  by  faleely 
representing  that  he  was   sixteen  y^sars  of    ig®.  l^o   cannot  take 
•dTantage  of  his  false  statement  and  reoover  in  this  aotion, 
fuad  it  is  said  that  this  Instruction  should  have  been  given, 
on  the  theory  that  the  law  will  not  perir.it  a  plaintiff  to  re- 
cover wh^'xe  his  own  unlawful  act  ecnours  in  causing  the  injury 
of  whict  he   complains. 

"This  doctrine   is  not   applicable  for  the  reason  that   the 
statute  under  consideration  is  aisie4  at  the  master  and  not  at 
the  servant.     The  act  of  the  child  ia  accepting  or  enttsrlng 
into  the  employment  is  not  unlawful.     Moreover,   if  the  child's 
statent<«t  to  the  effeot   that  he  was   above  ihe  age  of   si:2cteen 
would  constitute  a  defense,   the  law  could  never  be  enforoed  in 
any  ease  whfjre  the  child  was  willing  to  E«Jce  a  falea   statement 
la  reference  to  his  age  for  the  purpose  of  obtaining  the  «n» 
ploynent«" 

Testimony  offered  on  behalf  of  the  defendant   is  to  the 
effeet  that  Boros  natd  he  nas  nineteen  years  of  ace  at  the  time 
9t  his  eirpleyment  by  defendant;   this  testimony  is  direetly  denied 
¥y  him;  but  whatever  the  truth  may  be  in  this  matter,  under  the 
decisions  of  the  Supreme  eourt  of  this  3|rate  it   is  immaterifcl 
what  he  may  have  eaid  at  the  time  of  his  oiE^leynent  by  defendant 
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if  it  b«  assiuaod  that  h«  «a«  und«r   the  sige  of  sixteen  yeare  at 
the  tine  he  wae  ercployed,    iurA  that  def^ndcmt  had  not  proour«A  an 
ersployrnent  certificate,   as  r«quire3  hy  the  aot.        Svidance  foi*  the 
defendant         that  lt«  foreman  had  nerer  instrueted  B^roa  how  to 
take  netejriil  from  'bfit-wti'tn  the  rolls  in  front  of  the  druia;   that  he, 
the  forezson,  had  ordered  Boroff  to  keep  sway  front  the  maehine  atti 
that  Boroe  had  said  at  the  tine  of  hia  wiiployment  that  he  was 
nineteen  years  of  ag^e,   in  riew  of  the  decisions  of  the  Supresae 
Court  of  thle  state,  heecroes  linnatcrial. 

In  the  ease  of  Rosgels:  v.  Baqerle  &  Sti^^fc  £ft. ,  282  111, 
961,  it  was  held  that  it  wasno  isore  lagal  to  pormit  a  fidnor  hetweea 
fourteen  and  sixteen  years  of  age  to  he  employed  in  a  factory  with- 
out the  permit  required  by  law,   then  it  waa  to  enploy  a  nlnor  under 
fourteen  y«ars  of  age,  who^ie  smploysent,  under  the  lixr,  in  mer- 
•asttlle  estahlia>:ments  ie  prohibited.  In  deciding  the  case  the 

eeurt  saidt 

"In  this  ease  the  plea  did  JBot  aTer  that  any  perrsit  had 
been  obtained  authorising  plaintiff's  employment   for  any  pur- 
pose,   and,   as  we  understjind  the  reoorS,    the  proof  ehovs  no 
such  perrdt  was  obtained,     ^ItViout   '5uch  perri.lt  he  mj.o  no  ssore 
legally  jiennitted  to  work  in  defendant's  factory  than  would  be 
a  minor  under  fourteen  yearn  of  age.     In   the  one  c&.ae  a  minor 
is  not   legally  pyr^ittf^d  tc  ?*ork  at  all,  while  in  the  other  he 
is  only  legally  permitted  to  Trori:  upon  obtainint^  the  pexnit 
required  by  the  Child  I.abor  Law," 

An  esq^leyer  is  not  permitted  to  violate  the  law  merely 

beoause  an  employee  may  have  misrepresented  his  age.     The  duty  ia» 

posed  upon  the  «asployer  not  ts  enploy  minors  betxveen  fourteer:  ant. 

sixteen  years  of  «^e  without  first  obtaining  the  necesaary  penal t 

therefor  ia  absolute.      The  salutMy  purpose  of  the  law  ia  to 

protect  ffilnors  in  el rouzs stances  such  as  appear  to  have  caused  the 

la^ries  to  Boros* 

The  Child  Labor  Aet  also  proTldes  that  aiinor*  undsr 

the  afce  of  sixteen  years  nay  not  be  ^riployed  in  any  eapaeity 

whaterer  In  any  employment  that  may  be  considered  dangerous  to 

their  liyes  or  licibs  or  where  their  health  isay  be  Injured.     The 
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•Tidsnce  ehovB  that  th«  g«ar«  attaohed  to  the  maohlns  In  qaoetian 

v«re  ungiiarded;   that  an  opau  spaoa  12  to  14  Inohaa  vld«  •xtentflnd 

above  the  drum  and  that  the  ploker  saehlnt  and   another  large  na- 

ehint  were     located  irlthia  43  inches  of  each  other.      It  Is  tr«e 

that  Bores'  work  was  in  an  adjoining  rooa  about   ^0  feet  Rwny  fr«i 

the  picker  loaohina.     He  was  oompelled,  howoTer,   In  pAsssing  to 

and  from  his  plaes  of  eisploya^ent  to  pass  in  the  epiee  hetween  the 

two  naoyilnes,   and  he  insists  that  he  was  required  in  the  usual 

eourss  of  his  estoloyeent,  under  the  direotionn  of  his  forenan,   to 

renewe  Material  froic  the  iram     and  rolls  yth^n  tho  Raohine  ^©osae 

slogged.  "^9   think  the  Ofidenee  is  «ufflcient  to  warrant  ti-o  eon- 

olusion  that  the  defendant  was  Araployec!  in  a  place  that  KlKht  he 

oonBidered  dangerous  to  his  life  or  lisshs* 

In   the  well  oonsidered  ease  of  Str'fttfor.l.  ▼.  RoT^x^h.lJjt 

Iron  02,**   238  111.   373,  it  was  contended  that  it  was  incu?^l3«nt 

upon  a  minor  to  ?roYe  that  he  was  in  the  exaroiee  of  due  ears,  and 

that  he  oould  not  recover  if  hX  the  tlae  of  hhe  ftocident  he  was 

doing  work  he  was  not   authorized  to  perform  or  that  he  fead  bMii 

forbllf^en  tc  do.     In  anawerlRf;  this  contention  the  Siipx>ene  Court 

said: 

"In  the  i^S*a'^5SKl,  «a«e  ^e  h«ld  that   -uj  eiiiployer  must 
know,   at  hia  peril,    that  cMldren  eiapioyed  hy  hiiw  are  of  an 
age  that  he  ?iay  lawfully  employ  there,   •***     A»pall-43rit,    ';isnwHiing 
the  fact   to  he   aa  coEtended  h,    it,    that   rvppellee  hrid  of  his  own 
accord.  If^ft   th  -  vor\r  he  vras  eiopj  oyed  and  direoted  to  do   and 
engaged  in  rrcrk  he  was  forhidden  to  pferfona  when  injured, 
ar^ea  that  th»re  Is  no  Kore  reason  for   eaying  hie   injury  re- 
sulted froin  his  en^loy^rtnt   than  there  would  he  if  he  ha4, 
while  in  appellvit 's  eniploywent,  heon  strucls;  hy  lightning. 
It  is  true,   liahlliiy  does  not  depend,  xlone,  upon  the  c.^loy- 
ment,  Ivt  the   injur>r  ?n«et  he   a  corse^nsEce  cf   such  eiaplo:,Taftnt. 
The  aers  fact  that  a  child   esipleyed  in  Tiolation  of  the  law  r«- 
eeiT«s  an  injury  in  nowise  reeulting  f^^3Jn  the  e-rplor-rQr.t ,   'sculd 
not  create  a  lia]>llity.     But   such  is  not  the  case  here.     The 
vital   nnl   dlstinTulshlng  fmct  here  is  that    -nnllen  vaa   sai- 
pleyed  hy  appellant   to  labor  in   its  nanuf asturing  eatablishiB<»it 
and  whll»»  engaged   in  pnrfor-'ljic^  services  for  it   In  a^il-i   satat- 
liahiaent  he  was   injured*     He  was  in  appellant's  olant  by  virtue 
of  his  employin,ent  to  T^orte  for  it,   end  the  fact   thjit  h<»  may  h^ive 
teranorarily  abandoned  the  work  he  was  estployed  and  directed  to 
do   »nd  engaged  in  «  forbidj^en   line,  «e  think  c!off«  not  destroy 
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the  ••»oal  r«lAtion  between  the  •.'nployment  and  the  injury,   and 
it  It  doec  rot,    contrl>>utory  negliiiiaEoe  of  appellee  -would  con- 
»tl  tuto  no  defsnae,   and  the  ooiirt  did  not   err  in  rdfu6J.JH:   ^^<^ 
submit  that  question  to  the   juxy*      It   is  laipoaing  no  harah 
burden  on  appellant  to  hold  that  having  luilawt'ully  ei.niloyed   the 
appellee  to  labor  in  its  plant  It  is  liable  to  hXm  for  any 
injury  received  by  ida  resulting  I'T'Sol  tha  piirfi>n;i%jice  or 
eervices  for  it,  whether  those  serTioee  were  in  the  line  he  was 
dlreoteti  to  parfona  or  not.      "he  law  forbids  tixe  «;T»>io;/iHi<;«"ii 
ot  children  in  emy  capixcity  in  such  establlshitjents  wa  appell* 
ant's,   Hxiti  it,   is  contrai'y  to   tho  spirit  of  the  Irj^.'  to   aay 
that  the  consequtmoes  of  its  wilful  violation  may  be  avoldeA 
"by  showing  that  the  child  loft  the  worlt  givan  it  to  parfora 
and  neglii:«ntly  undertook  to  do  ooiaethi^ig  else,  which  resulted 
in  tho  injiury. " 

rne  oass  ef  ^ffi£%3,,u  v.  '^.w-JMJk  ¥i4)-;«Xf.  Ssulmmk 

C^. ,  135  HI.  App.   371,   is  rolifid  upon  and  nozmz  to  be  ii;  fmpport 
•f  defendant's  poeitiont     ISTe  are  inclined,  hoeever,   te  rest  our 
decision  upon  lator  decisions  by  our  Supre^ne  Court, 

We  do  not  thini  the  trial  court  erred  in  adjuittiag 
the  b«9ti8i3al  certificate.     There  is  eotae  b&£jls  for  the  rjirji;u£)«nt 
that  the  objection  m&de  to  the  introduction  ef  this  certificate 
was  too  getneral  iii  its  nadure.     The  point  w^a  not    spseifically 
aade  on  the  trial  that  the  oertifieate  vas  not  duly  certified  as 
re^itired  xuider  section  20  S  ol    the  Child  Xtabor  act.     Paruc^raiph  B 
of  that  section  provides  that  a  ba^jtisiaal  oortif ic»te  or  traxiacrlpt 
sf  the   roGord,  duly  certified,   sho^riug  the  date  of  birth,    ylace 
of  baptlsffi,  etc.,   is  ad:al9Bible  as  evidence  of  ajge.     !rhs  c^trtifi- 
•ate  appeai-e  to  have  been  oxecuted  by  Saboa  Qornoli,  Heoord  iLeapor 
and  Rsotor,   and  be>ara  a  seal  upon  whicii  io  inscribed  tho  n-MBe  of 
the  priest  ii*ho  performed  tho  ccro.i.ony  of  baptiaa.     Tho  foreign 
law  which  purports  to  authorize   the  making  of  the  baptisn&l 
reoord  was  introduood  in  ovidenee.     The.  objactiona  .u&4e  to-  this 
proof  are  teehniusOL  aiid,  in  our  opinion,   should  not  cause  a  ro> 
reraal  ef  tho  jud^m&rit.     The  fcreit^  law  as  interpr*:>ted  was  r«?ad 
In  the  presenoe  of  tho  Jury,     ihis  rue  not  proper  practice,   aa 
the  question  of  the  adir-igsibility  of  the   oertifioate  was  solely 
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for  th«  eeartt  ^ut  wt  do  net  think  this  error  oould  hare  iaflueneed 

the  Jury  in  any  degree  for  or  againet  either  party. 

It  le  argued  that  the  oourt  erred  in  giving  to  the 

Jury  plaintiff *e  inetruetion  Bo*  3  on  the  eubjeot  of  damages*  ▲ 

part  of  thie  inatruction  told  the  S'^^V   t^at  plaintiff  Might  recoYer 

for 

"his  loss  of  time  and  ina&ility  to  vork  and  traneaot  bueinese, 
after  he  reaohes  the  age  of  21,  if  any,  on  aoccunt  of  sucli  in- 
juries, and  such  future  loss  of  time  and  inability  to  work,  if 
any,  which  the  Jury  may  belt  ere  frora  the  OYidenee  he  will  sus- 
tain en  aeoount  of  truoh  injuries, " 

It  is  eaid  that  this  instruction  would  perolt  the 

plaintiff  to  recover  becaast  of  inability  to  work  between  the 

date  of  the  trial   waid  his  t^st  birthday*     He  was  nineteen  years 

of  age  at  the  time  the  ease  was  tried.     The  objection  aa4e  to 

the  instruotioB»   le,  we  think,   eufficiently  answered  by  the 

decision  ef  the  Suprenie  Court  In  the  ease  of  Aaerican  Car  C^. 

▼•   Hlll^   226  111.    236,  where  It   Is   said: 

'*The  euit  was  brought  in  the  nasso  of  the  father  as  next 
frierid,   and  we  are  of  the  opinion  if  said  in3truetion,v*bieh 
is  not  as  broad  aa  the  iK'ntmotton  in  the  Rj obardson  oaee,    is 
held  to  permit  a  recovery  by  the  appellee  l"or ''tJie  Was  of  ti«e 
and  inability  to  work  during  his  minority,   that   the  father, 
liy  penaitting  the  suit  to  be  brought  and  prosecuted  in  hie 
Bene  as  next  friend  and  by  procuring  said  instruction  to  be 
given  to   the  jury, estopped  himself  froa  thereafter  recovering 
denagee  from  the  appell^^mt  for  the  loss  of  tisie  and  inrxbility 
to  work  of  the  appellee,   occasioned  by  said  injury,  during  the 
nlnerity  of  the  appellee," 

In  the  ease  of  Chicago  Sgyeir  Oo.  v.  yeisa.   203  111. 

541,   the  court  held   that: 

"The  parent     may  relinquish  Ms  right  to  the  earnings  of 
his  ohlld,   and   that  he  has  done   so  raay  be  inferred  frojn  the 
oonduet  of  the  parent  (  21  Am.   A  15ng,  Ency.    of  Law,    2nd  ed. 
1059),    and   the  proseontion  of   a  s^ilt  in   the  name  of  the 
child  by  the  father  ae  next  friend,   for  the  recovery  of  the 
••mings  ef  the  minor,   would  be  equivalent  to   a  relinquierment 
en  the  part  of  the  father  of  the  authority  to  oolleot  or  claim 
suoh  earni:igt  in  his  own  right." 

West  Chicag^  3t.   H,   H,   Ca*  ▼.    Johnson,   180   111.    286;   CJiigaga 

City  Hy*   Ca.   ▼.   0<m«iU.   209   111,    641. 

Other  ebjeotions  made  to  the  ii^struotion  aire  net 
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tAitable*      It   Is  ar,in«d   that   there  Is  no  dridance  in   th«  r*cord 

tending  to  show  that  ligro*  sumtainfld^aft  a  result  of  tho  aooi'l«nt, 

any  Injury  to  his  henlth.      It  la  oonoftded  that  he  auatalnoil 

•erloua  anA  p^Mrmanent  injuries  to  his  left  hand  and  wriat,   and  it 

ia  to  fair  inferenca  from  the  evidence  that   aa  a  reeiilt  of  the 

iajuxleft  he  haa  permanently  loat  a  large  part  of  the  use  of 

hia  arm  and  hand.     Thia  objection  vaa   raiaed  and  answered  in  the 

•a«e  of  i^m^<^y  ▼♦   Siifif,1^  ^  C£, ,   234  111.    612,  where  the  iiupreue 

Court   said: 

"One  »Tvi  of  the  appellee  waa  broken  and  the  wrist  of 
the  other  ae-verely  apzained  and  the  ton£ru«%  of  the  appt^llse 
bitten  through.     He  was  a  »tr 011^5,   healthy  man,   under  tJiirty 
yeara  of  age  at  tiie   time  he  was   iirijured,    .ind  at   tho  time  of 
the  trial,  whioh  occurred  aertsral  montha  subsequent  to  hia 
injury,   &»  a  result  uf  the  fall  he  was  unable  to  perform 
■anual  labor.     It  is  therefore  apparent  that  there  was  evl* 
deaae  tn  the  record  upon  which  to  base  the  sold  instruction. " 

fi»  rerezaible  error  waa  eoKzaitted  in  giving  or  re«> 
fuaiag  to  give  certain  other  instructions. 

The  point  is  m^e  that  the  verdict  and  Jud^ent  are 
for  an  exeeaeive  sanount.     It  la  ifidiaitted  in  the  brief  a  filed  on 
behalf  of  defendant  that  the  plaintiff  auatedned  very  severe  in- 
Jurioa.     the  evidence  tends  to  show  that  as  a  result  of  the  &cci* 
dent  plaintiff  lost  all  of  hie  left  hand  ezaept   the  index  finger 
and  thuBib  aa  also  part  of  his  wriet.     The  Jury  were  warranted  in 
oonoluding  that   aa  a  result  of  the  aocidaat   the  plaintiff's  ara 
and  hand  were  aeriously  and  permanently  injured. 

Vhile  the  verdiot  is  large  it   cainiot  be  said  that  it 

was  caused  by  paaaion,  prejudice  or  syrapatl'iy  on  the  part  of  the 

Jury*     Other  alleged  errors  are  urged,  but  it   is  our  opinion  on  th« 

who.]M   record   tliat  ne  sueli  error  ie   aliown  as  would  warrant   a  reversal 

of  the  Judgment. 

!i.'he  Judgment  of  the  Superior  court  ie  affirmed. 

MeSurely,  ?.    J.,   and  Matchett,   J.,   coneur. 
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am.  JusTics  ixtv^r  mlivshsd  ths  opusiofi  of  tiis  coukt. 

April  15,    1921,  plaintiff,  Tidson  yiorshelm,  was 
riding  in   an   automobilt   in  a  northerly  direction  en  i<02nnal 
boulevard,    in  th«  city  of  Chicago.      As  plaintiff  atteopted  to 
cross  Pifty-ninth  strcst  hl«  autodoljilo  rras   strucJs  "by  dafeudunt't 
truoV.,  which  was  at   that   time  |}sing  driven  west  en  that   street* 

In  a  etatejrtciit  of   olaia  f  llM  in  the  Municipal  court 
of  Chicago   the  plaintiff  set  up   that   the  car  In  T^leh  he  was   riding 
at   the  tiniQ  of   the  accident  was   so  damaged  hy  the   collision  that  ht 
W5S   uo.tjpelled   to   expend  ^64ft. 25  for  rawairs  thereon.      On   a  trial 
,1udgEient  was   entered  in  fay  or  of  plaintiff  fox  #546.25.      The  de- 
fendant brings  the   case  "by  appeal  to   this   court,      i'he   evidence   in- 
troduoed  on  the  trial  shows  that   the  oollieion  occurred  at  the 
intereection  of  Plfty-ainth  street,   an   east   -md  west   street,   and 
Uoriaal  boulevard,   which  runs  north  and   south.     At  the  time  of  and 
.luot  before  the  accident   the  plaintiff  was  driying  a  touring  car 
north  on  Uojiraal   aT<3nue,    and  defendant,   by  ite   employe,   was  operat- 
ing a  truBk  west   in  the  northerly  track  of  two   street  railway  tracks 
in  I'ifty-niixth  street.     The  plaintiff   tsotified   that   as  he  ajpproached 
th!5   street  to  cross  Plfty-ninth  street  his  oar  Wilb  laoTing  from  16 
to  13  talles  an  hour;   that  he  had  a  clear  Tision  of  the  intersection, 
but   that  he  did  not   see  the  truck  until  he,   the  witness,  had  passed 
the  south  curb  lin«  of  Plfty-ninth   street;    that   at   this  time  the 
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txoick  was  at  the  •ast  eurb  line  of  the  boulCTard  and  drlTing  west 
on  the  westboiuid  car  track;   that  when  he,   the  witnees,  waa  eix  or 
eight  feet  from  the  truok  he  esir  that  the  latter  was  not  going  to 
atop;   that  vltness  thea  turned  hie  car  toward  the  weet,   the  di- 
reetion  in  which  the  truok  was  moving,  to  avoid  the  collision; 
that  the  truck  did  not   attempt   to    stop  or  to   turn  out  of  the 
traok,   tut   ran  into  plaintiff's  car,    striking  it  on  the  right 
hand   side.      The  only  testiir'ony  touching  the   speed  of  the  truck 
ie   that  of  one  Otuiar,   who  was  riding   in  plaintiff's   ear  and  who 
testified  that    "It  was  coming  about   the   same  spead  we  were  going." 
The  evidence  then  showp   that  hoth  vehicles  were  approaching  the 
intersection,   eaeh  travelin{%  at  Hhout  15  to  13  lailes  an  hour.     It 
appears  fron  plaintiff's  ow»  testimony  that   Just  before  and   at 
the  time  oT   the   accident  he  laiied  to   ooerply  with  Section  33  cf 
the  Motor  Vehicle  Law,     Defendant's  actor  truok  was  beinr:  driven 
westward  on  Pifty-ainth  street  at  a  rate  of  speed  no  greater  than 
that  at  v.'hlch    'lainiiff 's  sutwaobile  was  woving.     The  truck  v/as 
also   fetpproaching  the  intersection  U9on  plaintiff's  right,    and  it 
VMi  the  dwty  of  plaintiff,  under  the  i*w  smd  under  the  ciroiiraatenees 
as   shevm  "by  the  evidence,   to  give   the  truck  Uie  ri|fht  of  ^aj  over  the 
intcrseotion. 

The  facts  In  the  ease  are  not  disputed,   and  froa  plain- 
tiff's testimony  it  appears  that   the  dam^e  to  the  ear  was   cev!>ed  by 
plaintiff's  fa^lur*  to   ocunply  rith  the  law.      In  view  of   9ur  opinion 
that  on  the  adndtted  faets  of  the  es^e  there  oan  be  no  recovery  in 
favor  of  the  plaintiff,    it  will  be  ujrixi*?c estuary  to   coiisider  otter 

(jueattons  presented  ir.  the  brief  filled  for  defeii'iant. 

The  jud^ent  of  the  Muiiiclpal   court   is  reversed,  with  a 

finding  of  fact.  RBVimSSD  WITH  JUTJUSG  OP  PACT. 

McSurely,  k,    J.,   andMatohett,   J.,    concur. 
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¥•  flad  aa  a  faot  that  the  plaintiff  waa  guilty 
of  eontrilsutory  negligence  in  hie  failure  to  gire  defendant '■ 
■•tor  track  the  right  of  way  orer  the  street  intersection. 
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MR,    JUSTIOl  DKVSiR  DTHUVISHED  TKB  OPIHIOK  OF  THE   COUKT. 

Plaintiff  larought  suit   iu  tke  Municipal  court  of 
Ohioago  to  reooTer  iim   aum  of  ^IdiS&.GO  whioh  hs  alleged  in  a  state- 
ment of  olaiiB  was  due  hisi  from  defendant  Ijeoause  of   the  alleged 
negligence   of  the  latter,   a  warehouseman,    in  cartint^  and  storing 
certain  rugs,    statuary   and  out  glass,    the  property  of  plaintiff, 
A  judgment  was   entered  in  the  case   iu  favor  of   the  plaintiff  for 
^99.00,    and  defendant   appeals, 

ii;videuoe   Introduosd  on  the  trial   eIiowb    that  March  21, 
1919,   plaintiff  delivered   eight   rugs  and  oertain   statuary  and  out 
glass  to   the  defendant  for  atoragi;.     In  July,   X920,   the  property 
was  delivered  by  defendant   to  plaintiff,  and  the  latter  testified 
that  the  rugs  when  delivered  to  hia  were  not  in  the  swne  oondition 
they  were   in  when  delivered  to  defendant;   that  they  were  moth  eaten 
to  th9  extent   that   seven   of  thea  had  become  worthless.     While 
there  was  soiae  evidence  of  slight  damage  to  the  statuary  and  cut 
glass  while  in  defendant's  care, it   is  evident  that  the  court   en- 
tered judgment  in  plaintiff's  favor  on  the   theory  that  defendant, 
by  entering  into  the  contract  with  plaintiff  for  the  storage  of 
the  goods,  had  beeome  an  insux'er  thereof,   and  in  this  we  think 
the  court  erred. 

There  is  no  evidence  at   all  in  the  record  that  the 
defendant   in  the  care  of  the  property  Bad  failed  to   exercise  ordi- 
nary care.        Defendant's  assistant  manager  testified  thatsll  of 
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the  property  Moelred  \>y  plaintiff  was  separately  kept  in  a  roo« 

in  defendant's  warehouse  and  that  during  the  tiaa  it  eao   there 
defendant  took  eyery  reasonable  precaut^-   to  proteet  it  fro« 

^  ^     4. **■„*-«.  ^^T^  plaintiff   Bald  that  tugs  are 
daaase.     An  expert  testify'  * 

,«  eaten  by  moths;    and  it  was  stipulated  on  the 
▼ery  subject  * 

^lat   an  absent  witness  fer  defendant  would  testify  If  pres- 

•nt  that  there  is  no  wa^y  in  the  warehouse  business  to  guard 

against  moths;   that  in   this  particular  ease  "srery  precaution 

known  to   the   storage  business  was  used  to  prerent  it." 

Section  261,    ohap.   114,  Kurd's  Herlsed  Illinois 

Statutes, provides  that: 

"A  warehouseaan  shall  be  liable  for  anj  los?  or  injury 
to  the  goods  caused  by  his  fa-Llure   to  exercise   such  care  in 
regard  to   thea  as  a  reasonably  careful  owner  of  aimilar  goods 
would  exercise,  but  he   aliall  not  be  liable  in  the  abbenoe  of 
an  agreement   to  th«  contrary,   for  any  loss  or  injury  to   the 
goods  ^Mcih  could  not  have  been  avoided  by  the  exerciae  of 
suoh  care , " 

The  evide-ice  is  uiicontra^licted  that  the  defsndint 
exercised  at  least  ordinary  oar©  to  preyent  damage  to  the  prop- 
erty delivered  to  it  by  the  plaintiff.     There  is  some  evidence 
of  slight  daaagc  to  the  statuary  and  glassware  delivered  to  de- 
fendant, but   this  daaage  is  not  by  smy  m^ans   sufficient   to  account 
for  the  judfpaent  rendered  in  plaintiff's  favor.      It   is  shown  in 
the  abstract  efl  record  that  the  trial  Judge  was  of  the  opinion, 
In  that  it  appeared  that  the  rugs  were  delivered  to  the  defendant 
in  good  condition,   that  the  latter  beousne  an  insurer  thereof 
audd  was  bound  absolutely  to  reetore  the  property  to  plaintiff  in 
the  eondition  it  was  in  when  received  by  defendant.     This  is  net 
•U^e  Xsv.     The  statute  specifically  provides  that  the  defendant 
was  jrequired  under  the  law  to  exercise  only  ordinary  care  to 
froteet  the  property. 

In  the  case  of  St.   John  v.    111.   Cent.   R.  R.  Co. ,   igg 
111.  -App,   599,    it  was  held  that  a  warehouseman  is  required  to 
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use  ordinary  care  anfl  dlligenc«  ir;  th©  pre««rYatioa  of  property 
oonttuitted   to  its  care.     HiXeg  t.   Interri&tlorial  H.ote X  Uy.,  >   200 
111,   320. 

The  Jud^eiit  of  the  Municipal  court  will  be  rovereed 
and  the  cause  reB»*"^®<^  to  that   court  for  a  nerw  trial. 

Moaurely,  P.   J.,   and  Matchett,   J.,  concur. 
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WILLIikV  E.    CX)AT8«    JOSSPH  LXBiO*, 
Jr.»   and  JOSEPH  XXBAL,   ar., 

I>tf«ndanta«  / 


WlILIiOi  2.   COATS, 

Appelllknt* 


APPEAL  FROM 

MUHICIPAL  COURT 
OP   CHTCAOO* 


227  I.A.  602 


IR*  JU3T1CJS  omm  dbliverid  ins  opikiok  op  ths  court* 


The  defendant*   Villisn  £•  Coats,   appeals  from  a 
jud^ent  rendered  against  him  in  the  Municipal  Court  of   the 
City  of  Chicago  in  favor  of   the  plaintiff,  L.  L.  Coolce,  for 
the  sua  of  $340.     The  case  was  tried  hy  a  jury  and  evidence 
was  introduced  on  behalf  of  the  plaintiff  which  tended  to 
yroTe  that  a  collision  occurred  at  streets  intersection  in 
the  City  of  Chicago  between  an  automobile  owned  and  operated 
by  the  plaintiff  and  one  operated  by  Joseph  Libal,  Jr.     The 
car  operated  by  Libal  was  owned  by  the  defendant* 

Xo   ciuestion  is  raised  In  the  briefs  filed  in  the 
ease  as  to  whether  sufficient  evidenee  was  introduced  to 
warrant  a  finding  that  the  damage  done  plaintiff's  ear  in 
the   collision  was  not  c^oised  by  the  negligence  of    the  driver 
of   defendant's  car.     The  only  important  question  presented 
to  us  is  whether  on  the  eridence  the  court  should  havt 
instructed  the  jury  to  find  the  issues  for  the  defendant  on 
the  ground  12iat  plaintiff's  eridenoe  failed  to  show  that  at 
the   time   the   accident  occurred  defendant's  oar  was  bolng 
operated  by  him  or  his  agent*     In  defendant's  brief   it  is 
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admlttod  that  defendant  waa  not  operating  the   oar  hlBself   at 
the  tlBO  of  the  accident*     It  ie  assertHdf  howorer,   that  the 
accident  occurred  a  short  time  after  defendant  had  been  using 
his  oar  for  the  pleasure  of  hisself  and  his  family;    that  in 
accordance  with  his  usnal  custom  defendant  had   turned  his 
oar  OTor  to  his  agenti  Joseph  Lihal,   Jr.,    to   take   it  back  to 
the  garage  where   it  was  kept*     The  undisputed  evidence  shows 
that  defendant's   oar  was  not  being  operated  by  him  or  by  any 
person  authorized  by  him  to  operate   It  at  the   time  and  place 
where  the  accident  occurred*     The  only  evidence   introduced  by 
the  plaintiff  which  tends   to  show  defendant's  ownership  of   the 
oar  or  his  participation  in  the  accident  is  that  of   the  plain** 
tiff  lAio   said  that  one  of  -tJte  occupants  of  the  ear  whloh  collided 
with  his  gave  the  witness   the  name  of  William  E,  Coats*     f •  C. 
Reed,   the  only  other  occurrence  witness*   testified  that  Mr.  Coats, 
the  defendant,   was  not   In  the   oar  or  present  at  the   time  the 
accident  occurred.     On  this  showing  the  court  at  the   close  of 
plaintiff's  case  should  I'mre  instructed  the  jury  to  return  a 
rerdiot  for  the  defendant, 

fhe  uncontradicted  evidence  on  behalf  of  the  defendant 
is   to   the  effect  that  ho  lires   at  631  Bherldan  Road,   Chicago, 
and  that  ho  kept  his  automobile  at  a  garage  at  3635  N.  Halsted 
stroett  about  four   or  f iTO  blocks  south-west  fr«B>  defendant's 
place  of  rosidonoo*     The  accident  occurred  at  the   intersection 
of  Magnolia  and  Wilson  aTomes  at  a  point  about  one  mils  north- 
west from  defendant's  homo.     The  undisputed  eTldenoo  shows   that 
plaintiff's  h«ne  it  situated   -?t  a  point  between  the  garage  and 
the  place  where   the   accident  happened.     Under  defendant's 
contract  with  the  garage  owner  the  latter  was  to  store  defendant's 
ear  when  not  in  use  and  through  on  employe   to  deliver  it  to 
defendant  at  his  residence  and  to  call  for  it  to  be   taken  to 
the  garage  when  required.     On  the  day  of  the   accident  Joseph 
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Libal,  Jr«,   son  of  the  owner  of  the  garage   called  for  the   ear 
in  the  erening  to    taJce  it  hack  to  the  garagd   in  accordance 
with  a  uoual  custom.     InstObd  of  doing  so,   howerer,  he  drove 
a  distanoe  of  a  mile  to  a  mile  and  one-half  northwest  of 
defendant's  home  and   stopped  at  a  garage    to  visit  u  ccheolmste 
where  he  remained  for  ahout  an  hour.     After  this  visit  he  drore 
west  on   Wilson  avenae   where  he   picked  up  his  mo^er  and  father « 
He   then  proceeded  one  blooJc  west  on   "ilson  arenue  and  wae  ahout 
to   turn  south  on  Magnolia  avenue  when  the  accident  happened* 

The   evidence   shows  without  any  question  whatsoerer 
that  Joseph  Libal*  Jr,«   without  the  authority  or  knowledge  of 
the   defendant  drove   the  latter* a  oar  for  a  purpose   in  no  way 
eonnected  with  the   defendant's  husiness.     The   accident  did  not 
ocear  lAiile  the  driver  was  operating  the   car  on  the  route  baok 
to  the  garage*     On  this  record  it  was  the  duty  of  the   court  %t 
the  close  of  defendant's  evidence   to  instruct  the  Jury  to  find 
the   defendant  not  guilty.     Joseph  Lihal's,   Jr.»  possession  of 
the  oar  was  solely  for  the  purpose  of  returning  it  to   the  garage 
and  it  became  hlB  duty  in  doing  so   to  adopt  the  usual  route 
thereto* 

The  relation  of  master  and  servant  did  not  exist 

between  Joseph  Libal*  Jr.,   and   def^endant  at  the  time   tbs 

accident  occurred  and  the   ce^  was  not  being  operated  by  the 

connected 

former  in  any  business  or  work  even  remotelj^with  defendant's 
business.     The  defendant  had  no  control  over  the   driver  of  the 
ear  at  the   tiaip>  the  accident  occurred,  nor  did  he  direct  him 
in  ai^  manner  to  use  or  operate    the   car  except  be   stated   to 
return  it  directly  to   tiie  garage.     It  will  not  be  necessary 
here  to  decide   the  point  urged  that  the   defendant  wr<r,  &  bailor 
of   the  ear  at  the  time   the   accident  occurred  and   that  he  would 
not  be  liable  for  an  accident  occurring  while   the  car  was   in  the 
possession  of   the  servant  of   the  garage  owner«   a  bailee. 
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A«  It  la  our  eplnlftn  that  eT«n  if  it  1»c  held  that 
the   oentract  between  the  garage  owner  and   the  defendant  did 
not  eenetitute  a  bailment  and  that  the  driver  ef  the  ear  wae 
in  a  nenae   the   aervant  of  defendant,    the  Intter  would  not  be 
liable  n^ere    it  appears  as   it  dees  by  this   record   thct  the 
alleeed  eervcjnt  wro  at  the   time   the   accident  occurred  operating 
the  car  upon  a  mission  in  no  way  connected  with  the  defendant 
or  his  buBlneas.     woods  v.  Bptffan.   ^C  Til.  App.  6iaf     Srahaa 
▼  .  JPage.   220   111.   App.   431;      Arkip  t,  Page.   287   III*   420. 

The  Jud^ent  of   the  Vunioipal  Court  is  rerersed 
and  the  osuse  remanded* 

REVERSES  AVI)  H£llAirD^» 

Mc3urely,  F.  J.,    and  Matcbetti   J.,    concur^ 


i»£i  blmd  Mf  tl  \t  fl*f »  ftuit  0«laif«  tm  ^i  4t  a^v 
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MR*   JUSTICS  DW^  I2SLIYERED  THS  OPISIOS  07  THS  COURT, 

On  a  trial  in  th*  Municipal  Court  of  Oiicago 
t>efore   the  court  without  a  ju:ry  a  Judgnant  was  antered   in 
fayor  of  the  plaintiff  and  against  defendant  for  the  sum 
of   |850«44  ahich  defendant  seeks  to  reyerse   in  this  court. 

The  evidence   introduced  on  the    trial  shows   -Uiat 
the  plaintiff*   an  engine  r,   was  employed  by  the   defendant 
to  obserre  and  report  upon  the   result  of  a  test  which  was 
made  of  a  process  for  rebuilding  old  automobile   tire   cases 
known  as  the  SaTold  Process* 

There   is  no  dispute  between  the   parties  as   to   tho 
amount  due   the  plaintiff  for  services  which   it   is   conceded 
were  rendered  by  him.     The  defendant's  position  is   that  at 
the   time  he  employed  the  plaintiff   to  make   the   test,   hCf 
defendauit»  was  acting  as  the  agent  of   the  ^Jarold  Tire 
Corporation*     This  is  the  only  ^•ati&a  in  the  case*     Plain- 
tiff *8   testimony  is   to   the  effect  that  he  was  employed  directly 
by  Goldberg;    that  the  latter  did  not   Inform  him  that  he  was 
acting  for  the  Sarold  Company*       Plaintiff's   testimony  is 
corroborated  by  a  letter  written  by  him  to  Goldberg  on  July  1^ 
1919*     In  this  letter  plaintiff  stated  that  he  was  ready  and 
willing  to  make  the  test  upon  terms  indicated  in  the  letter* 
The  letter  was  addressed  to  Goldberg  and  no  mention  is  made 
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SMTP      -     >fi» 

•  THODo  unr  to  aoitti^o  sax  akAvt^uxa  fotMHk  iH)nki\Ji  .km 

ntm  txf^  -xol:  ;raAl)ix»'^«6  ^BnJtA^>  biu  VtitatMln  mU  !•  "xaTal 
•  tiuoe  •Idi  ttl   ••i*r9i  oi  93(*>«  $tui^9\»b  tfvlilir  >^«O08%  ^ 

■«v  tfolfiw  l£'»l  «  lo  iXmvi  9j(f^  cMivn  bait  •n»ti(/o  oi 

«»B«9   mii   »Xtr/omo;^lM  bio  :intbltiJ^»'i  "xal  •i>«ttcnq  «  !•  •!>«« 

»««0ee'ri  tXoraa  Mi^  mm  ammal 

mH*  mt  mm  mmtttmfi  msii  mfmtmil  ft^nqsJbb  m  ml   mrmd? 

bmlH^mnoo  mt  ft  iHokdm  ••olrita  rm'i  \1tfaiml(i  mtit  muM  faamam 

tm  tmdi  mt  aolJi«*fr  m*tnmbiim\^k  vrfl     .mlA  xd  bmrmbami  mrmm 

(Mf  ,^8»i   wit  vUm  oi  ry It al»Jin  mtii  bmxol^mm  mti  tdt  Ml# 

•alT  MoT^ta  mtii  <«  «ii#  ««  ]|xii^o«  mmn  ^itiMbamlmb 

-Klml%     ••■«•  9i(i  At  a^jmmup  \.Iao  ftdl  •!  atiCr     •«ol^«-xoq'Xo9 

Xll»*^lt  lk»x«X4iM  &AV  mti  *if.dt  ^»<>>1>^  fttft  o^   ml  y^mmltnmi  m'Yili 

Mw  Ml  tmtU  mtA  tnmyat  ton  btb  xtitml  mili  tmdt    is«»tftiI«D  jfl 

ml  \ammiimmS  •*\\ttnlml1       .xnm^moO  M«t«C  m(^  yoI  iia^o* 

,X  x^w^  <>•  stsifibXttO  e#  nlJl  x^  nst^Jtxw  ittmL  m  xi^  ^•i*votfof'x»o 

luu  ^b4i*Y  Mv  tif  itfil^  b»»»#«  rtlSttimlq.  rmtfl  mlilt  al     .CX^X 

mvmttml  tit  al  bmtMmikml  mmnt  iiofv  imt  mtU  vimm  t  "^mklllv 

mbam  ml  «eli^a»ai  ma  bam  ^rm^btmo  mt  bmmmmxbbm  mam  im$$mL  mCT 


-a- 


therein  of  the  Sarold  Tire  Corporation*  The  teat  was  to  1m  aade 
upon  tires  placed  upon  a  car  which  plaintiff  first  saw  at  the 
office  of  the  Hump  Hairpin  Company,  of  which  Goldberg  was 
president.  Goldberg  testified  thnt  at  the  time  the  contract 
was  entered  into  he  Informed  plaintiff  that  the  Sarold  Tire 
Corporation  wanted  to  make  the  test.  This  testintony  is  denied 
by  plaintiff,  who  states  that  at  the  time  the  arrangement  was 
entered  into  with  Goldberg,  he,  plaintiff,  did  not  know  anything 
about  tho  SaTOld  Tire  Company  and  that  Goldberg  did  not  at  any 
time  tell  him  that  certain  payments  which  were  made  to  plain- 
tiff had  been  advanced  by  the  company*  The  evidence  shows  that 
an  advance  payment  of  $250,  demanded  by  plaintiff  as  a  retainer 
was  paid  to  him  by  Goldberg  on  July  3,  1919,  and  that  the  latter 
by  his  personal  check  on  July  14»  1919«  paid  plaintiff  $470  ahd 
again  on  July  23»  1919,  \xy   check  of  the  Hump  Hairpin  Uanuf  acturing 
Company  he  paid  plaintiff  the  sum  of  $445«42, 

There  is  some  contradiction  in  the  evidence  as  to  just 
what  waa  said  by  the  parties  to  the  contract  at  the  time  it  was 
entered  into.  The  only  witnesses  in  the  case  were  the  plaintiff 
and  defendant  and  in  this  state  of  the  record  we  must  of  necessity 
rely  upon  the  judgment  of  the  trial  judge  who  had  an  opportunity 
to  hear  and  see  the  witnesses*  The  defendant  admits  that  he 
employed  plaintiff  to  perform  the  serrices  in  question*  Plaintiff 
aays  in  effect  that  he  dealt  with  defendant  as  principal,   «liether 
he  did  80  or  not  was  a  cmestion  Of  fact  which  could  best  be  deter- 
mined by  the  trial  judge*   It  is  not  enough  to  show  that  after 
the  servioes  had  been  substantially  completed  by  plaintiff  that 
ho  beoEoie  aware  of  the  fact  that  his  work  inured  to  the  benefit 
Of  the  ^avold  Tire  Company*  ^^e  think  the  evidence  shows  that 
Goldberg  failed  to  disclose  the  fact  that  he  was   in  any  way 
acting  for  another.  Indeed*  Goldberg* s  own  evidence  is  to  tho 
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i9MttU0C   Mfcf  •nt^  adit  ^^  inmi  i»%i\limmt  jfi*dhl»0     .#Babt«rx4 

W^kiUxiUi  muBl  i^a  t>tk  ^\\ltnlal%  «m(  ^%%94j>1»9  dftm  tat  bmx^ttf 
yimm  »•  i(ta  bkk  gva^bXoO  fdt  kn»  x«a«*«!>  •tit  klirtsa,  mU  tutdm 

-Bt^Xf  ot  •i)MK  9rmt  (iatffw  »^«aKt:Gq  a^a^tws  tMx£t  sJU  iX»i  Mill 

X9ntMi9rt  M  tt«  Irll^ctiAli  t*  ^    '    'vimi;   ,Ol'.S$  ^  inaiMCM  McMrbji  lui 

-SMitMl.  -»*^    ♦  "^     '"      ^[Ql   ,       ..^u  a«  arx»rfJSXoS  x*  J"***  «*  **««  «*w 

hdM  OV.  .  Q   «?X<?X   ,tl  x^i^  1^^  TkimAn  lMtt0»'f^  ajtif  xtf 

BHltutOAliMAtf  a:(tnl£>l  q£!.'.,      .  j   to  3t»»ild  t^   (9XCX   «r> :   ^X^^i;  ao  a1«ba 

aav  ;ri  a«Ui   •/  .  idS  o4  ••titsq  9dS  x6  klM*  m«  tiUbr 

imnlaXq  Mfi  •rt»v  *«ao  ftK^  «1  tkft9tii hi  x^«  ^fH!     .«fal  i>*T»lfl» 

^l«a«k9»A  lo  ^ttjoa  av  Modat  •At   1o  a:fal«  silt  nl  btiM  fnMhadt»b  ba« 

v;:flni(l'xaqQa  oa  hmA  Mfv  ai^ut  X«l^;f  axil  la  tsaaqiAirt  arf^  irof0  t^^at 

ti{  ;tsi(l  ailttbfi  ;^aA&fr»tafe  aifr     •a*4i«aa;fl«  9df  aaa  j^mb  taaif  •# 

llllsjUiXf     .nalivMip  ttl  ftaolYiao  aifi  nraliaq:  0/  Yiktnlmlq  baxoXfaa 

laiUain      .X«<[l9Aliq  «a  loA^df^tafi  ifiTlv  #XaaA  9d  ^•'l\%  al  a^sa 

•^otfeft  atf  laatf  bXti»o  dblifv  #o«l  \§  uoith^UF^  »  asw  ^tta  ia  »«  tlJa  ail 

na^la  tatU  POd%  al  jl^fioao  ian  at   1  't^H  ^1^^   *<<^  X^  hoalm 

tiuU   Ttl^ttlaXq  x^  feaiaXf«ao  x^^^^o^^^^  aaatf  ^Atf  aadtr^aa  ^di 

illcanatf  arfl  a^  Aatasl  sCtaw  tti(  i«ff#  #a«l  aitt  la  afjuwA  atwoad'  ad 

#411/  ^mtd*  aonaftlva  a/Cf    *   ?  '  ^^itatiRo^  •tit  htvrma  Ult  ta 

Xa«  X**  Ai  •''*  •<'(  ''''^^  jiiki.  V.J   MieXottit  oi  5aXlAl  ySa^bXaO 

aifl   at  al  apnaAlra  aw  a'ataifbXoO  «fraa*al     .Taif/aiw  val  lai^fta 


•I* 


•ffcet  that  he  was  nerely  «  stockholder  of  ths  Sareld  Cospaajr 
and  utoon  questioned  as   to  frhether  he  was  an  officer  of   the 
latter  he  answered   **I  had  no   connection  with  them  whatoTer** 
The  Judgment  of   the  Ifuniclpal  Court  is   afflmed. 

AFFIHIIISD* 

McSureljr,  f .  Jtt   and  Katchett«   J*,   concur* 
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MR.    JUSTICE  BSVSR  BELIVBRKD  THE  OPINIOS  09  THB   COURT, 

Plaintiff,  Charles  Dubai,  broucht  an  action  In  assui/]>Bit 
in  the  Circuit  Court  of  Cook  County  against  defendant,  Am«li» 
Appleby,  hie  aiater,to  r««ovor  th«  mxm  of  14,89  6.50,  vhioh  plain- 
tiff allogod  in  a  bill  of  i»articul&r8  filed     n  the  cause  vaa 
loaned  by  bin  to  defendant   *for  a  short  tiuie,*     A  Judgment  vas 
entered  In  the  eause  on  a  verdiot  of  a  jury  in  faror  of  the 
defend ant , and  plaintiff  brings  the  east  by  appeal  to  this  court. 

The  principal  question  of  fact  in  dispute  between 
the  parties  is  as  to  irhether  the  amount   sued  for  constituted  a 
leaa  froia  plaintiff  to  defendant, or  whether,   as  asserted  by  de- 
fendant,  the  sum  represented  a  balance  due  her  out  of  ;<10<,000  whiq^ 
she  asserts  was  delivered  to  plaintiff  In  Ootober,   1916,   and  for 
whioh  plaintiff  delivered  to  her  a  receipt.     There  Is  an  almost 
irreeoacllable  conflict  in  the  evldenee.     The  abstraet  of  record 
only  partially  discloses   the  eridenee  introduced  on  the  trial  and 
we  have  been  compelled,  within  the  tise  at  our  disposal,   to  obtain 
■aterial  facts  of  the  oase  as  they  appear  in  the  record. 

The  tavldence  shows  that  on  Jvuae  5,   1917,   the  plain- 
tiff paid  to  defendant  by  aaahler*s  oheok  the  amount  sued  for. 
The  eridenee  does  not  show  that  defendant  promised  to  repay  this 
moB  to  hlffl,   or  that  she  had  agreed  to  deliyer  a  promissory  note 
therefor,   as  stated  in  the  bill  of  particulars.     There  is  evi- 
dence to  the  effeet  that  for  sone  years  prior  to  Ootober,   1916, 
lil*f«eliac     of  sone  sert  existed  between  the  parties  to  the  suit. 


^*0C  ., 


i:i«qcii4 


mn  to  «G 

"Uks^lq  A^jttt  ,Oa*ftQO*M  1«  mini   v-H  i[«to««y  o^.TH^nla   aiW   ,^(tf»X9«ll 

•  bft#tf^J:jh»o«ft  tol  h9t»  ■  t -^oem  f»K9  t«i{loiiv  •#  ««   9,1:  a^Jt^VAf  *d9 

«*lk  XcT  H^*«>«  »A  ^xtdtfttiw  -x«,#iiAfta»'h)A  ^  TiX;rai4k/«  orxl  a«»X 

xioirw  000, Orv:  to  #»•  r»A  mitt  t/tioaltid  m  ht^nnmvtttrt  $un  *tls  ,#a«fiit»t 

f\  bam   ,aX9X   ,'Mtf«#»0  at  t'maltfXq  oi  tnnylXiii  ft«ir  »n»»»ii  ft^ii 

i«ft«r«  OS  fti  ftveifr     .ifi«o»t  s  S»:  '>viX0;fe  I'li^aXxI.'  i-CoXitv 

Aiift««7  1ft  io«Ytfttf«  ftifT     .ft*itftt>lT4  fttfi  ut  imiSXmm  ftXcUXXftaoftml 

im  X«Xrc#  ftrf-f  no  MioutoY^rJ  •»«•{> Jhr»  ottT  iift«ftXo«iJk  x^SMtfvtq  \Xfl« 

((i«l<fft   01   ,XA»ft(F«X(>  IMO  iA  ftftil^  ftrft  alAtiir  .j^^XXftfUftft  iiftfttf  ftiMi4  ftv 

-AJUIiT  ftill    «VXtX   ,8  ftOtti  Oft  Jftilf    nroibi  ftonftl^iTfr  mOf 

.iftl  bmiB   louottft  fti(#  3to»iio  ft'tftlittUM  x<''  iuuaJbnfttftft  •#  bl»t\  till 

•  lifl'  Vfini  *^  MtXaoT^  ittmha*l9h  UttH  wojfi  j-«m  9»«^  •mtmbtt*  •nT 

ft#o(i  xv»«ftlw»q  •  TvvlXftft  ol  L(»ftrrt«  WiC  ftife  j!«if#  t«   ,«iii  •#  msm 

•Irt  mi  t'x^tCt     .ft-MXiiftl^iAqi  lo  XXii  M(/  «l  ftft^Aia  ««   ,'re't»'tfti(# 

,aX9X   ,tfttf0ioO  of  ifti^q  ftTAftX  ftWft  lol  iJiK^   #ft«1t«   miU  of  ftftmik 


A  r«etipt  v»c  introduced  in  erldvnec  which,   it  genuine,   ishow*  that 
plaintiff  rcecired  fron  def«adaQt  th«  «aa  of  $10,000.     Plaintiff 
dttnicd  that  ha  reoelTed  this  *un  or  that  th«  signature  to  the 
receipt  was  his.     Upon  this  question  of  fa«t  the  Jury  had  suffix 
oient  evidence  to  support  its  findling  against  pl&intiff.     Other 
signatures, which  we  think  the  eridenee  shows  were  the  genuine 
sigaAtures  of  plaintiff , were  introauced   in  «nridence  and  the  jury 
by  ooBparison  of  these  ^th  the  disputed  signatures  were  au» 
thorized  to   cor.cludc   that  plaintiff ♦»  denial  of  hie   signature   to 
the  receipt  tras  untruo.        Hie  evidence  shows  that  at  or  about   the 
time  of  the  |XO,OC0  traniisaetlen  defendant's  buftH^sad  was  seriously 
111  and  that  she  was  eompell&d  to  t«ike  biin  to  Califomi&,  where 
they  rem<%ifted  until  ah«nt  tTune  1,   1917.     Defendant's  husband 
during  this  tiae  was  the  owner  of  a  large  aaount  of  property,  part 
of  which  eorcieted  of  a  flat  'building  in  the  City  of  Chicago,   and 
defendant's  position,  which  is  3wpt>orted  hy  the  eridence  in  the 
t&M9,   is  that  she  g«ve  the  manag^sia^int   of  this  property  to  plaia» 
tiff,  hsr  "brother,  pen-iing  the  ahsence  of  herself  and  husband; 
that   Bhe  also    turned  over  the  $10,000  to  hias  with  directions  to 
use  it  in  the  raanagtmeat  and  oare  of  the  property;   that  on  h««r 
return  frMt  California  to  Chicago   there  was  left  in  a  hank  in 
plaintiff's  n^a^e  the  sua  of  114,896*50,    the  esaet  aaount  sued  for 
in  this  3uit,   .-and  that  he,  plaintiff , voluntarily  paid  this  sua 
over  to  her  as  an  undiaoosed  of  hal^moe  out  of  the  $10,000  de- 
livered to  hiffl. 

The  conflict  in  the  evj-denoe  involves  so  aany  other 
transactions  between  the  parties  that  it  r^rill  be      {possible  here 
to  indicate  only  certain  aattors  of  fact  which  re  think  had  en 
influence  in  procuring  the  vertiet  and  Judgnent  in  favor  of  the 
defendant.     I'or  instance,   in  ^pport  of  his  contention  that  the 
aau>unt   mied  for  wae  his  own  private  fund,    the  plaintiff  sought   to 


•It^M  JbMf  xttft 

•alma*' 

XlBi    ' 


fi«l/a»ap  v|ifi  OA^J     .■Jtf(  ««v  ^fl»»«t 


;!:i   ia,i;n,,c.it  a.iJ 


a  ",ila  tit' 

oAJ    JlJU-'i.    19   iB   is 


<»»  ct  tositftxlf 
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proTe  that  he  had  eared  from  hie  wagee  ae  a  pluaiber  froa  |!KX)  t« 

$600  a  jemr,   and  that  he  had  reoelTed  fox  orertlnc  work  $10  it 

llB  a  veck  alcove  the  union  se&le.     This  erldencfi  was  introduoed 

"by  hlffi  in  support  of  his  contention  that  he  had  tsaved  a  consider- 

abl«  suTs  of  laoney,   otit  of  ^hioh  the  wvm  sueti  for  and  other  anounts 

had  l»een  leaned  tiw  him  to  defatndont.       Hotvilhstandin{{  this,  he 

filed   an  ancwer  in  a  divorce  suit   to  wbich  he  was  a  party,   in  i«lxieh 

he  denied  that  he  had  received  as  wagos  as  a  plumber  as  tsuoh  as 

|3S  a  week,   and  he  ctated  in  his  anftwer  that  he  h»A  heen  out  of 

wo  J*  for  two  laonths  during  1917,   and  that  en  August  4,   1917,  hs 

was  enploydd  as  a  naohinist  at  $?.0  a  weei:.     'rhe  receipt  for  the 

$10,000  is  as  follwsrs: 

"Received  of  Amelia  Applehy,  $10,000,00  to  he  -p^aid 
to  her  whtti  she  ealls  for  it,  only  as  a  loan  to  be 
plaeed  on  ay  h'jiik  account     (Signed)   Charlfjs  iJuhal," 

We  think  the  preponderance  of  the  evidence   sho-??©   that 
plaintiff  did  sign  this  reoelpt,   snd  defendant  asserts  that  en  he» 
return  to  Qhicag©  abeut  .Tnne  1,   1917,    she  and  plaintiff  chedced 
U9  their  aseeunts,   at  which  time  she  discovered   that  plaintiff  had 
spent  all  of  the  |lO,or>0  delivered  to  him  exeept  the  balance  of 
|4, 89  6.ro,  Trtiioh  wae   then  on  deposit  in  the  bank.     The  evidence 
dots  disclose  that  a  eertlf icate  of  deposit  of  the  national  City 
Baalt  of  Chicago  for  $10,0C0  was  executed  la  favwr  of  John  P, 
Appleby,   defendant's  husband,   «nd  that  he  had  endorsed  and  deliv- 
ered it  to  defendemt.     She  apcerte  that   she  eashed  this  eertificatd 
gM^  delivered   the  noney  tc  plaintiff , who   admits  that  he  was  in 
charge  of  the  larr,e  real  estate  Interests  of  the  ^plebys  while 
t^ey  were  In  California.     The  evidenae  further  tends  to  prove 
that  the  plaiKtiff  never  kept  a  bank  aecouct  at  any  tiae  until 
October  1,   1916,    the  time, it   Is  alleged,  when  he  received  the 
♦10,000,      To   say  the  least, plaintiff's  testimony  is  not   i»- 
pressive,   and  while  we  hav*  not  attempted  to  indicate  all  the 
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.*i£i««  JMilBW  mtUt  w^n4M  Iter 

toe*  ei4  le  j^re^riiue  oi  kM  x^ 


ta/<  .»f*««f  aixlJ  ^B'^f    ^■•^*  ^^/*n 

**i»«/fQ  til  •«£  .rir:    .  iiMfn  taiftali®  o. 
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•Tl<l«no«  introduo«d  on  the  trial,  it  is  our  dpinion  that  th«  juzy 
w«rt  veil  authorized  in  finding  the  issues  of  f aet  in  furor  of 

the  defendant. 

It  is  said  that  a  oertaln  traaisaotion  iztvolTing  th« 
exeoution  of  a  chattel  aorti^age  to  plaintiff  hy  defendant  pledg- 
ing certain  personal  property,  was  done  for  the  purpose  of  pre* 
venting  eonsorrators  appointed  for  the  estate  of  defendant's 
hUBhand  from  ohtaining  possession  of  the  property.  Whaterer  say 
he  said  of  this  transaction,  we  are  unahle  to  see  how  it  has  any 
important  hearing  upon  the  question  inTolyed  in  the  present   suit. 

Xhe  first  two  of  three  tiiven  instructions  tendered  by 
the  defendant   informed   the  jury  that  if  upon  the  whola  case   the 
jttry  were  in  douht  fross  the  evidence  as  to  whether  defendant  was 
indebted  to  him,   or  if  the  evidence  introduced  on  this  question 
was  ertnly  halanosA,  or  if  the  Jury  were  uuaole  to  say  on  whi&h 
sido   the  evidence  preponderated,    the  plaintiff  oould  not  recover. 
The  first  of  these  instructions  was  somewhat  inforcmli    Ihti  seeoR4 
given  InstruotioB  states  oorreot  principles  of  law.     An  liistraotioA 
given  on  behalf  of  the  plaintiff,   however,    stated    tlie   law  soaewhat 
too  favorably  to  tho  plaintiff.     In  ti-iis  Instructioa  the  jury  were 
informed  that  if  they  believed  that  the  money  sued  for  had  been 
delivered  1»y  oashler^s  oheok  to  defendant,    t>ie  Jury  were  to   re- 
turn a  verdict  in  plaintiff's  favor,  uraess  the  Jury  found  from 
the  evidence  that  the  money  was  the  property  of  defendant  and 
that  the  burden  of  establishing  a  titlt;  to  the  money  was  placed 
by  law  upon  the  defendant.      It  is  our  opinion  that  the  burdoii 
of  proof  rested  upon  the  plaintiff  to  prove  not    cnly  tliat  he  had, 
delivered  the  cheek  to  defend-tnt,  but    that   it   constituted,    as  he 
elains,  a  lean  to  her  which  she,  defendant,  had  not   repaid.     In 
any  eventy  the  questions  raised  in  connection  with  the  giving  or 
refusing  to  give  InstrucM^-lone  «pe  ««A  ^>«^e«iy  -pcsss^itfi^  it^  ^^. 


\i^\ 


(  O*  ^    *f  ft    '■'"'  -'■"*  *    *  fi-'f 


>U 


i  X«»i-'v  Z  I' 


A«i(  Aif  im'  on  •v«*i 

•If  nil    ,tM$u3lf9a»o   il   #«: 
aX     .ibJLaqrx   ttm  bttA  ^tv^htti 


Ktithor  the  raoerd  nor  the  sibatraot  of  r«oord  fil«d  la  this  oourt 
•hows  that   such  instruction*  as  appear  therein  constitute  all 
that  vera  gi ren  or  refused  on  the  trial. 

It  is  charged  that  counsel  for  defendant  ^as  guilty 
during  the  trial  of  making  unfair  and  prejudicial  atate»ents  la 
argument  to   the  jury  and  during  the  course  of  the  trial.     This 
charge  is  met  by  the  assertion  that  counsel  for  plaintiff  used  in 
the  preaenee  of  the  jury  epithets  and  language  quite  aa  offenslTt 
as  that  indulged  In  ^j  defendant's  counsel j  Chat  counsel  for  heth 
parties  vere  guilty  of  isiproper  conduct   in  the  presence  of  the 
jury  ia  certain,   and  had  plaintiff's  counsel  heen  satisfied  vith 
staking  his  ohjeotions  to  opposing  counsel's  conduct  at  the  triad, 
this  court  would  have  heen  eosipelled  to  rererse  the  judgtaent  not* 
withstanding  our  opinion  that  the  evidence  preponderates  in  de* 
feadant's  favor.       Mgei  v.  £:erefie''Ponneyald  Coal  Cc^..  159  111. 
App.   8.     The  words  "vamp,*   ''soheaer''  and  "hlaolonailer^  were 
"bandifld  about  between  ootmsel.     Ooimael  for  plaintiff  charged  de* 
fendant  and  her  counsel  with  being  "a  villianoua  pair  of  va!i:ipu;* 
that  defendant's  oounsel  was  playing  "the  double  gunn,   sknd  he 
is  as  guilty  aa   she  is, guilty  of  the  meanest,   cowardly  conduct 
known  to  a  lawyer  and  against  all  legal  ethics  and  too  lotv  for 
any  self -respecting  aesaber  of  the  bar  to   even  aeaociate  with  or 
to  try  a  ease  with  on  the  other  side  of  it."     Other  language  of 
plaintiff's  counsel  tends  to   charge  defendant, out si do  of  the  ree« 
•Yd,  with  the  crizoe  of  forgery.     iVhile  it  is  true  that  these 
charges  and  epithets  were  met  by  defendant's  oounael  with  language 
fttite  as  offftnsive  as  that   ffitrployed  by  plaintiff's  counsel,    vs  do 
not  think  that  on  the  record  before  us,    and  in  view  of  the  ett&ally 
objectionable  remarks  made  by  plaintiff's  attorney  that  the  lat- 
ter'* error  should  cause  a  revtirsca  of  what  appears  to  be  u  just 


•▼1«^.>^M>  tit  »/liip  t^u^.'vi  ^AJi  »t«rl»l«*  TxH  *i^^  ^«  •»A»«*T4[  ftcCi 
iCiotf  i«l  t—nuoxt  tsdi  itmmam^t  »* $gi»k>»\»h  xi  al  ba^ukal  $mtit  mm 

•l-Oi-  ^K-r»r«'i   d:t   b«XX««Ke»  WMtf  »%»i£  Mo**  t<ci»»*  9ldt 

-til   .  .ftv  ifolt  Mf  y gfl »P:«»J^»1i»3t   .r  JiRSLiS       •'«»r«t  •'taiibsftt 

••i)  i:titl£iig  KOt  X»anif«v  .f'}9  tfwi^d  tuaim  bmlha»d 

J  sc;c>.  '  «ai»<f  liti*'  Xtttauroo  xti  tnm  HuiJtaat 

lel  «vaX  oci  ban  t^liiio  Hi«JU»ii  b«i  ««xi«X  #  f«l  avvni 

Yo  Mlliir  m*mli>om$s  m&^  '  ..   'i.e  a»d(te»«  a'KXt^»^•T-tX(»Q  v>* 

!•  i^tnt^wa  *K»et.>       ' .  ^  ;  i8  tftitlo  A/li  Rft  ((*Xv  •««•  it  ^f  ei 

•••ir  •irft  !•  «?M«lvc),  f  .<>(>»  1917  •jfi&tftt  ot  «I>rai»  X«tiui«0  a'tUtcJUXq 

*««t^  t«rf>  6iAt  •!   tl  •it.MW    ,x**%t9Ti  lo  •ajhro  aiII  dilnf  ,.Vr« 

•»i»tfi»fl«X  if^br  XMiUroo  i('#«*ba»t»0  x«f  *Mr  rx«v  a^rfilq*  Imm  ^^'Ukdt 

«A  m   ^^43. .^3  t^ttlloliiXq  x^  bv%p£w»  i*^  •'I  »«i>:n>in«  t«  •flap 

YXX«Ayt   .  .Air  ril  ftito   ,•»  natwr  Moosn  0di  t  sCalXI  tuft 

-/jiX  m't   t»!if  •xtttL^Si0  a'ttllfUJiX^  ipt  9thmtx  tslTjMM  •ItfaliAilMt^* 

#•»!  i  ^««  f«if«  lo  XterY*v9ii  «  ••»«&  bXi/arta  ««««•  •''r*^ 


Yerdiet   and  judg»«iit.   Ktang,  y»   Calmwr^,  H.  ^  S.  ^.   G£« ,   206   111, 

*9P,  IT;  i'^ytoi^  V.  v^ju^sas  ai:  j^asaa  :£ajii.  i^a  ui..  102. 

Ilt«  judgment  of   the  Circuit   ocurt  is  affinaod. 
MttSurAljra  P*   J»«ad  Katoli«tt,    J. «    concur. 


:ttt  f^ 


y% 


4M  •  27426 


VILLIAU  HA0LZ7, 


App«ll9«« 


▼•• 


CHICAGO  WET  WASH  CckpAMY, 
B  oorporationi 

^pel 


7>" 


'^ 


XUNICIPAL  CXfURT 
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MR.  JUSTICE  D£VSR  DSLIV1£RJSI}  THE  OPINION  OF  TKB  COURT* 


07  CHICaOO. 


Plftlntiff  brought  an  action  in  the  Municipal  Court 
•f  Chicago  to  reeorer  deoaaces  allaged  to  have  hoen  euatained 
"by  hia  by  reason  of  a  coIliBien  which  occurred  on  December 
13,   1919,  between  autoaiobiles  ovned  respectively  by  plaintiff 
and  defendant*     A  judfpaent  was  entered  upon  the  rerdict  of  a 
jury  in  fmror  of   the  plaintiff  for  the  sua  of  $338 .20  • 
Defendant  brings  the   case  here  by  appeal  for  roTieva 

The  principal  reason  urged  here  for  a  rerersal  of 
the  Judgaent  is  that  the  court  erred  in  adaittlng  iaproper 
evidence  on   the   trial.     To  prove   the  damages  which  plaintiff 
asserted  he  was  entitled  to,  he  sought  to  prove   that  his 
automobile  as  a  result  of  the  collision  was  injured  to  such 
extent  that  he  was  compelled  to  pay  the  sum  of  #281  in  re- 
pairing it. 

The  driver  of  plaintiff* s  car  testified   that  as 
a  sresult  of  the  accident  the  whole  rear  end  of  the  car,   en 
Ovei^land  Roadster,   was   torn  out  and   "also   the   running  board 
and  the   fender;"   that  both  rear  wheels  were  brol»n,   one  tire 
cut  and  the   windshield  smashed* 

One  Abrahams,    testifying  for  the  plaintiff,   stated 
that  he  was  manager  of   the   4hite  Garage  where  plaintiff's 
machine  was  repaired  eifter   the   accident;    that  he,    the  witness* 


\ 


«»«XXft(tV' 


.BY 


^tiinO  lavl'^^  tlxuV.  »ii"  ,.  ;  !         i.,-.  ;■ 

ib«ftt«;^aoa  n»»d"  evan  o'      i.^rujus  3?a*»'fr  isvooht   n«'   p^ssjfflO  lo 
T«K/«i»oaC  no  b0xtao9o  Aokttn  uvlHtHoo  a  lo  nocaoi  x<r  fllJf  x' 
tllinlMlq  Xi  x^9Vl}ot[99i  Dsmro  a^XicfefflBst'      «,,..>..*,rf  ,eX9i   ,€! 

.Ofi.aesf  ^0  mum  •£»   70t  m^AXdXQ  mtf  to  towt  al  tv«t 

Id  X««i*T91  «  lol  •Tad  bairsfi  a-)!' .-^i  X«4tdalY«  mH* 

Mid  tmtii   MT«i<{  04  3rdh  ,        <•  «^  <tn«  5»lu««ii 

ftoira  oi  J)vttt{;nl  aav  aolaiXXao   <rrtf  ic  .  i(<*MOla» 

••%  ai  X8.v|^  !•  avc  »dS  xbsi  oi  J>ftXXao;nn3  aav  m{  1*4^  ia«rx* 

Hf^  fatU    b%l\lin9i  imo  m*irUa:  •srixb  ikOX 

tm  ttmtk  9ii$  to  ba4  lan  •X«il»  atfl  ^««AXoe«  e^  to  iXiiaoit  • 

•xit  oLo'td  •i«fr  QX»»£(ir  lAft*  .^di  *ix»lt>a9\  mtt  baa 

»b*i&M«t.  bi.»XAmhatK  td»  £>Aa  #«» 
^-^•'*      V  .rl.:    i.  ■     ■+    ,aA«ri«ttfA   »«•■• 

«*lii^/U.-.i.4   s'laffv  albino  aJIii^    9Af   la  la^naiK  c«w  uiC  trndt 
^m9  9attm  miU    ,srt  /axU    j^aabX&oa  arff  'xa^la  b«rtXjw(«^  •«*  tmlttoMm 


•aw  the   repnira  Bad*  and  that  h«  had  rendered  a  bill   to  plain- 
be 
tiff   therefor.     The  witness  further  testified   that/wae  unable 

to  state   specif ieally  what  repairs  had  been  made  on  the  car 

without  referring  to   this  bill.     He    testified  that   the   charges 

made  were    the  fair  and  reasonable   charges  for  siailar  work, 

labor,   parts  and  material  in   the  ^ity  of  Chleago  at   the   time 

the  work  was  done*       We   think  Uie   court  was  right  in  pemitting 

the  witness   to   testify  as   to  iriiat  work  was  done   on  the   car  by 

reference    to  the  bill  which  he  had  rendered  for  the   services 

performed.     The  eourt  also  admitted  the  bill  in  evidence,   and 

it  is  asserted  that  this  ruling  was  error.     As  we  read  the 

OTidenoe  as  it  appears  in  the  abstract  of  record,   it  is  apparent 

that   the  witness  was  unable   to   testify  as  to  the   work  done  or 

as  to  the  parts  furnished  without  refreshing  his  recollection  by 

reference   to   the  bill  which  he  had  made  and  which  was  rendered 

for  the  work  done  for  and  material  furnished  to   the  plaintiff. 

Clearly  it  was  net  error  to  permit  the  witness  to  refresh  his 

recollection  by  referring  to  this  bill.     The  work  on  the   car 

was  done  under  the  witness*   direction* 

In  the  case  of  Diamond  Glue   Coanpany  t,  Wietzychewski. 

227  111*   347,   the   i3upreme  Court  held  that  a  writing  may  be  used 

for  the  purpose  of  refreshing  the  memory  of  a  witness  eren  where 

it  appears  after  inspection  of   the   writing   that  he  has  ne 

independent  recollection  of   the  facts  stated  therein  where 

the  witness  is  able   to  state   that  he  correctly  reduced   the  facts 

appearing  in  the  instrument  to  writing  at  the   time  of  the 

occurrenoe,   or  within  such  a  time  afterwards   that  he   then  had 

a  perfect  recollection  of   them.     In  the   case  of  Richardson 

yueling  Co.  T.  oeymour,   236  111*  323«  a  witness  testified  that 

he  had  no  independent  recollection  of  the  amount  of  coal 

delirered  to  a  Tessel''outside  of  what  is   stated  in  the  books. 


-almlq  ai   I  Lid  m  h9X9htt9a  huii  md  imtii  ht\m  •tmm  vUUivri  9^  «•• 

•Xtf«fta  aM^/juH   b«ilJk#a(>#  i!9fS#'xiA  •••ntflv  %dH     ,x«\mx*tit  "xiii 

•tm  utf  «•  •!«■  «»»«f  t*rf  rU4i€n  iMfir  xXX«oi'tlo*qa  •#«#«  oJ 

••■VAito   mlf   iMtU   bmi\Ufi   «a     ,iXitf  •itli   t  saitialvi  ^iiciiJlw 

9fsi  .        .        ,^^  Hi  Imit^i^m.  liam  •$n-ti   ttvdml 

}^UiSir  i-tsm   •Ai  Jintdi  •«       «»a«b  mam  txm  •lii 

Xi  ri.  -S?   9i   en  xtlfdS   oi  »»9attm  mii 

99ot':iuc   >w.:   Id  a^'i^&art   h-Vi   9i€  ttoUbi  HM  9ti*  mS    Moa^loi 

oi&4    ,»»r.«{>iT«  aX  JUtd  adi   h&4iXM^  •aJUs  #*cvo9  mCT     .ft»Mxol«af 

-•<;*   ^  V      9«  ba     .aawa  ««v  ^iXxrx  aidt  faitt  bmtrwJt  ai  ^Jt 

uti...  I  .  H-.  ^*  - '•   ,b^<^"'   '^'-  t3«iiscf«  i»jLJ  ai  oiMv^^A  *1  CM  a«aablT9 

^ra  aaat  af-xov   Ki^   ..    .t^    y:ll^e»#   at   aXcf^uiii  a«v  naan^Mw  ajrlt   /^jtU 

X^  «ai^o»Xlaoav  olrf  ^XiCaancla^  ^jLmiltiii'  bmiialmi/t  •#%««  adf  o^  aa 

Aa^^Jbna^  ojbv  if»l<tv  boa  aiiaa  Md  aif  rioinv  XX^  «Jlt   ci    sooaialta 

rcaia  acur  na  *i*v  -^^     ^  i  !i   ot  saXmtltrt  x^  aoX4d«XXoaai 

•fleiis»tl^   'saan^lv  aif^  tabav  a«e»  aaw 

Mai'  •4'  t«)B  ttUilt*   a  :tctLi  hind  iiutt^   ^atiqc  ,\>£    .XXI  tSS! 

nofftr  naro    juac  vj  x'tMVHi  ^^  ^t<LUb9'i)»i  la  aaaqrvwi  aii^  va) 

afl  a4M(  ad  j«iii  gnltlrai  aili   lo  aoi^caqsal  ta^'irn  ai^iatfa  #1 

a«aii«  olavAfiki   ba^a^a  a«t»iil  ad^   1e  aaJUoaXXaaav  taobaaqaibai 

a#&aK  ^fi»  l^aou»»i  xX.ta»Txaa  ad  ^«d.^  a#aia  *i   aXda  aX  aaaoiXw  adi 

MLt    io  awi^  Af  jta^atirxisnt   adi  cX  8Jiii..)*qqii 

ted  m»^    »ii  i^iit    tiitiaut^'iM  malt   «  dam  ■idtfXir  ia   «aaAaT:.'J9aa 

waafatadait:    u^  .  iiadl  U  nal^aaxXaan  /»a1-sa«  m 

iadt  MA'iXiaa/    u        r*    .   ,*i        .  UI  ast   t^MffiSii  •▼  .aO  anlXadf 

Xaaa  \p  ittuan?  uctt   lo  nojtJsaXiaoa^  tamkamq^tAi  a«  ted  ad 

««daatf  ad»  ni   tk  Ja#a   wt  i«>^r  la  aibXa^«a"Xaaaar  •  el  AaxtfriXaA 


iBut  he  knew  he  put  It  down  there  at  the   time  and   that  It  w&a 
true.     The  Supreme  Court  said   that   "The  delivery  tickets  tr 
receipts  it  was  admitted,   had  been  turned  oyer  to  counsel  for 
defendants  and  were   lost*     The  witness  was   then  permitted  to 
road  from  the  book  the  enteries  showing  the  dates  and   the 
amounts  of  the  deliyerios.     In  this  we  think  there  was  no  error." 
In  the  present  case  we  hare   an  Instrument  admitted  in  evidenoe 
made  by  the  witness  himself*     We  do  not   think  it  was  error  under 
the  facts  shown  to  admit   the  bill  in  evidenoo* 

It  constituted  error  to  permit  Abrahams  to  testify 
that  the   "repair  was   caused  by  the    collision,"     It  is  not  arguedf 
however,    in  the  brief  of   counsel   that  "ftie   defendant  was  not  guilty 
of   the  negligence   charged  and   that  it  was  not  legally  liable  for 
the  damages  resulting  to  plaintiff  from   the  accident.     There   it 
no   dispute   in  the  evidence  as   to  the   injuries  done  plaintiff's 
ear  and  while    the   court  erred  in  pezmitting  the   ndtness   to  make 
the   statement  referred  to,   we  do  not  think  this  error  was 
sufficiently  serious   to  warrant  a  reversal  of  the  Judgment. 

The  Judgment  Of   the  Municipal  Court  is  affizned. 

AFFXBIILED* 

KoSurely,  P.  J«,   and  Hatchett«  J*,   concur* 


-c- 


it   f&ii2    bam  MitJ    *ii^    '*   vieiiJ   awofc  /i  Jun  •A  frftoM   «^  ^«tf 
i6l  Xeentfo&  o-    ifTO  6»crxjK*   r.if*  •'Silt^M  maim  ii  •Jfl»ot'x 

■.TOTis   on    c;«ir   aisflLf    :iiiJU*   w  ajat^   III      .a»lT»TlXab   ©itt   !•  «*ntfO«» 
aorrtSi  ^:fi.r^«   ffff»rr-^.t««l  »R   •Tail   wr  »ejao  ^flsas'Xf  M(^  ol 

.  .I9aai:rf  aasficfiw  sii^  \(f  eb«ji 

.asnai^iv^  ni  II2d   ext^   ^iabfi  a^  mrcia  aio«l  axCl 

XlitaeJ  oi   aauxisxtfA  ^iartef   o^  ions   ita^tCi^auno   „^i 

,*ao^i«  :forf  ai  Si     ".noiatiloo    artf   x^  baawao   ajav  tiaqmx'   ad*  ^Axt» 

tiXluiA  ioa  a»w  trTsfinslal)   adf  *BiJi   Xsanffoo   *o  lalt-i"  siHi^  nl    .levaworC 

vol  aXrfsii;  7XX«seX  ion  a«w  tl  J-«xit   I>ae   bdatarfo   •oa»^tl:^mi  •sLt   \o 

mt   majtt     ,&a»biooa  oj  IXcfniAXq  ai  ^■•^•'^''"•^  aa^iaaj}  aiii 

a'YiiJnX-aXq   anoi   aalrtu^:  9oa»i»iv9  atU^   nl   aiufait   afl 

«{«■  o^   aa«R;ti:w   act;^  aaJbt^ttan^^i  as  bo-its  t%wo   sdi    rtLidw  baa  imo 

•*w  •s»-ti9  aJWtf   Utitai  iov.  ob  3w   »«*   beTxalai  i^neaactaic   aili 

**Ba«isbi;t  arf»   "Sa  XAa'sts'Tsi  &  ^natiaw  ei^   uutlia*  xXJnslalllua 

.MaRllla  al  ;^'Z0oO  X«qioinijlC  aii;f   lo  ifiaaQt^ut  •^T 


(J' 

447-27405  V  '  t'-jf.  i^*^ 


HALPH  R.   BRADWSy  *|    al.,  )  / 


Dein^  BuBin«»»  a*  d^odrieh,         ) 

Aii!|«lX«os,       )       / 

\  )     fiSV^i.^.  FROM  BUIilCIPCi.  Z'M^ 

V.^c^ILXjU)!  AMi)  son,   a 
Corpor»tloaf 


*pp.^K  >  227  I  A.  602 

IfE.    JUBflCB  MATCKS?;  IKLZVKRSO  TM  OPIJkTOK  01^  TK^:  OaTRT. 

Thi»  ca»«  la  new  ^sn-Jing  on  a  rflhaarlng  tthich  has 

Tib*  ^laiBtlffj?  sued  for  jsoney  •;sj>««<l««  at  Aftf!--nd<xBt*8 
rcfiuest,   aroountln^  to  $5S,X0,anl  for  the  furthtr  wasa  of  11,000 
olainiRd  to  "bo  dua  td  them  fr<m  th9  ^^fmniunX  for  Attcrno^**  f9es. 
Liability  for  t)i«  uraney  «xp«ndeA  T^tts  adralttc^l,   hut   as  io   t>ii»  olAin 
for  l«c«l  •ftryicoa  defendant  dsnisd  that  it  h.'-.A  wnploy«d  plaintiffs, 
It  also  averred   that  it  had  no  knovledgt  rsiiether  the  vrnouBt  olalBo4 
for  attorney's  fo«o  wao  r«asonabl««   Th®  cau9«  wae  trlod  "fey  a  jtiry, 
and  the  eourt  Inatmoted  that  it  vat  necossary  to  a  rooovory  for 
plaintiff 0  to  pro're  %y  &  propcadoranoe  of  tho  ovldonoo,   the  faet 
Of  their  flMployiaeuat  hy  defied unt  and  tho  rendition  of  the  «<»rrlceo 
liy  then.       the  Jtiry  were  further  inatraeted  that  if  thoae  facts 
woro  ••Jrahlished  hy  a  preponderaneo  of  the  eridenoe,   then  the  jury 
ghottld  find  the  Ibbuoo  for  the  pl^Untiffe,    and  aneesp  the  danasee 
at   the  euja  of  ^1,000  for  the  eervlcfto  performed,    and   the  further 

•urn  of  ^.'^S.IO  for  the  laoaey  adYanoed. 

argued 
Th©  ©nly   ',ve»igi»Rcn|c/Fhiob  ire  bare  regarded  ue  worthy 

of  cons iderati on  la  that  the  court  erred  In  direotintr  the  ^ury,   in 

•a«0  of  a  flnliag  for  the    >laintiff8,   to  allow  $1,0C0  for  the  legal 

sorritea  performed.      It  ia  to  be  noted  that  the  etatesse^^nt  of  olaia 

does  not  alloc*  that  the  awe  oharged  for  the  eervioee  le  r»aeon« 

ahle.     Howerer,  erideziee  vaa  reeelvod  without  ohjecties  on  tliat 


#0#Tt    .  r^^ 


tf«4a 


su'bj9et»  snd  ther«  in  unooctraidietcd  mwiAmae%  tmi6intc  to  ahev 
that   th6   3uin  oK*rg0<l  vac  nvt   only  »  r^asona'blc  ^amount,  Imt   !••■ 
tbjua  tlM  ttmial  ahars^s  at  thtit   tlma  $»^  nitto*  fttr  tueb   ■•i^loes. 

V9  stmtiKl  in  the  fnrmmr  opinion  that  aa  thur*  wa« 
4rrl<i«&e«  from  rfhioh  th«  ^ury  »lg:ht  oondude  th«t  th«  dMiag«i 
ir«r«  uBll(rii^«t«4,   the  ccmrt   ehovild  not  have  namvA  »  •noolfitt 
anoimt   to  be  allew«d  for  aerric^B  rondorad  In  oaae  the  Juxy 
fouid  for  plftlntiffa  oa  the  other  Isaues. 

lix  x3i»lTr  pi^tition  for  ^  rethesirlng  tto«  plaintiff* 
atr«J^uou9ly     argue  that  thi«  cotxrt  laisimderatood  the  xacord, 
Wt  aft  or  a  eonaileration  of  tHo  argitmonta  ntrt  tm.A  coa  vo 
are  still  of  tls^  opinion  that    It  ▼«•  toobnleally  a«  error  on 
the  roeoM  for  tht  o^urt  to  nsa^o  9»  ••xprnf  amount  as  due  for 
the  legal  sorrioei,   is  eaae  'l«fendant  wao  liahlo.     W«  are,  hov- 
•▼or,   further  of  the  o^lrlen  that  ■sshlle  teehnically  an  error, 
it   is  net   one  irViieh  vould  jvstlfy  us   in  roToralng  the  judfpnent. 
The  aerviooa  rondored  conoom«d  &  tftty  iisportant  ohatter,  aasrely, 
the  reorp;imiKation  of  a  corporation,   soad  the  issuing  of  bonds 
socured  by  its  assets,   '^hiah  bonds,   it  was  exyaoted,  would  be 
sold  to  the  publie. 

In  yi«w  of  the  ii^ortaxioe  of  th';^  ser^icea.the  oora- 
plieatioas  which  it  waa  neoossary  to  meet,    etc.,   as  well  aa  the 
time  end  attrmtion  giTon  to  the  aamo,   should  a  jury  find  for  a 
leaser  aaount  and  Judgmfflttt  bo  entered  thorefor,   this  court,  upon 
appeal  or  writ  of  error  by  plaint if fa, would  bo  obliged  to  ro- 
warae  for  the  reason  that  the  rerdiot  would  bo  against  the  pra- 
posderanee  of  the  eridence. 

The  oueation  before  ua,   thareforo,  ie  vihether,  for  a 
m9rm  teohnieal  error,  wa  ou.iht   to  rorerae  and  reaand  for  another 
trial,  whp.ra  a  different  result,    if  obtained.by  the  defendant, 
wtnild  not  bo  allowed  to  atand.     Since  wo  are  of  that  opinion. 
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huxAlf  ••Ofiii  fair  to  either  p^-rty  to  Bsad  ih9  oasia  >>mck  for  a 
ocY.'  tr-i»l.     JPor  thia  r«»ocn:!  wi  ?,ffiTTa  the  .lu.-?- .-tint. 


ItedUraly,  2'*   J.,   suad  D«vejf,7,   coneur. 
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APPEAL  FROM  CIRCUIT  COURT 
Oy  COOK  COUNTY. 


OLOA  V.  ROSSLHIH  et  al. 

On  Appeal  of  Olga  V.  Rossler, 

Appellant.         )   ^  O)  1^^ 


^  I'A.  6  03 


MR.  JU3TICB  MATCHETT  DELIVSRED  THE  OPINIOH  OP  THE  COURT. 

This  is  an  appeal  from  a  decree  in  chancery.   The 
ease  wae  heard  upon  the  issues  as  made  up  hy  an  amended  and  sup- 
plemental bill  filed  July  21,  1920,  the  answer  of  the  defendant 
thereto,  which  answer  defendant  asked  might  be  taken  as  a  cross- 
bill, and  the  answer  of  complainant  under  oath  to  this  cross-bill. 

The  supplemental  bill  alleged  in  substance  that  the 
defendant,  Mrs,  Rossler,  also  known  as  Mrs.  Dooley,  was  the  owner 
of  certain  premises;  that  on  or  about  October  15,  1918,  complain- 
ant leaned  to  her  the  sum  of  |2800,  upon  the  express  promise  that 
defendant  would  make  certain  notes  therefor  and  execute  a  trust 
deed  conveying  the  premises  in  question  as  security  for  the  in- 
debtedness; that  j^34  of  the  loan  was  immediately  repaid;  that 
thereafter  defendant  Rossler  made  in  her  own  handwriting  and  de- 
lirered  to  complainant  83  principal  notes,  numbered  1  to  82 
respectively;  that  the  note  numbered  1  was  dated  October  15,  1918, 
and  the  other  notes  of  the  series,  numbered  consecutively  there- 
after, were  dated  the  15th  day  of  each  month  succeeding  October 
15,  1918,  and  that  the  notes  matured  monthly  upon  the  dates  which 
thsy  respectively  bore;  that  defendant  Rossler  executed  and  de- 
livered a  trust  deed  conveying  to  the  complainant  N.  LaDoit  Johnscc 
the  premises  in  question,  to  secure  the  payment  of  the  indebted- 
ness; that  the  txxist  deed  was  not  acknowledged,  and  after  its 
delivery  was  mislaid  and  lost;  that  the  abstract  of  title  was 
delivered  to  complainant  Mae  Surr;  that  notes  numbered  1  to  9 
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«iiva  iwui  6*bf  >r  ^u  abBx  '  li'  aoqu  ir^siod  afj  se«o 

.Xi:Xcr«aBenu  uLfii/  ^nonX«Xtneo   lo  ttt'vsiui  •Jil  hnt   ,XXltf 
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itolrfv  aa^Ab  •sUt  tto%u  \;Xiflno«  baiJJi^'c  , 

-aft  Aa«  bafuoMCf*  vaXaaaA  inaJbaata/-  ;  :toiS  \:X*riiaa«[aa-x  x^di 

rvaadot  SlcCaJ    .R  itutaiMlq/n^o  t  -ib  SnuxS  a  birfvll 

-iimi<S9bni  aitl  I0   tnact^aq  itAi  a-zuoaa   oi    ,aoxi«ajErp  xti   aaaioaiq  tif# 
al.'  SfW!    ,]ba%J>(>X»orr  aw  tifto'  ?iU  SMt< 

•4P  'aite  afi: 


inclusive,  representing  $300  of  the  amount  of  the  indebtedness, 
were  padd  and  that  default  had  been  made  in  payment  of  the  other 
notes  and  performance  of  the  covenants  of  the  trust  deed.  ▲ 
trust  deed  alleged  to  be  substantially  in  the  form  of  tli«  lost 
one  was  attached  to  the  bill. 

The  bill  also  set  up  alleged  facts  by  reason  of 
which,  it  was  claimed,  Mrs,  Burr  was  subrogated  to  the  rights 
of  the  holder  of  a  prior  trust  deed,  and  it  prayed  for  the 
restoration  of  the  lost  trust  deed,  the  foreclosure  of  it, 
subrogation,  and  general  relief. 

The  answer  and  cross-bill  denied  the  execution  of 
the  trust  deed  and  the  promise  to  execute  it,  but  said  that  the 
defendant  did  borrow  from  the  complainant  October  15,  1918, 
#2,500,  and  thereafter  gave  therefor  75  of  the  notes  mentioned; 
that  the  other  8  notes  were  given  for  the  purchase  price  of  a 
barrel  of  alcohol,  amounting  to  $266,  which  coioplainant  promised 
to  deliver  to  defendant  for  use  in  a  perfaimery  establishment  in 
which  the  defendant,  Mrs,  Bossier,  was  a  partner,  but  which  alco- 
hol the  complainant  never  delivered;  further,  that  as  security 
for  the  payment  of  these  notes,  she  turned  over  to  Mrs,  Burr 
diamonds  of  the  value  of  $6,500. 

The  answer  and  cross-bill  denies  that  the  defend- 
ant Rossler  ever  delivered  the  abstract  of  title  to  Mrs.  £ui-r, 
but  says  that  Mrs.  Burr  secured  access  to  Mrs.  Rossler *s  apart- 
ment and  took  the  abstract,  for  the  purpose  of  lending  color  to 
her  claims. 

The  answer  further  alleges  that  Mrs,  Rossler  has  paid 
9  notes,  and  that  on  July  15,  1919,  she  tendered  to  Mrs,  Burr  the 
amount  due  on  note  number  10,  but  that  the  tender  was  refused. 

The  answer  denies  other  material  averments  of  the 
bill  and  prays  that  Mrs,  Burr  may  be  decreed  to  hold  the  Jewelry 


•xsfl^o  ^di  "^.a  Jrr»v\cttf  al   Stea  tf9^  ,ktni  &luB'i9A  tudt  bnm  btM%  •Xtm 

A     ,fBb   iai^i*   9tLi  le  •dnansvoo  •xf^  lo  •on«»nol'z«<  tarn  ••lOA 

4«oJ:  Adl  to  tnol  njii  ui.  x^X^jt^iu-^stfuit  etf  oi  tefe*XX«  fr««ii  ^axn^ 

.Hid  »xt*  M  frwtM^^A  a^v  •ae 

1.W  .■•*»«•%   \;w   ejo-*»l  ^•8*IX«.   v^,^    .,-8    wbLm  Lii4  »!£'? 
•tail's.  msU  oi  i«J«»(M<fiM«  Mw  iiuS,  ,htH  ^lUfmUXa  •mm  ti    «d»i£tv 
•rfi  ie"i  i>«\;«-Lq  ll   bets    ,Jb»ot   ;rejrti   loli^l  «  lo  iftblori  ©rfi   lo 

•  ,2   9iuoex9  »i  •skittotq  9tit  hxm  b»*b  tttni  #ili 

,eXW   ,riX  lerfnioO  Jn^itJUXqfaoo  9dt  moil  tiWTtotf  M*  *n«i)n«l»fc 

ibBaolitiBK  89?  .o'lenDilJ   •viia  a»*1»eiaiiJ   bam   ,00e,8| 

q:  ^i)ftelttJ>  Qi  t9rlX»Ji  oi 

-03  1  ,  .^^BjTuaq  *^  vieaoii    .  rfftnsl*!)  stit  tloidw 

\ixiitDOB   ■«(   i«rl;>    ^xodi'm i    ,b»'itYlimb  •Xd^v  '    foil 

,     ,     ic    :.ji5v    eriJ-  "io  siufOtociA 

-t*iBi7«   «*y«XR(70H   .1        M^  «a*cas  £>«:iuo*ii   -XTifS   .•%!(  ^«/{i  «x;«a   ttttf 

,B'ji*ro   terf 

hia<t  B«rf  a*Ia«  oH   ,«iU  *»rii  ••«•/.:»,  i«i'.+ai("i  levsiu  ariT 

aK*  iiua   .Bx¥  •!   &ai»J»nai  ada    .  ImT.  no  i*iit  tn:^    ,  no  J  on    k? 

.taatflei  &unv  'CftArra^  M(J  ^c>'  latfBiot  a^oo  «a  atf6  ^nffaaa 

tii  Io  viTi9fti9r»  iMifiMX  larUu  aaJt«ab  tavaoa  aifT 

XVXavat  aiiw  ^   baa%a«f>  »<r  x**  "nutf   .a'::M  i»di  axanq  ban  XXltf 


»•  ■•curity  for  the  ].oan,    and  that  the  notes  for  $266,    represent- 
ing the  purchase  price  of  the  alcohol  mentioned,   may  be  surrendered 
and  canoelled. 

The  Terified  answer  of  the  complainants     o  the  cross- 
bill denied  its  material  averments,    including  the  alleged  sale  of 
the  alcohol,    the  alleged  receipt  of  the  diat-uonds  as  security, 
and  the  tender  of  payment   on  note  nuabor  10, 

The  decree,   after  finding  the  facts   substantially  at 
set  forth  in  the  suppleBiental  bill  and  answer  to  the  cross-bill, 
ordered  that  the  cross-bill  be  dismissed  for  want  of  equity  and 
finds  that  while  Mrs.  Burr  heid  established  her  right   to   subroga- 
tion,   she  had  waived  the   same;    that   there  is  due   and  owing  to 
complainant   the  sum  of  $2,466,  with  interest  at   6  per  cent,   from 
June  15,   1919,  making  a  total  amount  of  |2, 715.06,   for  which  com- 
plainant Mae  Burr  has  a  valid  lien.     The  decree  further  ordered 
that  In  default  of  payment   the  premises   should  be  offered  for  sale 
by  a  master,    and  that   if  the  bid  was  not  in  excess  of  |1,000  (the 
amount  of  defendant's  homesteaid)    the  same  Bhouv^d  not  be   sold,   but 
if   it  was  in  excess  of  that   amount  a  sale  should  be  made,    and  Mrs, 
Hossler  paid  $1,000  for  her  homestead  out  of  the  proceeds. 

In  her  statement  of  the   case  appellant  Rossler 
specifies  36  respects  in  which  it    is  claimed  the   court  erred. 
Seme  of  these  refer  to  the  alleged  hostile  attitude  of  the  court. 
It   is  claimed  that  the  chancellor  at   times  took  the  examination 
of  the  witnesses  into  his  own  hands,    and  we  are  cited  to  a  number 
of  cases  where   this  practice  has  been  condemned,  which  cases, 
however,  were   suits  at   law  tried  before  Juries.     That  the  rule 
does  not  obtain  in  chancery,  where  the  chancellor  tries  both  the 
facts  aind  the  law,    is,    .ve  think,   apparent.     Moreover,    it  does 
net  appear  that  the  chancellor  in  this  cskse  prevented  the  attor^ 
neys  upon  either  side  from  making  full  and  complete  inquiry  aa 
to  the  issues. 
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^pellant  also  urges  that   incoaipetent   evidence  -wa-B 
admitted  over  appellant's  ©"bjection,    and  this  ie  prol&ably  true; 
but   siffce   the   issues  were  tried  without  a  jury,   the   chancellor 
will  "be  preeatoed  to  hare  discredited  such  eTidenoa,  proTided 
there   is  other  oo/npetent  eyidenca  on  which  the  finding  might  he 
based.        Goelz  t»   6oel«.   157   111,    33;  aictiardsot,  y,  jly eland. 
126  111..    37. 

Coaiplaint   is  also  made  that  the  court   refused  to 
psiTBlt   questions  to   the  trustee,   Johnson,    as  to   allee,3d  conver- 
sations with  him,   out  of  the  presence  of  the  complainant  Mae 
Burr.     He  v;&s  aaked,    "Did  ^rs.  Sooley  say  to  ycu  in   the  presence 
of  this  lady,    'If  I  get  my  papers  baolc  and  Jewelry  I  would 
•ettl*?*"     Objection  was  sustained  to   this  question  «.nd,  we 
think,  properly,  for  the   reason  that   it  was  not   shown  that   the 
trustee,    Johnson,  was   representing  Krs,  Burr  or  had   any  right   to 
speak  for  her  at   that  time.     We  also  think  the  chancellor  properly 
struck  'jut  the   statement  of   a  -vitnoss  i'or  defendant,   aho  testified 
that  Dr.    Johnson  said  he  could  do  nothing  with  VIrs.  Surr,   as  she 
was  "absolutely  jawelry  crazy."     This  alleged  stateiaent  was  not 
said  to  have  been  made  in  the  presence  of  Mrs,  Burr,   nor  was  it 
ma^e  to   appear  that  Johnson  was  acting  for  her. 

It  is  also   contended  by  appellant   that   the  evidence 
fails  to   show  -  as   the  decree  finds  -  that  note  nuaber  10  of  the 
series  was,   in  fact,   due  at  the  time  of  filing  tha   suit;   but  wo 
think  there  is  no  merit  in  this  contention,    as  no   tiwa  for  pay- 
ment  is  expressed  in  any  of  the  notes.     The  statute  provides 
that   such  instruments  are  payable   on  demand,    and  sucJ;   is  the 
general   rule.        See  section  7,   chap.   98,   Cahill's  111,    Btats., 
1921,  p.    2382;   Carnall  v.  Duval.    22  Ark,    137;  Eabebian  v, 
Sh Inkle,    26  R.    I.    5C5,  p.    503;    Jones  on  Mortgagee,   vol.    2,    sec. 
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*on  ati^-  u  7-..kjy  -^ttllii  as  X»w»t  %I»^BXoa<f*"  ««w 

H  -  !jvifiqi  »riJ  as.  obMt  ttond  ov«rf  oi  btM9 

»on»fclTa  e>i;j   Jii^i    .tn4iXIaQ<(«i  t^  fcfftiroineo  o«X«  r.*^   "■" 

a£*  -     f/  -zstfacLw  a^oat  isA^  •  aJbnl't  aeia^  is-^-  &.i   ,j..c. 

tw     <       ;-2wn  flrfi  snlXll  ^  wai ^   f>fi*  *a  •tfJ&    ,    •.--     -    ,ajiw  atiiaa 

-X«9  xul  .<nJti   on  e£   ,aoiirta  ttrac  aif<^  al  llYtm  on  nX  •i9ilis  taidi 

tobtrorf!  9fvt*f  •di     .aa^an   ttfi  "to  %"*  ni  AaaaaiVEa  al   toM 

9iLt   st    'otm  Lnr    ,trtaa>aJh  a.<-   -oXdavxi  ^''^^  t^nOfizTti^acri  rCatii  tdM 

..c*.  .  a*XXlrteO   ,b?  .qi«»f(i>   ,T  aol^oo  »ae       ,oXi«   laasnaa 

.-  a^i^jL^  :vex  .<«a  s?  .itoifi  •'  iiiEiiSASt  :*6cs  .%  ,xrt^ 
.<.ov   ,«»^)i-xoU  na  aanol    ;eoe   .«  .A08   .1    .K  bS   .aff/it.-iB 


1174;  Sat  oil  v,  Trueadale.  40  Mich.  1,  p.  6;  Jaclcaon  v,  dromu^i. 
218  111.  494,  p.  499. 

Appellant  further  makes  the  point  that  the  aver- 
aenta  of  the  bill,  the  eTidence  and  the  aeoree  do  not  correspond, 
and  in  support  of  txiis  contention  refers  to  the  copy  of  the  trust 
deed  attached  ^o  the  bill  as  an  exhibit.   The  hill  did  not  allege 
that  the  copy  was  a  true  one,  but  only  that  it  was  substantially 
correet,  and  eatiriihits  as  desorihed  in  other  parts  of  the  bill 
correspond  vrith  the  proof  and   the  decree.  We  think  this  was 
sufficient.  Price  v,  Solherg,  269  111,  459,  p.  462;  Denrpeter  v, 
Lansing.  244  111.  462.  Hor  do  we  think  there  is  any  merit  in 
appellant's  contention  that  the  bill  is  framed  on  different  and 
inconsistent  theories.   21  Corpus  Juris,  415;  HenderaoQ  v. 
Harness,   164  111.  520, 

The  controlling  question  in  the  case  is  whether  the 
findings  of  the  chuncellor,  made  from  the  cinflicting  eyiderce, 
are  clearly  and  palpably  erroneous.   If  so,  the  decree  should  be 
set  aside;  if  not,  it  should  be  affirmed.   That  such  is  the  rule 
to  be  applied  is  elementary  and  so  well  settled  that  the  citation 
ef  authorities  would  seem  to  be  unnecessary.   Upon  the  con- 
trollijig  questions  of  fact  -  whether  the  trust  deed  was  executed 
and  delivered,  whether  the  loan  was  to  be  secured  by  it,  as  com* 
plainant  averred,  or  "by  jewelry  as  defendant  claimed,  whether  the 
story  of  the  promised  delivery  of  a  barrel  of  alcohol  was  true  or 
untrue,  whether  the  defendant  delivered  the  abstract  of  title  to 
Mrs,  Burr,  or  lArs.  Burr  surreptitiously  took  the  same  away  - 
there  la  a  direct  conflict  in  the  evidence.  Moreover,  it  is 
such  &  conflict  as  makes  it  iupossible  to  believe  that  one  or 
the  other  of  the  parties  aight  bo  aistaken*   The  unpleasant  duty 
of  determining  which  of  the  witneasea  testified  falsely  devolved 
upon  the  trial  court;  and,  as  already  said,  the  question  here  is 


.tLM&BSJOX  •▼  riotmSL  :*VXI 

.5«*   A    .  .-XI  tlS 
'tBrm  mtif  iMtif  tni9VL  •^i  8»3U«  imi^ut  inaXXi>qqA 
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xJiiMtiaat^itum  saw  it  txiii  \laQ  tua   «sao  ^uni  a  tuir-  ^eo  9tli  iudf 

,r  teinffargg   ;S64>    .1   ,  .-'  i-    .1X1  WS    .nt»8fXoti    .y  go ^5     .-tnoloXVlini 

rrl  IXi^B    ;rTA  »i  ••xaif^  Jtolili   av  ob  10%   .Sd>   .XXI  ^K    «£&uUlSfti 

Jbeun   >n»-20't1ib  fto  beuuu^l  ml  Hid  9tLi   torii  aottnttiaoo  f*  timll^q^^ 

,r  ffflprcftltn^H  ;c?X^   ,8lijj'l  uuaroD  XS        .t«i-xo«xU   inelBlsiio&aX 

.0£i8    .III  *8X      .pBdrtTEiiH 
•1(4^  laxfie.rtv  iit  vaao  •cUt  itl  noilai»Jip  jinlXXoitsoo  exft 

.«0fT6l)jtT«  MffiioiXlaito   9i(i  itxyt'i  dhazi.   ,^oIXoorwilo  ftif.^  lo  asnll)nl^ 

•(f  £>X;:fodB  9aii>»i>  ori^   ,oa  'il      .atnuaoirn  xLihmlMq,  bas  xIijmXo  »t» 

tLtn  •/!}  si   !i9im   iMd'^     ,hBKrtVtm  94  bXu^HH   ti    ,lon  'li    i^blBM  i*« 

aolimtX*  Bdi  i^tii  btlfts*  XX«v  o«   bn»  'Ct^^n^'MX*  «1   {«oXXqq«  acf  oi" 

•sod  e«(^  rfOfU        ,xjA699BihTtTW  94  OS  r»*a  ibXirov  m9litiodiUB  lo 

tetuaax*  a^v  &»•£   tavti  9d1i  t^dtmrtv  •  fOMl  le  mttoli99u§  j^uXllott 

<4R0D    B<     ,tl    ^0    &«<X</0»«    »<f    0;^    Batt   K0Ol    9iU    XBJtUBtiW    ,h»teTiXftli    bOM 

Mtl  t^ffidffn  ,b9*f*ljtXu  ^njibn»le&  «j  v-i  C*v*t  X*'  ^«   ,J^iT*v«  twuiiMl^ 

10  •irt.^   ixw  Xo'ieoXjs  to  X»tt<i«1  jb  lo  ^arXXsli  bBBlao^q^  Bdi  lo  vso^* 

o-i  0  lo«^;rt<Iit  0di  ItarcarlXaA  Ituilafilab  9di  YttK^tdv  ,«jrt^a<i 

•oMc  cdti  nooi  xlBuoi  Ht^BTtsm  rxtfti  .bi>i  -xo   ,tt0K  ,«tM 

•  I.  ^A    ,i-*Ti»*'<aX     .aonetlir*  •lO  ai  toII'Xisod  iorxll>  «  ai  9i9dt 

to  ano  iAil^t  «ir«iXe(f  aj>   •Xcflaaociisl    ^t   •»ijuB  «a  tolXlnoo  a  xfaya 

Xltfi>  #t«Mi«aX^pBi;  axfi'     .fra3(ji;rai«  «^  ^^il^iar  aai^i^f  Bdt  la  taiUa  axXl 

bmrXoreb  xiBBlal  bmi'tiiBiti  aaaaanJ-lw  SifJ*  .td  /ioX^fv  lalnltj-raiaB  ^a 

al  9%Bd  n9itB9irp  aiU    ,&Iat  vUkta^'xX'i  a^   «i^<UB    :i-zffoo  iMlxi  9di  aofjv 


whether  iha  chancellor  tras  clearly  and  palpalsly  wrong.  In  such  a 
case  we  may  not  disregard  the  undoubted  advantage  which  the  chan*> 
oeller  has   in  seeing  and  hearing  the  witneseea. 

Ur contradicted  evidence  tends   to   show  that  £Lae  Burr 
beoaae  acquainted  with  the  defendant  Mrs.   Rossler  April   22,   1913. 
Mrs.   Kosisler  conducted  a  rooming  house  at  5171  Ellis  avenue,   the 
premises  here  in  controversy.     Mrs.  Burr  livfsd  there  with  Mrs. 
Rossler  from  April  22,   1918,   until  June  19,   1919.     On   that  date 
she  Iftft  the  house  after  a.u  altercation,   on  account   cf  whidh  Mrs. 
Hossler  took  out   a  warrant,    aiiarging  her  with  the  violation  of  a 
city  ordinance,    and  Mrs*  Hossler  claimed  upon  the  hearing  cf  that 
case   that  Mrs.   Burr  had  «truc}c  her  with  a  cluh.      Judge  JleTrconer 
of  the  Monicipal   court,   who  heard  the  case,    fined  the  ooiupiainant 
one  dollar  for  her  offense.      Mrs.  Burr  was  a  widow,   ^'ho,   prior  to 
taking  rooms  with  Hrs.  Hos^sler,   lived  at  Morrison,    Illinois. 
She  was   the  manager  of   the  Memorial  Hoepltc^l,    an  institution 
ooBtrclled  hy  Dr.    Jolmson.     This  hosi^ital  was  situated  at  430 
Hast  32nd  street,    in  the  neighborhood  In  which  Mrs,  Rossler 
lived.      In  addition  to  keeping  roomers  &.tb,   flossier  was  the  part 
owner  of  a  business  in  toilet   ai'ticles,  perfumery,    etc.      It 
was  conducted  by  one  Hishakawa,   who  lived   In  her  house.     Mrs. 
Rossler '8  home  was  incuabered  by  a  mortgage  or  tinast   deed  in 
the  sum  of  |2,&00»  which  was  held  by  Mead  &  Coe.     This  loan 
matured  October  2,   1918.     At   the   request  of  ILrs,  Rossler 
Mae  Burr  secured  from  the  bank  at  Morrison  a  cashier's  check 
for  $2,238.9  6,   dated  October  10,    1913,   and  endorsed  the   same 
to  Hrs.  Rossler,  who  turned  it  over  to  Mead  &  Coe   in  part  payment 
of  the   ind-Jbtedness;   ^2,300  was  paid  on  this   indebtedness  October 
11,   1918,   the  difference  between  that   amount   and  the   cheek  being 
paid  in  currency. 


»$»ti9%ttitm  tilt  xrftiiseif  ftoc  soift»«  nib   tMtl  fll— 
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*t«r  TTft  »-?•*  icjrsaaTi   .  -■';<«  nr'tcr«>9i  c*  rrXflbbe  •  rll 

,  ,x.?BU,'ltoq   ,  m'iBBflf  «  la  TSfrtra 

.»«;fOi(  tarf  irl  banriX  ailV  ,tf>«B:£eil8Jti  t^Q&^tttmoc  ntm 
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•^aaTxua  erl  bZjiQ 


OctoTser  14 th  another  payrnent  w»e  male,    Ik  which  the 
check  of  Mrs.  Burr  for  ^404  vas  UB«d  erd,    ths  loan  'bciiu;  paid, 
the  ahetraet  of  the  property*   which  had  heer.  -^eld  by  ^4ad  &  Co«, 
was  delivered  to  Ira.   HcBsler.     ICrs.   Burr  teBtiliee    that   eht  ad- 
vanced thte  money  at  the  solicitation  of  Mrs,  Hoesler  after  con- 
sulting with  her  relative,  2£r,   Norish,  TPho  was  oonnected  «lth  the 
1»anl£  at  Morrison,    Illinois;   that  he  advised  h«sr  to  have  au  at- 
torr-ey  handle  the  aatter  for  her;    and  eh*   says  that   she  tcld  Yrs, 
RDseler  she  voulfi  lotja  the  juoney  tc  her  if  Mrs.  Eofsler  would 
give  a  first  rcortgagc  en  the  property  r,nd  inake  notes  ■p&y^'tlc  one 
eacl-  motith,  rith  interest  at  6  per  cent;    that  Mrs.  P.ossler  agreed 
that   Gorplainant 'c  attorney  should  draw  the  papers;    that   there- 
after the  coajplainant  Burr  was  taken  dowr.  irith  the  flu,   sxaS.  while 
she  was  ill  itrs.   Hoselcr  represented  to  her  that  the  mortgage 
would  "be  foroclosed,   and  that  upon  Mrs,  Hosslsr's  promise  tc  exe- 
cute the  papers  afterwards,    she,   eong)laiaant ,   turned  o-'rer  the 
obecks;    that  when  the  last  check  for  |404  was  {iiTer   tshe  also 
turned  over  to  A'ro.  liODslTr  currency  to  r>ake  up  the  btlance  of 
the  loan,   and  that  Ifre.  Eo«?sler  afterwards  returned  tc  her  the 
8U31  of  .^34,  which  was  net  needed;    that  defendant   said   she  f-uld 
aake  different  notes  in  groups  of  three,  the  first   two  of  each 
group  teing  for  the   sum  ©f  $33  each  and  the  third  for  the  suai  of 
#34)|^  tisilcing  ^lOO  of  the  principal,  whic^v  ghe  would  pfi.y  every 
three  months;    that  on  either  the  X8th  or  19th  of  the  month  Mrs, 
Hosslor  came  to  coBiplainant 'a  room  and  laid   the  abstract  and 
notes  on  vitness'   desk  and  said  that   she  had  fulfilled   that 
part  of  her  pro?ui80;   that  just  as   soon  as   she  was  able  che  would 
go  to  the  attorney's  office  and  have  ths  trust  deed  siade  out. 
It   is  undisputed  that  the  notes  which  are   in  evMsnce  ^>xe  in 
Mrs.   Hossler's  handwriting.      The  first  one  is  dated  October  15, 
1918,   and  the  first  nine  of  the  series  were  paid. 


,»ct>  *  A«t»t:  xtf  i>^«^.  fi»W  ftait  deJtilir   «\rx*^:iq  pdt  to-  #ojn:t«cf«  Mil 
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Ico  awe  »ri:>  TVl  hri^j  m   '1o«*  efi$  "i^o  mem  fAt  ^0%  yeivcT  fn^'xa 
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rilXul  bti  aria   I«i1^  ftiAa  knm  !»•>   's^aatXv  no  aaton 

Atsu  eX«i^«  a«ir  «ii«  am  nooa  tu  Hui  isdi    ;»aXiRaif  fti  tt  /xsf 
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*Al«f  ATtaw  acX^ac  ^ii    lo  MtXa  laxlt  axU  frtia   ,ai«I 


Sffyo.  Uurr  testifies  further  that  on  Octo'crfr  2o,   1V.18, 
when  siie  'ffAB   sitting  at  iier   table  in  tiie   sitting  reois,  Ifre.  Ro os- 
ier oaac  in  nnd  handed  to  her  a  i>aper,    saying,   "There  is  your 
trust  dsed, "     SHae   olLbo  teetif  iee  thai  the  abstract  was  handed 
to  her  with  the  notent  on  the  lath  of  th<9  Bonih,  when  Mrs.  iioBsler 
■brought  the  notes  and  left   thtm  with  her.      ahe  says  xhat   »he 
looked  the  trust  deed  over;    that   it  was   in  Mr^.  Eosoier's  hand- 
writing;   that  tht'.  »;ords  "trust  deed"  were  vritten  at   x.he  top,   and 
that   the  aciuunt,   $2,706,  waiit  also  written  in  il  aixd  also  Xfx*   John- 
son's nftiae  as  trustee,   &jid  that   it  eontainec*  a  descripti&n  of  the 
notes.      She   B-xyt^  ths*t  she  uompared  the  description  of   the  real 
CBts,to  JiS  it   appetirf'd  in  tiie   trust  deed  "«ith  the  description  oi' 
the   sane  as   it  appeared  in  the  silsetract,   and  that  thcfie  corres- 
ponded.     She  furt>.«?r  says  that   she  called   the  attention  of  -ire, 
Bossier  to  the-  X'act  tbat   the  deed  had  nob  heen  aoknowl edged,   and 
that  Mrs*   Kossler  said  there  hissS  a  notary  public  Juot  aoout  a  hlollk 
away,  and  t!i4t   sho  could  haye  it   ackaovtl edged  if  desired, 

lllfrs.  Burr  iurther  says  that   3he   tr.en  put  the  deed  in 
an  «n7«lep9   and  placed   it  In  her  desk  and  thsj  next  day  tooi  it   over 
and  showed  it  to  Dr.    Johnson;    chui;   she  took  it  baok  hoae  in  the 
ererjing  and  put   it   in  the  eiweiojae  wltn  other  papers  and  put  it   in 
her  desk;    t.hat  th;^  papera  rou.aJLnou  there  tv7o  or  thioe  duya;    that 
wto.en  I)r.   Johnson  called  she  went  to  her  rooxii,  ^ot  the  no  tee  ctnd 
the   abstract   ar.d  gave  hlr-i  the  envelope.      Dhe   says  that  ahe   sealed 
the   enrelope  aa  ahe  Tsent  down  the   ot^a,    and  ^ave  it  to  Dr«    Johnson, 
ana  th.-:i.i   &he  has  never  seen  It   nince.      Sho  fux"ther  saya  that   she 
gatre  it  to  him  to  take  and  put  in  his  safe  down  town,   because  she 
eould  not   lock  her  daak,   and  sJie  took  the  notes  and  the  ahstraot 
and  put  them  In  tlxo   safe   at   tlae  hospital, 

krs.  Burr  also  deiscrihes  how  in  January,   1919,    she 
aa^ced  Dr.   Johnson  for  the  trust  deed,    and  that  later  he  called 


t9tm»Ji  mgn  T^ars^ttii  9d.9  ^ahJ  »9l\i&n»t  omLt,  .^acb  ittn* 

^tldr  axM  •!<»:      .t«J<  tt;»i«r  oivitf   ^Ikai  &m  iiij^orni 

l«  a^*j*4Ai-«:**  aiU  lUJtw  *«»A  i«ri:  '    fe^ittecj^  >  •!•• 

tit.-     .        r-lYotaDMl  Ji»»^  loffc  b»d  #i«Jb  *i<i^   /«fl^<<}9i>i    .  ^^   <.n   ifiidsol 

odi  al  wood  jitwd  ii  ;ftOBflXot    .•«r  r.  cii*  fwrit 

Yov   »'£(Z  ar  51  &Y«a  biu  ,at»*«  •!£»  <nrM  iM«ir  ttt  ut  ot»Xr/^«  «iC^ 

«ifa   tmki  i»V>  '^   ^<(B      .mon/n   ij;  na«a  «'>v.  ibiaa 

oflA  •tjvi^cf   ,iiveJ  ;^t»o£-  •!«&  Nii\  etX  ti/t[  bmu  ftaUi  o?  m/..  .v 

toAttadti  9dt  i«fj5  aeiaa  •?£»  iool  •«{«  An*   .'Ai»j>  "xa^i  aLroI  ion  AXcaa 

.XA;fi:<iaeif  *i«  #«t  •%••  ^At  ni  aiM^  4a^  hum 
»tia   ,^xex   ,rt>unsil  ni   «od  ••\ilr9m9h  vl^  tsi.'<     . 


back  and  told  h«r  that  the  deed  was  not  there;,  that  a  search  was 
made  for  it  without  avail;  that  she  told  Mrs.  Rotsler  of  the 
loss  and  that  Mre.  Rossler  said  that  if  it  waa  not  found  eh* 
would  execute  a  new  one;  that  repeated  dates  were  set  for  doing 
this,  hut  that  Mrs,  Rossler  each  time  atade  some  excuse;  that 
after  six  or  eight  different  appointments,  Mrs.  Rossler  on  June 
19th  oame  to  oomplainaat 's  room  just  as  she  was  about  to  leaye, 
and  oomplainant  then  told  her  that  this  matter  oould  not  be  put 
off  any  longer;  that  they  Btust  go  either  that  day  or  the  day 
after;  that  Mrs.  Rossler  then  told  her  that  she  and  Dr*  Johnson 
were  hiding  the  trust  deed;  that  complainant  replied  that  this 
was  absurd,  when  Mrs,  Rossler  flew  into  a  rsige  and  said  that 
she  had  called  her  a  thief;  that  when  complainant  thereupon 
started  to  leave  the  house,  Mrs,  Rossler  gxahbed  hold  of  her, 
pulled  her  baoic,  called  for  l^oshi,  loeaning  Hishikawa,  who  came 
out  of  the  basement,  and  while  Mrs.  Rossler  was  telling  hia 
that  she  had  been  called  a.   thief,  cosiplainant  walked  out  and 
over  to  the  hospital,  and  next  saw  Mrs.  Rossler  at  the  Clark 
street  police  station,  where  she  appeared  in  response  to  the 
charge  made  against  her. 

Mrs.  Burx  further  testifies  positively  that  there 
was  no  mention  of  diamonds  or  jewelry  given  as  security  for  the 
money  in  fact,  and  that  no  such  allegai  fact  was  ci^imed  to  be 
true  upon  the  trial  of  that  case. 

On  the  contrary  lire.  Rossler  testifies  that  ICrs, 
Burr  omuQ   to  her  home  the  last  of  August  and  said  that  she 
wanted  a  store  room  in  the  basoment  to  put  in  $5,000  worth  sf 
alcohol,  the  price  of  which  she  said  she  thought  was  going  up; 
that  llrs,  Rossler  told  her  she  would  rent  the  room  for  that 
purpose,  but  would  not  be  responsible  for  what  happened  to  the 


•«•  iiouMi  •  *Mii  .i«rsmHi  fm  «Jrtr  to*fe  •di  tmtti  oatf  kloi  htm  jImmT 
•d#  )•  T«Xa»0'1  .irrl!  l^Xoi  •!(•  iMdi  ilLfm  ivf^fk*  tl  ^0l  •Asm 
•ifa  fvitfol   ion  a^n  wiuti  Jl>iA«  ioI««oX  »btk  ^Ar{>  Jmm  asoi 

ttfilt    ;a«iragc*  eews  •Jmuh  •«i>  i(MM  lAlsaoH  .{till  }«/£i   iW  ,«ixii 

X^b  •Ai  to  Xf^   ''MlJ  rsmdil»   o^     sj:'".  "i^rll  imA'  I   xn«   'tlo 

jHotfufoV   •tCt  JbiiM   exia   iatt^  v»i{  hl^i  iwli  T«ia«oii    .  X^    irnf^M 

Bltti  itttii  betlqpi  inj>ni£lqxi»t>   inds    ;hb9b  gain,  ibXa  w%»w 

'jtUf  B'^t  ^  ofnl  WftX'i  toXaso^t  ,a'iU  no^w   ^Mi/adis  a^w 

HOiiM^tikiLt   J-fUuti«X«t(Od  A9i£v  J^Afl^    ;1«»1:  .^    jB   Tftil  teXXtfO  Ab4  aitt 

««ai<  le  £Xoif  J^ioAis  laiXedc      .  jcif  9tli  «raml  a#  b»^«a#t 

«iwe   0^  «««w3UL/CKiM  ^erifti^er.   «x.^nv%r:  tco-t  tefX«e    ,^£l>«<r  tail  taXX«<C 

,X9iL  i9riiASt»  ai^e  asiAilo 
a<i»d:i  t*dt  xXavX^laaq  aai  ti/av>  vaif^iul  itrf«i:   ^wrd 
•sli  lol  Vtxijoaa  atf  tfyrk'4  "{pil^wtii  ?«  afcoofMiit  la  noi^oit  m  aAv 
M  al  ibaoil^la  «>iv  #mil  ii»^XX«  >»iCt  l^«<#s    .^ojetI  ai  V^V- 

•  •ojue   t«ift  1.  f*efi  aaqv  airx.* 

.aa^  lAf^i  a«/l^iaai  xvXnaail  *aY.i  v^unhiOv 

9j£»   imtlt  hlMM  hohs   Jiuri^w.  to  jmai  tad  o:>   ^vja;. 

la  iWicir  000, d#  al    >uq  «>i  jnam»«i(f  url^  ri  aacrx  •vata  a  b^tnsv 

:<CV  ^ttioTi  aaw  irijiuvii  Sifa  A1«mi  9!fa  rfal  r^it^  erft   ,Xo/iaoX>s 

^ai<^  lal  ao^n  •lU  Su^ir  ftluov  axla  %aif  b/oJ'  laXaaoH   .aiX  t«Jf5 

orli  OJ   terr»MWl  ^axftr  t«)  aXeTiaoo^rt  atf  ion  bli/ov  tvd  ,aaoqTirq 
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liquid;   that  Mrs.   Hossler  then  said  that  they  would  be  getting 
aloohol  for  ufae     in  their  busineae,   and  she  had  a  mortgage 
that  was  coming  due;    that  Mrs.  Burr  asked  her  how  much,   to 
which  defendant   replied,    "Why,   $2,500  will  do,*  and  that  Mrs. 
Burr  then  said  that   she  would  let  her  have  a  barrel  of  aloohol 
at  wholesale  price,  which  they  agreed  would  be  ^5,32  a  gallon; 
that  about  the  let  of  September  Mrs.  Rossler  told  Mrs.  Burr 
that  the  Globe  Insviraaoe  man  had  offered  a  loan  of  |2,500  on 
monthly  payments  of  |25  a  month;    that  a  Mr.  Hoy  of  the  Insur- 
ance coreparor  was  there  negotiating  the  loan,   and  Mrs.  Burr  made 
a  motion  to  Mrs.   Rossler  indicating  to  Mrs.   Rossler  that   she 
would  like  tc  hare  Mrs.  Rossler  go  out,  which  she,  Mrs.  Rossler, 
did,  when  Mr3.  Burr  eaid  to  her,    "Don't  make  a  loan  with  that 
men;    I  will  let  you  have  the  TBoney;**  that   on  the  evening  of  that 
day  Xre.  Burr  cane  to  her  and  said  that  she  would  let  her  have 
1 5,000  if  Che  would  take  her  in  ae  a  partner  in  the  toilet  busi- 
ness;   that  ¥rs.  Rossler  said   she  would  have  to  talk  it  over  with 
Hoshi;    that  Hoahi  and  Mrs.  Rossler  and  Mrs.  Burr  talked  it  over, 
and  then  informed  Mrs.  Burr  that  they  would  not  have   a  oartner 
at   that   time;    that  Mrs,   Burr  then   said,    "Well,   I  will  let  you 
have  the  money  and  T.  wHi   trust  you;*  that   the  witness  then 
told  Mrs.  Burr  #5,000  was  too  much,    that  $2,500  was   enough, 
and  further  said  she  would  like  to  p-^y  'h»»,ok  |100  every  three 
months,    and  that   the  notes  were  t?ifirefore  drawn  in  series  of 
t^33,     #33  and  #34   a  month. 

Urs.  Rossler  toatlfies,    "So   she  said,    «??e  will  make 
the  not;;!*  out,   and  you  make  76  notes  for  the  loan  and   eight 
netes  for  the  alcohol,**  and  the  notes  were  to  be  made  in  series 
of  twc  #33  notes  and  one  |34  note.     About  the  last  of  September 
I   asked  her  if  she  would  let  me  have  #2,500.     It  was  just  be- 
fore the  loan  became  due.     She  said  yes,   she  will  be  ready. 


ox 


•^as^iMK  m  ht^H  «n«   iMtn   ,»99aisad  lis-ii 

•xiuS.  .ciM  hXul  TsXaaaA   .mM  ^•tfBft:ro  '   '»r{^  ItrotfA   imdi 

n«  QOe.Sl  lo  tsAoX  A  j[^i«l1te  had  ocm  eor-u  r -nx   odei'  »di 

"tJMal  adi  to  \od  ,'at  m  tMdi    itiSnots  js  (!fi{^  lo  Birrm.  ^   ^     ."non 

•JbAfft  -ntfS   .«i«i  £yfu    ,n«oI  •ril  j^iii^«itoaea  »ic«i:{^  a^w  yjo^fj^r'    ^r- 

•ida  l«ii*  isXBf'f"-    .^■'■'  "^   jinllAoJtAiti  acXuaoK   .btcM  e#  ro        .  ^ 

«7»i«sioii  •8-xl^  ,9x^1  ,     rj   o^  leXaaoH   .aiM  •roiif  oi   aJUtX   tXxrw 

tMdi  Atl-?*  .i.^cf  *-.    :*:L.j;   ffoC"    .a^l  -?!    »i:,^/)    tt''"    .--1  cie'fr   ,MJt> 

•varf  tt»rf   *«  ^jcia    .t«/<  .     -       :;.«5 

,*£  tttM  ^n«  ^rUioV  iAsU    ;lff«oV 

««a4"££9  «  •y«i{  tasj  Liu  ud  .aiid:  Jbomolirl  aadi  to* 

ii»X  **X  Xi  ,        a  it»f{t  TttA  ,Br¥  imdf    ;  •  -m   fn 

•rulJ   Yi»T»  00X1  aCn^'  .C'./o«  affe  Jbl;t:a  lan^xr/x  toa 

1t«  ati'^aa  nX  n««i6  rxoxotfriij  •xsn!  Me;fofl  »rf^   .-"ndt  bm»   ,ailtna« 

.x{^ao«  r   »C<   bme   £e|     ,es| 
aXfiii  IXlw  o'''    ,btM»  •d9   oH"    ,asiliiat)i  •((*/{  no^    • 

oX  arf*  lol  a»ian  dV  mimm  wot  Ijn-^    ,j;/o  it'itott  »it^ 

aibj..;^.-.    ri   9i^.'  :*<f  o#  •^•ir  aa^OiST  «(1.^  bcub  \leuiooiM  adi  *cal  aston 

x^fSmmSqe^  \o  ia^iX  adl  luodA     .»t(Mf  ^&$  9;iu  Jha«  aaion  CC|  avt  lr> 

•atf  #ai/t  Qsv  tl     .009,84  9YMd  an  ^aX  blinm  ada  11  laii  fiUM   1 

»Xf*^*^   *^  iXiw  ada    ,aax  M«a   adk      .avjb  sinaootf  oaoX  aKi  nal 
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There  xae  nothing  al)Out  security,    she  let  me  hare  the  mcrey 
without   security;    she  »&l.cl  I  ehould  clear  my  house.      She  sayc  ste 
has  money  in  th«  bank  ^iJhich  it  iiol  brintini;  her  on«j  cent   of  in- 
terest «.nd  she  would  like  to  get    ziz  per  cent,    interest   en  her 
money,"     She  further   saye,    "Mre*  Burr  gave  jce  no   cash  either 
the  fir»t  or  seconA  tiaae.      I  gave  the  second  check  lor  ^404  to 
Mr,  Bennett  a.t  Me»d  L  Coe'e  and  pa,id  hir.  cash  at  that  tirae; 
enough  to  make  \vp  the  $2,800  -   I  think  it  w&e  ^5158.      I  paid  liia 
in   cash  from  my  ovn  money,"     3he   s&ys  that   on  that  day  s$he  re- 
turned to  l£r».  Burr  #75  in  currency  and  i^l43  en  the  nert  day. 
She  eayc  that  Itre,  Burr  got  the  forms  of  the  notes  and  the 
amount   cf  these  ■'»ae  all  fig-ared  up  "before;    that   r.he  then  jnade 
out   75  notes  for  ^2,500  and  8  notes  for  the  alcohol.      She   Bey» 
it   tocii;  her  nearly  a  .nonth.  to  Hy.ke  out   the  notes,    and  that 
there  wae  no  wention  of  security  during  that   time;   that  October 
14th  she  brought  the  abstract  'lOiae  and  that   she  plf^ced   jt  on 
the  tabl3,    fml  that  lira.   Uossler  and  Koshi  and  Utb,  Burr  looked 
it  over;    that   she  then  put  It     n  p.  box  with  other  papers   in  the 
side-board,    and  that  before   she  got   the  notes  finished  Jirs, 
Burr  told  hor  that  .T)r.    Johnson  "vaa  as   "aiid  aa  a  wat  hen"  because 
she  did  not  have  security  for  the  notaa,y.n<I  that   she  must  get 
■acurJty  for  them.      She  says,    *!   said  to  h»r,    'T)o  you  think  I 
want  to  baat  you  out  of  your  lioney?*  and  s'le   aaya,    'tot  that, 
but   you  have  Je'irelry  which  you  could  l?^t  w©  have,  ♦   and  I    asked 
har,    »What  kin^.  of  jewelry  do  you  mean?'   snd  ehe  aaye,    'That 
yello^T,-  3».>;er  eet   th.-it  you   eho^ed  raa  a  oouple  of  we3ks  ago,'   and 
I   eays,    'I*  you  think  I   as:  ilshonest,  I  "srill  l«»t  you  h-i».ve  the 
Jewalry, ♦     She  caid,    'Yes,'       The  next  talk  about  the  loan  or 
the  notes  or  the  jewelry  was  not  usitil  the  11th  day  of  Ifoveaber, 
1918,"     She  remerabsrs  this  date  because  it  iras  Araistice  day. 
Sh«  says  that  Mrs,  Burr  asked  her  if  they  could  settle  up  that 


11 


:i«rf  no  tuv^nirtf  -  y%  H^   t*)  o»  •<(•  Im'^     7S9-x«# 

«rs£(tl«  /J««o  aw  «K  ftrna  rtiitf  .ci-r.;  »»ifJhru'*  ".X0ao'> 

«Jttf  tiAq  I      .B?If  Sjiir  it  laisii  X  -  ,        ^"1^  «u  931381  o^  dnuoam 

"Vi  nii»  x^b  taAt  no  iatii  8X««   ».rlE  .rro  "^v 

9ti*  bna  »#ffo«  s-lt  t9  waiot  3:fi  f9»  TX«r€  .•itSf  *«■(.• 

tmti^  j^sfc    ,ti9to^  9ff^   tuo  ft'Jngc  Co      IN  UK    «  i:<x«i»a  l^d  ^ImI   il 
T»tf«,*oO  J»f£.^   ;»afl^    *Arf*  ?4«tii-fe  ''i;ti«ir««a  ^o  nclitt0m  ott  okw  »it»i{i 

.aiU  £i»tCci2ti:1t  9?»*f»n  ♦rii   ^ox   »rf»   9to^^  Jflff.-^   bT«    «Ax«ci'^&la 

tajj«o:i</  'fftff  isw  "   ast  «j:;  lorf  Mel  irJuS 

^•9  #•!»  »if«  i«tfd  Lirr,8«le^  fti<^  <xo')  iltlxfaoaa  avsiC  Sta  hit  tiU 
1  HtUtli  vox  •<*•    «*•*<  «*  fci»t  Jf*   >t*«  *«t8      .c»A'f   xo^  tlkilfoii 

h9^Mc  1  itwt  *  t9rMH  aw  J  Iffw  t^fewit  aviirf 

•rtt  wfmii  trer^  ^^i  Jin/  i   ,*«flir  '  *    "    ,»V»   I 

t^  »fioI  t»Af  ivo^fi  i.Uit  txMtt  0  je     '  .XYlcvat 

.f^  W^tiwlmiA  »eii  »J:  ewwtomd  •tmt  9i^f  GiecTcMraaT  orCB     *.8XeX 
tmds  <v  alitaa  Mt/ao  \^t  \k  tmd  ftailajr  Yxu€  .a^  taifl  a^a  ailB 
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little  matter  if  she  got  the  notes  and  the  jefwelry  ready,  and 
that  she,  Mrs.  Hossler,  said  "Yes;"  that  she  came  and  got  a 
tray  and  put  the  jewelry  on  it  -  eight  pieces  of  transparent 
amiser,  a  rose  in  the  center  of  the  necklace,  with  a  two  carat 
diamond,  and  a  hraoelet  with  fourteen  stones,  and  a  rose  in  the 
center  with  two  carat  diamonds,  and  a  brooch  and  a  rose  ef 
twelve  small  leares  and  two  carat  disimonds,  a  ring  and  a  small- 
er rose,  with  two  carat  diamonds,  two  earrings  of  the  same 
size  like  the  ring,  and  two  hairpins  with  roses  as  large  as  the 
roses  in  the  center  of  the  necklace. 

Mrs.  Ressler  says  she  told  Mrs*  Burr  to  make  her  a 
receipt  for  the  jewelry,  hut  Mrs,  Burr  said  she  had  left  her 
glasses  in  the  hospital,  so  she  called  up  Noshi,  the  chetiist, 
she  rapped  on  the  radiator  for  him;  that  Hoshi  wrote  out  two 
receipts  with  ink,  which  Mrs.  Burr  signed;  that  one  of  these  was 
handed  to  MTs,  Btt3:r;  that  j^b,  Rossler  kept  the  other  paper, 
which,  however,  she  has  lost,  but  IToshi  kept  a  copy  of  it.   She 
says  that  this  receipt  for  the  diamonds  disappeared  at  the  same 
time  that  she  lost  her  abstract  to  the  premises;  that  she  put 
the  receipt  in  a  box  back  in  the  side-board  and  has  never  seen 
it  sines,  but  that  she  missed  it  between  Christmas  and  New  Year 
in  1913.   She  says  that  between  Armistice  day  and  Thanksgiving 
in  1918  she  had  a  conversation  with  Mrs.  Burr  in  the  presence 
of  Bfoshi,  in  which  Mrs.  Burr  said  she  had  been  down  town  and 
had  the  jewelry  appraised,  and  was  surprised  to  find  that  it 
was  worth  more  than  Mrs.  Rossler  had  said  it  was;  that  it  was 
in  fact  worth  |6,500. 

She  further  testified  that  the  jewelry  was  purchasdl 
Christmas  week  in  1883  in  Paris;  that  6,500  francs  were  paid 
for  it;  that  it  was  bought  by  her  uncle,  who  has  been  long 
dead.   She  says  that  she  told  Mrs,  Burr  after  her  return  from 
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tea  «Acte9Y  vx-C»«»t  tii  has  B*iMt  mii  io^  »ii«  It  inimm  •litll 
a  lot  bam  »Eao  ftil*  ^Ad^  *;iit(C*  htum  ,i»/«««fl  .ctX  «•<«  ^«M^ 
ingXA^ioMii  to  tso^Jlq  ix^ia   •  it  ae  i:%X«««t  ^"^    "^t^  Aaa  x*^' 

i-4rL09  t)wi  A  ifllv  ,SA«i:taMi  vcft  ^o  T«tn»D  »di  aX  •men  a   .xacfae 

•lit  .lU  m9%  m  bfuk  tSfrtto^a  jda^^net  if.Uw  ^^Xaaevff  a  te«    ,i>noiiuiiA 

to  •ao-t  a  Jba<t  <lo«eictf  a  o>a«Jtb  laTaa  owl  lU'tv  xainmo 

»XliiKM  a  brt«  jail  &   ««Jboaicai.     :  ^o^:/   .''^1^  toa  aeraaX  ISJun  ^riewf 

•oaa  exii  lo  asftiyta*  cv^   ,aiuioflUilJb  ^lao  owt  r(/^  «etcii;  la 

adl  sa  u^yjet.  »a  aaaoi  «{JJr/r  artiqilail  ovl  bfia    ,sala  axid  i^ill  acii 

.  sojiXsCoaji  atl;^  lo  taitfo  '^'•^  '■-'■  aaooY 
a  «aif  aalst-  ..    ____   .^  -     'jloi  min  »Y/»t  TEaI«»»/l   ,«tiv 

xoil  ilBtl  ImtL  aila  i>2iua  xxaii  .axH  lij<f  ,i^sv«t  ahl  tol  Jtiimovr 

ow;t  ^£fo  •io'tw  JUlaoil  JadLt   ;mi  mihav  mli  ira  fr»Q<iai  aifa 

aav  sdtKii  1^  eno  ;^«rl^    ;toix^«  .»tM.  A^Xiiw  «3teX  efliv  alqiaoax 

.laq^iq;  t^dio  mli  i«sX  'xaIa«o£   .sYil  ^«iU    :'X7ji<(  .tttf  el  bmboJUl 

MtB     •#!  la  x^QO  a  la(»x  liiaatf  iutf  «laeJ.   >i^d  nsiB   ,7av8«et(  ^ifoJtifv 

afl»a  tuii  la  taTaair^a^b  afcnoiRaiJ^  acCl  lol  IqlaoaT  atrfl  i«di  afA* 

iu%  oda  Jiail<t   ^Afplicrxq  «<\1  ai  totf-zla^a  Taxi  laoX  «i(a  larfl  axttt 

o«»a  Toran  «/i.Qi  /!>£m  Miiui<o«i  .u«f  xotf  a  cri  Jqiaoa^  */i# 

laoX  van  bna  aanlaiidO  naawlatf  li  ^aavX  :  a<{8  Sjuit  tudl  .aoaXa   Jrl 

aaiTJtiB<7>«/lT  toa  v^  aoXlai&oA  Koawcfacf  laril  c|^a  tSU     .BXfX  ai 

at^aaaiQ  mit  al  xtsi^  »9XtL  ditv  twXimarvrr.;  9  a  b»d  axia  8X6X  al 

hoM  Ktral  oweX)  naatf  iMuf  aifa  i^Jtaa  txuS   ,9i'sM  slclxtw  nl    .JtrfaoK  \« 

it  ijuii  bail  ol  baoia^Toa  miv  ftoa   , ibaai^rxtiq^  V^Xovat  ad^  b«i( 

aav  IX  laifl    :aa«  :^J:  JtXaa  JbaflC  aa/aaoH   .btM  oarf^   a^om  ifltov  aav 

,00«,df  iJl:tov  lo«'i  nl 
t^nuio^uti  aav  ^iXavat,  a.^    i^-^J  iroilXlaal  vadlrvl  ail8 

tia^  aitaw  aanail  009 «i>   Aaiil   ;alKa%  ri  CSeX  ni  Jlaav  aanlalaciO 
BRoX  aaatf  aad  arfv  ,tXo.ttr  X0d  xi  Id^j/atf  a£v  ijt  ituU   i$l  tol 


is 


MorriBon,  after  Chrletmae,  about  the  loss  of  the  abstract,  deed, 
etc.,  and  that  Ur«.  Burr  said,  "That  is  too  bad;  have  you  any 
idea  who  got  it?"  lira,  Rosaler  furthor  says  that  on  Ju:s9  12th 
she  pedd  two  of  her  notes  to  Mrs.  Burr,  and  that  Mrs<  Burr  hod 
promised  to  bring  her  six  mor«  notes  which  she  was  to  t&tce  up, 
and  that  instead  of  that  Mrs,  Burr  brought  her  only  tvc   notes; 
that  she  asked  her  why  she  did  not  bring  all  the  notes  and 
settle  the  matter  that  she  owed,  "and  she  saye  she  wont  give  me 
anything;  she  wont  give  me  no   notes  any  more,  and  I  told  her, 
why  she  owed  me  the  room  rent  and  I  psiid  her  the  difference, 
and  I  would  g«t  the  fix'st  pieog  of  jewelry  back  as  a  treat,  and 
then  she  got  very  sore  and  told  me  she  would  take  everything 
away  from  me,  and  not  give  me  any  notes,  nothing  any  more.  We 
had  a  few  words  and  I  told  her  that  I  must  have  the  notes  back, 
I  will  say  something,  and  she  says,  'You  would?'  and  then  when 
I  turned  around  to  make  the  bed  and  spread  up  the  bed,  then  sh« 
struck  me  here  on  the  head  with  a  walking  cane;  and  when  I  turn* 
around  she  struck  rae  across  my  lips  and  hero  is  my  lips  still 
scarred  where  she  split  them  nnd  knocked  t^o  teeth  loose  and 
bleeding. * 

Such  are  the  conflicting  accounts  given  of  this 
transaction  by  the  principal  parties  to  it.  Mrs.  Burr  ie  cor- 
roborated by  Dr.  Johnson,  who  testif iec  that  he  received  the 
trust  deed  from  her  and  lost  it.   She  is  further  corroborated 
by  the  fact  that  she  has  possession  of  the  abstract,  and  in  some 
particulars  seems  to  be  corroborated  by  the  testijiiony  of  Henry  C. 
Bennett,  who  acted  for  Mead  &  Coe  in  the  transaction  whereby  the 
first  mortgage  was  paid* 

Hrs.  Rossler's  testimony  as  to  the  amount  of  the  loan 
and  the  Jewelry  and  the  alcohol  is  denied  in  every  particular  by 
Hrs.  Burr.  Mrs.  Rossler  is  corroborated  by  her  partnar,  lii shilcawa , 


,h—h  ,Hm%^^  tit  to  9»9X  tiU  tuods^  .nmat^lxdJO  fiTji   ,a9nttr9U 
XB«  tWY  #v»il  iim<i  «^  *i  ,  <^«t  rxtfft  ««aY  1«<U  ha.^   ,.»da 

Imtl  rtuf    '  tXtut  *rsj(  oi  ••ioa  tbA  !•  0wi  btM%  sds 

^qu  •:iMi   OS  5«? '  ■^m   nchlv  8«itta  •xon  xic  -xtd  jiirihctf  oS  L»vtaioxq 

If  toe  afiti  ^Xno  ymC  ^ilfivcrxJ  txuS:  .itatf   ^4u{J  lo  ^s»^«a,i  #»f(i  to« 

&««  asioa  «»i<^  ILb  ^JL:t^  ion  ^ib  »ii»  tl^  V^  tajtas  •i3(*   i«i(l 

.«  o^'i^  ^aow  titt  9\mB  Ada  Im»"   ,J&*v«  lAt  imdi  roiimm.  •d*  •£t$— 

,  ..:{  blitt  I  bn»  ,»^aB  %fta  8%^<m  <-'rc  •«  ftYl»  tnev  sna    ;afUxitx/t« 
.•oactc'^'^i:/    adt  %»A  btatL  I  fAi..    in&i  n«<ini  tdJt  en  jbvwo  9tl9  X^v 

jlirlcfcrirtcr*  aafasi  blsa?^  arte  ac:  *j:c  ios  x'^^"^  *«^  «^«  ttf^*" 

»?      .a«:o.L  xn*    j'ffi:«.*oij    ,89i«r   <ft#  sc  srl^  *•«  !«*    ,©«  .tsiI  X)<*** 

,]!•*«(  •»:r«ff  9^;^  9r^kA  iniM  I  :^-o«l<t  «•/{  lUoi   I  luu.   aii'iov  v»1  *  bti 

natfw  frar  '  'bjiutiw  voY*    ,ai;^  sda  bAii  «saJUl;tosoa  x'B  IXiv  Z 

•tfa  m9Hi   ^tto-i  9^  <t«  tuaa-xeia  ka*  I>«tf  a^f^  a>li»ai  •!  tm/oxa  franivi^  Z 

lirrxiTt  X  naifw  bnM   ;aflUD9  a«^')f^*^  «  il;riv  teeil  ac(^  no  ai9d  at*. 

JCXi^B  «42i  v/g  aJt   OTSit  ht»  afXX  -^  aaoncr>«  en  iomif  axfe   ftruo^a 
kw  aaucX  At^^i  ami  hnioowi  brt*^  am^i  JlXqa  aiia  »Ti»Lv  bmrrmoB 

*  .jiatbaaXrf 

aXilir  lo  aavXa  a#mrooo«  ani^nlllnap  ad^  ex»  tfoi/8 

-tof*  nl  iTwa  •»ili     .*i   5t  »9iriJMi  X*  Jtan/if  ad/  xtf  noIio«Bfl«ii# 

•tit  fcAv^a»av  »ii  toii^  «ai:UtaaJ    viv  fta?»nsioV   ,xQ.  xd  U.t«xa(fa% 

b94M%040'it9€  -xatfi^at  ai  c  '  i^oX  Z¥ia  tail  iaoil  teaJb  imtnt 

*aoa  ai  hrti)    ^iMii^atfa   tkdf to  y.ziui.^saoQ  ajut  iida   I^jU  .^ai^l  axii  XcT 

.9  Twan  "to  tn<aJ««»t  viU  \;4  *a^«so4o:|«ao  m4  Qi  aai»M  ax«Xi»m«« 

•dt  Y,ii3tBr':-  "'■•  ''^ttttMii  •Ai  al  aoO  »  i»ft»ll  'xoir  lka#»a  odw  ^i^annad 

«6ia4i  a«w  ai^s^oRs  jr-1^ 
.<«X  ajLi»  lo  ;rHWoaa  luAi  at  ait  ^oaU:i«a/  a'laXaacft  .aitf 
vf  1  :;.i.'l>tA«  )ri»«t  oi  Ii9ltfb  ak  XodoalA  «ftt  Ana  xilvn\,  vit  bam 
^  uniting  laK  \dl  ba^tftocTiBV-xoo  »it  i»Xa»4^    .atsf     .TrtutL   .aiX 
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and  in  part  "by  a  roomer  named  Prank  lUunn  as  to  the  jewelry  and  by 

a  real  estate  agent  named  Strlcklin  at  to  the  possession  sf  the 

abstract.     The  testlsiony  of  both  these  witnesses   Is  aldo  '^.eiied 

material 
in  ererg/barticular  by  Mrs,  Burr. 

As  we  have  alread:;'-  said,    the  only  question  before 
this  oourt   is  whether  the  chancellor  palpably  erred  in  the  mat- 
ter.    Without  further  discussing  the  evidence,  which  ^euld  re- 
quire the  extension  of  th4»  opinion  to  an  unwarranted  length, 
there  are  several  respects  in  whis>?,   considering  all  ths  e^^.dence, 
which  we  have  carefully  done,  we  find  ourselves  unable  to  say  that 
the  chancellor  erred.      In  ths  first  place,   the  complainant  fil-res 
the  more  probable  account  of  the  transaction,   an  account  which 
better  harisonizes  with  the  undisputed  f%cts  in  the  case.      In  the 
second  place, Jtrs,  Rossler's  account  ©f  the  transaction  is,  we 
think,  very  much  discredited  by  certain  of  her  own  pleadings  which 
appear  in  the  record.     She  filed  an  answer  to  the  orisiiial  bill,    in 
which  she  admitted  that  the  amount  of  the  original  loan  wais  $2,800, 
and  that  in  the  transaction  she  returned  to  Mrn,  Burr  $34  in  cash, 
as  alleged  in  ooaiplainant  * s  bill.      It   i3  trtnie  that  whsn  the  oaao 
was  practically  ended  she  claimed  that  tliii;  was  an  inadvertence  on 
the  part  of  her  attorneys;  but  this  claim  Is  hardly  credible  in 
view  of  the  fact   that  it  was  only  in  her  answer  and  cross-bill, 
filed  more  than  four  months  tl.ereaftsr,   that   she  -illvjged  a  loan  of 
$2,500  instead  of  |2,800,   as  charged  in  the  bill. 

The  recollection,   too,  of  Judge  Newcorisr,  who  appears 
to  have  been  a  fair  and  disinterested  witness,   is  to  the  effect 
that  tho  controversy  between  these  women  arose  about  a  trust  deed; 
and  while  he  thinks  some  mention  was  made  at  that  hearing  about  a 
diamond,    it   is  clear  from  his  testimony  that  no   such  transaction 
in  diamonds  or  Jewelry  as  has  since  been  claimed  was  mentioned  at 
that  time. 


¥1 


tfiJ  lo  ffcJtaaaaaoq  ajl^  oi  a«  siXj£a/KlS  Aaaain  ^aa&«  a#«la9  X«av  a 
j!>eiraf   'xi/a  aj    ••••»ntlvr  aaaifi^  £C^e<f  la  yiacti^asi'  a<lT     .laaiclatfis 

.TXiJC  .axli  tcf  «4X«ic  t^Vfiij^j'xeTa  ai 

9i«'^»cr  aoiin.aug  \X««  aKi    ,JbJt««  ^JW»xX«  a-vMl  •«  aA 

".tjuc  adt  Ki  kmrx*  YXtf«aCA^  aoXiaam^ufo  «£U  fdi^tlr  aJ;   — :wC   tJLli 

"Vt  tiMJO^  iioX/iw   .aaroMro  axi^   i^XaausvlA  uad^ixl  ^(.rol^lV     .«a^ 

«;f^>iitfiX  hhioM'vxm'mnu  ns  oi  Bolnt%o  «|iii  la  oaiana^xa  mli  m%lup 

,a9nal>L  Iji  ^xteC-^iUTo^    ,  rX  a^«>»qeai  X^iaroa  ax*  •aojf't 

#«ii^  Xaa  «^  aXcUxur  aarlaafixo  ^ci:l  a»   ,afioj[>  ^XXjulaxao  avaii  av  ilaiifv 

•lari:;   SfLSftiAlcrroe  arfi    .aesXq  tfaxXl  axl^  aX      ,b»T:xt)  i«XXadruuIa  atU- 

x(ai:iv  tsiiJi,f>9a  tts    ,ftcl  toAartAi^  art#  lo  :rrti;o«9A  •lii&^o'tq  trota.  luii 

9a  nX      .aajio  tdS  al  aia^l  b9tttqtibau  9c'.i  il^Jtv  nasJiaoxT&if  la^i^aif 

•T  ,ai  ir^iirtNunjfxt  9iU  la  tauopom  a*xaXaa«IC  •a'sM.aaaXc  baeo»» 

xioiriv'  BBniixcaXoc  rtwo  xaxf  lo  etX^J^tao  x^  ^diitaasall  rlaus  xiar   ,]^lifi 

,    lid  Isaiaiio  •di  oi  isveAA  na  JS)e/ll  exift     .t'liooan:  9jA.i  til  ^caaffa 

,006«3^  a«v  u»ol  Xaais^Xto  nAi  lo  ixuroaw  a4-t  ^aj((^  5a^^lidba  a<(a  xfoXifw 

aa«o  eji^  ctdr  ^£^  »juvi  '   i  •'^oa.^i^liaoo  xU  bagaXXa  Cit 

na  aaaft^79T&jifli  as  a^v  vl:!;^   ^^itiiJ  h>tsilt<L9  aria  ftaftne  ^XXA»ilaantf  oav 

ttl  tiX^lb0XO  xJ^biaA  9l  mlMlo  ttdi  Sud   iWKf'moU*  i9tl  lo  irsMq.  9iLi 

,XX^tf-aa«io  bivi  vavana  x^d.  al  xlno  acw  ^i  tj^i  t»«l  §«£#  1»  valr 

la  oaol  a  J>»a»XIit  ai{a   !«£{}    ,tci7jt»i»:lS  ail^aon  ufol  cuull  aioai  AeXil 

.XXitf  •di  al  bav^Ada  aa    .008,Si  lo  ^^'^r    '^>«,S| 

a'XMeqQft  otfw  ftanoQwel.  auJ^tfl  lo   ,oo^   ,cai;)oaXXoaai:  9jiT 

j^aalla  arli  at  ajt   ,a«an^i«  Jbatf^»%al«iail>  *a*  xImI  a  iraatf  araii  ol 

;b99h  i^tnt  m  tyoiim  tfoaa  naa'ov  aaarf^  nftowtatf  x*t*^o^^aaa  a^ii  ^«x(J 

«  tifa^  snlruad  ^iftif#  i»  9bam  aAW  aoX^rraoi  a«u>a  a;toXJU  aiC  aXidw  teA 

aeilAaaaaii  riar**  ac  |aii^  xc0°!<^^**^  "-^  "^^^  i«»Xa  al  ;ri   ,Aaoaaib 

ia  brerci^can  a«v  Jitaadftle  saaif  aanXa  aa«(  a«  x^Xawat  in  cAnaauiJU)  ai 
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The  defendant's  story  as  to  the  alcohol  transaction 
is  also  most   iisprobable.     Why  should  she  give  notes  for  alcohol 
not  yet  delivered?     Why  include  these  notes  with  the  notes  given 
for  thd  loan?     And  why  pay  the  same  without  demanding  the  de- 
livery of  the  alcohol? 

'7e  have  carefully  read  all  the  evidence  hut  can  not 
conclude  that  the  findings  of  the  chancellor  are  "clearly  and 
palpahly*  erroneous,    and  the  decree  will   therefore  he  affirmed, 

AFFIRMED. 

ScSurely,  P.  J.,  and  Dever,  J.,  concur. 


«x 


-•i*  aif}  j^lLnaooaA  Ivorlv^iM  •«»«  a/Ii^  >^9  x^  ^n^     Vxuol  ^iil  lol 

rXoxfedia  ac(i  la  t^ariX 
tea  OBo  tsKf  atneblr*  oifj*  llji  i)««-x  t^-f  >''^*'^«  •■ 

tow  vXxBsIo*   ^ru   roll9on  mnilbali  -uao 

•te-iniiHi;  ea'  ovststaxif  iXiw  j>7;<»ii  ».  v*  Jbiv)   ,aixoanci'z»  "'^Iti^qls^ 


."XtfafTO©    ,.^   ^-er^ft  An*    «.l   •*  ,v£««*t* 
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AtPKAL  yRM 

KUHXCIPAL  COURT 
07  CHICAGO, 


2  2  ;■ 


.1.  ,/\^  t\   — 


MR.  JTI8TICS  MATCHKTT  BJHLIV^HCT  THR  OPINIOH  OF  tHB  COORI. 

This  ia  an  appeal  hj  the  defendant  from  a  judipraat 
la  the  SOB  af  |82S«04,   entered  upon   the  finding  of  the  couxt. 
The   plaintiff  sued  for  a  balance  of   tlie     amount   elaiaed  to 
bi  due  for  goods  sold  and  delivered.     The  defense  was  that 
•a  Ootoher  21,   19^,   defendant  paid  to  pl&intiff  the  sua  ut 
11,825.04     In  full  of  all   deaands  to   th»t  date. 

The  defendant  testified  that  he  had  been  dolac 
tmslnass  with  the  plaintiff  for  five  or   six  years;    th»t 
during   that  tiae  he  paid  aonthly  statements  fron   tine  to 
tine.     He   testified:      "on  Ootober  31,   1920,   I  paid  the 
aeoount  due   thea  by  eheek  and  ^3S«04  in  cash.     The  (dieek 
was  for  |1«000.     X  brought  it  to   the  office  of   the  plaintiff , 
and  saw  John  Ksrstena.     Had  no   eon-versation  with  hia  at  that 
tiae«   only  paid   the  bill.     They  were  pressing  me  far  paynent. 
The  bills  I  paid  with  were   $10t  bills,   fire  of   then,    I    think. 
I  bank  at  the  r^eaaopolittm    'tate  Bank.     I  have  not   ttie   ciheck 
1  paid  the    $1,000  with.     lobody  was  in  the  office   at  the    tine 
the  bill  was  paid.     I   suppose   X   rnoelTed   the  cheok  back  froa 
the  bank.      X   received  a  stateaent  froa  the  plaintiff  after 
Ootober   21,   1920."     The  defendant  further   testified  that  h« 
could  not  tell  exactly  idnen  he  recoired  the  stateaent;    that 
it  was  after  he  paid  the   bill;    that  the  balance   shown  was 
|88ft.04i    that  when  he  received   the  stateaent  he  looked  for  the 


\ 


uen    •   <d 


■or*,  j.^ 


'  „     ^dl   X&0«|«   A«   «f|   »lftT 

r.  ij    lA  MOaiiHr  M  lot  &eii«  I'tWatRfT  9rf* 
iAi*^   •*-.»    p. :a<*^».'    -if?     .^»•r:^▼JtI^^ft  btm  M»«  «lJfrott  T» 

,  ni/«;t*I«  9M  to  Milt*  Mf^  o^  il  iiiTn>tn>*        .        . 
t.iiU    i«  alfi  /&tm  B»ktMtiX%rm»»  Ml  MR     ,moi^mtmJi  ««U»V  irvw  !»«« 

•mU   Mit  #«  «oltl«  »d*  Kk  VAT  x^'^'^il     •i&iw  O'X't!.-    ^iHi   *l««  t 

««cl  A%m0  i»*A»  •Hi   b9fi»»ftt  I  «««cqii«   t     .bi««  luv  iXltf  0ii$ 

v»/l»  tUiniwXqr  •rV   iiovt  taMmSmtc  m  bvriosvf  t     .:fMirf  •tti 

«f  4.1^  »«nii(t»i  -nsf^itft  in»bif1'»b  •iff     ".  -  '^'^    .'"  <t«tf«toO 

!«(/    ;#i«>rf<»lal«  Mli   frtrrlArM  Ml  tmmr  %li ..  .  oa  I^Xvao 
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•riglaal  bill  sad  dvrtt  d«im  to  XarstoRs',   wlio  «a«  not  in;    that 
h«  did  not  get  any  statonent  after   that,    thwt  ho  ramoBibered;   ho 
thought  Mr.  Mitcholl.   a  oaloeman  for  tho  plaintiff,   called  en 
hiH  with  referenoe   to   the  \>alanee    olalned  to    lie   duo;    that   whoa 
Mitcholl  aokod  him  how  atewt  the  halnnoe   defendant  replied: 
*«hat  balanoo?*     Mitchell  answered  "1625.04"  and  that  defendant 
oaid  *I  guooa  you  mist  have  been  drinking  or   something;*   that 
ho   ohowed  Mitchell  the  bill  which  IJitchell  wished   to    take   down 
to  the   store,  but  defendant  would  net  let  hia  have   it.     Tho 
witneoo  further  testified   that  at   the   tiae  he  made  payment  of 
the   account  he   receirod  a  receipt  in  full,   and    this  receipt 
was  offered  in  (iTidenee. 

Mr*   &arsten8  for  the  plaintiff   testified  that 
defendant  made  a  payment  of  only  |1,000  on  account  on  October 
21st;    that  this  payment  wee  by  check,   and   that  the   witnoas 
reeeiwed  the   check  in  a  letter  addressed  to  tho  plaintiff;    that 
by  mistake  he  marked   the   bill  oa  p»id   and  nailed  it  back   to 
tho  defendant.     Re   says  positively  that  defendant  was  not  in 
plaintiff's  place  of  business  on  Ocdobor  21,    1920,    and  did  not 
pay  any   cash  on  account  of  the   bill  on  that  day.     The   testimony 
of  Mr.  Karstens  is  corroborated  by  tho  memorandum  made  on   the 
stab  of   the   die ok  book  and  by  the  bank  book,    showing  the   deposit 
■ado  bjr  plaintiff  on  that  day.     Karstens  furtiier  testified   that 
he  met   the    defendant  about  two  and  a  half  months  later  and 
talked  with  him  about  the  balanoo;   that  defendant  then  aaid  he 
did  not  owe   it,   and  that  he  had  a  receipted  bill.     The  witness 
says   "X  said  Z  understood  he  had  but  you  know  that   ain't  right. 
'Well,   I  sm  going  to  look  it  np*  he  s&ys,    'if  I  owe  it  to  you, 
I  will  pay  it.*"     Karstens  further  says   that  he  went  orer  ti 
def  end&nt's  house  afterwards  and  had  a  talk  with  him  about  tho 
bill,   and  defendant  again  said  he  was  going    to   look    it  up,   aaA 
that  tao  had  Just   cnme  back  from  bpringfield.     Defendant*  howerer. 
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#«tft    luX  iMt  ••«  Mfw   ,*»a»#8Tui;i  e'   nvf>,    »T«rt5  ttxi  iLtc  ^iiAJilna 
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MMlv'^/aiLt    .vi.^'   vw    ol  bmdnlo   mm».lu0  «U  n^  ••«««» l*i  Attm  mid 
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•••nrlv  9iti  i*iii   ba^   «jCoMle  \<f  (mv  iit««|«Q  «ti{i  >«rfy    ;#8XS 

«a  attMd  ;fi  i>9XXiMB  tn«  ul   betf^AV  •£(  »j[«i«lH  xi^ 

#•«  ItXb  frfluk   «OSOX   ,^S  lodfMtoO  a»  aaaniniKf  ^«  M«Xt  s'll^t^alaXq 

i»sU  bntlUitt  ntHjU-tul  a0»4«Taa     .V"^  ttut*  am  llfcl^ftlAXji  x*^  atea 

ktut  tMiAl  •Aincm  lXa/<  a  kau  •mi  itMdm  #s»i>aala«>  Mlf  iaa  »M 

ad  &Xxa  saiti  /AAboaltb  is4C9   ;aa«aXja«/  eitf  iwaifa  «U  ^Iv  bmtlzi 

aaaa^tw  atf?     .XXicf  i»»#«in9n  a  haif  »ii  i»(il   bna   ,il   a«a  /on  bit 
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tiarvvatf  «iA«Jhfl9'  ivsl  ilgatf  atpa  iav^  *ad  act  i«j& 
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aersr  ««■•  V»c]i  to  ace  the  witness  or  talk  about  the  mot  tor. 
Tho  usual   oustoB  of   the  defendant  w^s  to  pay  ewoetivos  in 
euri?%ioy  and  son's  tines  by  oheolc* 

Mr.  Mitchell  tt^otified  thtit  he  had  beea  a  sale  Man  for 
plaintiff  for  ti*enty>>one  jrenro  and  knew  the  defendant;    that  he* 
tho  witness,  aade  out  and  personally  mailed   to    the  def  endsat 
statenents  fra»  plaintiff *b  books;    that  afterwards  he  called  on  the 
defendant  ahout  January  1,  1'  31«   end  asked  hia  to  pay  tho  halanoo, 
and   that  defendant  said  ho   would  look  it  up,   but  that  he   hwd  paid 
it;    that  after  two  or  throe  oalls,   defendant  showed  tho  witaooo 
the  receipt*     The  eonrersations  to  whic^  this  witness  testified 
are  not  denied  by  the   defendant* 

There   is  no   dispute  ao   to   the  law  applieablo*     The 
iMrden  of  proof  is  on  the  adverse  party  to  oTeroosM   the  recitals 
of  a  receipt  by  olear  and  unaxiotakable  OTideneo.     yjtsicerald  t* 
Colgnan*   114  111*  App.   38;      ■^■nn is  ▼.  fullaan  falaeo  Car  C-d.,    1«5 
111*  161*     The  law  as  laid  down  in  these  decisions  was   the  lav 
which  it  was  the  duty  of   the   trial   court   to   apply  to  tho  facts 
la  the  record.     In  tli&s  court,  howewer,   the  deeieion     of   the  trial 
oourt  OB  a  oentradieted  issue  of  fact  is     bin-iing,  unless 
manifestly  ff«aiiut  tho  weight  of  the   evidence*     Rinehart  t.  Shedd, 
807  111.  App.  1:38;     Pirola  v.  yiadmfgk.  190  111*  App*   67;     Kason 
T*  Kraig.    191  111*  App.  1* 

the  tOBtisiony  of  defendant  i«  oori-obo rated  by  the 
receipt,  bat  defendant's  eyidenoe  is  denied,    and  the  receipt  is 
explained  by  the   evidenoo  of  ^arstona,   idiioh  is  eorrelwrated  by 
the  books  nentionod.     Thero  aro  also  certain  improbabilities  in 
the  tertlMony  of  defendant.     It  appears  that  he  had  a  bank 
aeeount,  and  th«  ^ostion  naturally  arises,   in  view  of   thint  faot« 
why  ho   should  carry  on  his  person  over  |800  in  currency*     It 


«Mt  #Ai(^    ;?  '   v0Af  has  «iKii<nC   «ino«n|#n««vj 

exi^  no  ftell£0   sa  aMavieJl  iostoocf   .  :»Mil«l9 
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»pp«ftrs  that  r«p«at«d   statftiuants  for  th«  Ijalane*  war«  reoelTeA 
l»y  HlK  without  protaat  ur  dasiand  for  eaiplanation.      It   appears 
too  that  after  getting  the   raoeipt  in  full  he  at   once  quit 
trading  at  plaintiff**  plaoa,   although  he  had  heen  buying  froai 
plaintiff  eontinuouslj  for  fire  or  six  year*  prior  thereto*     Tha 
statement  a  which  he  aade  from  tiae  to  time  that  he  "would  look 
the  natter  up"  are  hardly  the   statements  of  one  who  hsid  made  full 
payaient. 

W«  realise  that  an     appellate  court  Is  at  a  great  die- 
ad-vantage  in  passing  upon  a  matter  of  this  kind.     The  opportunities 
of  the  tjrlal  Judge  for  gettini.  to  the  truth  of  saeh  a  natter  are 
far  superior  to   thoae  of  an  appellate  tribunad.     Upon  the  whole 
reeord  we  are  unable,  we  think,   to  say  that  the  finding  of  the 
trial  J^udge,  who  saw  these  witnesses ,   is  against  the  manifest  ^ci^ 
of  the  OTiderice,   and  the  ^JUfJi^ent   is  therefore  affirmed. 

HeSurely,  P.    J.,   and  Derer,   JT. ,   concur. 
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MB.    JUSTICB  lL\TCaaTT  ISLIVBRID  TfiB  OPlJflOW  Of  THE  CODBT. 

This  is  an  appeal  "by  the  Trustees  of  the  Police 
Pension  Pund  of  the  City  of  Chioago  from  an  order  entered  upon 
tiM  petition  of  Mary  W.  Uuleahy,   directing  that  a  vrit  of  nandam 
ieaue  requiring  the  trustees  to  pay  to  her  arrears  of  pension 
found  to  "be  due,    and  to  also  pay  to  her  thereafter  a  peneion 
•<|ttal  to  one-half  the  amount  appropriated   to  th«  office  of 
police  patrolman  in  the  City  of  Chieaico,   not,  howeyer,   exeeeding 
the  statutory  limit.%tion*     The  facts  are  in  aost  respects  prac- 
tically undisputed. 

The  petitioner  is  the  surviTine  wife  of  William  H. 

Ifulealiy,  to  irhoiR  she  van  married  more  than  two  months  prior  to 

H. 
his  death  en  February  19,  1913.     Wiilis^/%£ulcahy  wae  £Q}pointed  a 

police  operator  in  the  City  of  Chicago  May  14,   1800,   and  held 

the  position  continuously  until  the  time  of  hie  death.     He 

faithfully  performed  the  duties  of  hie  office,   and  no  charges 

were  erer  preferred  against  him.     January  22,  1903,  he  took  the 

oath  of  offies  of  a  probation  eub-operator  poliee  patrolman, 

which  oath  wae  in  effect  that  he  would   support  the  Constitution 

of  the  United  ^txtee,    "and  that  I  will  faithfully  discharge  the 

duties  of  the  office  of  smoh  Dolioe  patrolman  according  to  the 

best  of  ny  ability." 

act 
Vhen  the  pelise  pension  fund/went  into  effect 
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Ifttleahjr  effsred  and  tendered  to  the  tru8t««s  tha  |»er9ttntage  of 
his  •alary  proviltd  by  the  Aet  to  be  paid  by  those  desirous  of 
besoming  benefiolaries,  but  the  defendant  truetecs  refused  to 
receive  these  payssents  on  the  ground  that   "a  police  operator* 
was  not  a  poll&eaan  within  the  neanlng  of  the  Aot.     The  court, 
in  granting  the  prayer  of  the  petitioner,   deduoted,  with  the 
petitioner's  oonsent,  from  the  :araount  of  laoney  which  she  vas  te 
reoelTe»   the  suce'srhleh  the  trustees  had  refused  to  accept  from 
her  husband. 

It  was  the   theory  oi^   the  defendant  In  the  trial 
court,   and  It  now  contends  here,    that  pollee  operators  became 
eligible  to  the  benefits  of  the  pollee  pension  fund  oxxly  by 
virtue  of  the  snaetstent  by  the  01  ty  Counoil  of  Chlcaeo  of  an 
ordinance  passed  March  IS,   1913,  wMoh,    it  Is  said,    cannot 
affeet  the  status  of  the  pettioner,    since  her  hu6ha.nd  died,   as 
already  stated,   en  February  19th,   prior  to   the  enactment   of  the 
ordinance. 

The  <|ue8tion  raised  is  net  a  new  one  In  this  court, 

nor  la  the  ^iipreiae  Court,  which,   reversing  a  ;fudgment  of  this 

court  and  of  the  trial  court   in  ]?eopl^.e  v,  ror.cun.ap.   296  111.  487, 

held  that  the  Police  Pension  -Fund  Aet  of  1387  Included  every 

■ember  of  the  Police  force  who  was  duly  appointed  and  sworn  in, 

irrespective  of  the  kind  of  services  performed.     The  court   said: 

"It  is  quite  clear,  as  we  have  already  seen,   that  the  Aet 
of  1387  included  every  aeober  of  the  pollee  foree  by  giving  a 
right   to   a  pension  to   m^orj^  parson  duly  appointed   ajid   swora, 
aod  who  should  serve  for  the  epeoified  term  upon  the  regularly 
constituted  police  force,   regardless  of  the  n<;«ture  of  the 
services. 

In  eonfomilty  with  the  Isv  as  thus  expressed  by  the 

Supreme  Court ,   the  judtjaent  will  be  affirmed, 

A17IBSIS9. 

M^Sturely,  P.    J,,   and  Dever,    J,,    concur. 
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UR.    RUSTICS  KATCHSTT  IStLIVBRBB  TRB  OPXNIOH  OF  THB  OOUHT. 

This  Is  «n  fl^paal  by  th«  defAndants  from  a  dacrea  of 
foreeloBurt.     The  oaae  vaa  heard  l>j  the  ehanoelleir  upon  axeaptlons 
to  the  nastar**  report,  which  were  orarriiled  and  a  finding  entered 
that  there  was  due  to  the  plaintiff  the  sum  of  ll9Sa,03  with  in* 
terest  from  June  28,   1921.      Xn  default  of  parent  of  this  amount 
the  decree  directed  that  the  prexniaes  be  sold.     It  also  found  that 
the  interest  of  J«   C.  Pisha  as  trustee  in  a  seeond  trust  deed  was 
Junior  to  the  lien  of  coaaplalnant. 

The  defetise   set  up  in  the  answer  was  that   the  princi- 
pal defendants  were  not  indebted  to  the  complainant,  although  they 
neither  admitted  nor  denied  that  they  exeeuted  the  principal  aiad 
interest  notes*     The  execution  of  the  trust  deed  was,  howerer, 
speeifieally  denied.     The  answer  further  arerred  that  August  72, 
1916,   aoaplainant .pursuant  te  an   agreement  to   that  effeet,   directed 
ene  Josef  Tuma  to  pay  certain  builders  who  were  erecting  a  build- 
ing MB  premises  belonging  to  defendants,   the  suza  of  $1500,  but  that 
no  such  suiB  vrwM  erer  paid    by  Tuma,  nor  by  anyont  representing  the 
ooBtplalnnuat;   that  this  payment  was  the  only  consideration  for  the 
execution  of  the  notes;   that  Tuna  died  insolvent,   and  that  defend- 
ants by  an  arrangesient  with  the  complainant  filed  a  elaia  against 
his  estate,  which  was  allowed  as  a  olaia  of  the  seyenth  class,   aaA 
that  a  diyident  of  $150  thereon  had  been  paid,  which  defendants 
brought   into  court  for  complainant's  benefit. 
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Tha  natters  argued  ia  appellants*  behalf  are  based 
upon  the  aeeoBd  exoention  to  the  report  of  the  aaster.  The  coa* 
plaint  ie  that  the  master  found  that  the  trust  deed  seouring  the 
•eotplalnant's  note  wsks  duly  aoknovledged  on  August  82,  1916,  by 
Taelar  Jfiovy  and  iurma  ^ory,  his  wife,  before  Joseph  J.  Zarobsicy, 
a  notary  public,  ^ereas,  it  is  aaia,  the  eridenoe  shows  it  vas 
not  in  fast  so  aeJcnovl edged. 

It  is  also  urged  that  under  the  eridence  a  honestsad 
was  Inrolved  and  that,   eren  as  between  the  parties,   this  hansstead 
eeuld  not  be  released  wit>ieut  aolmovledj^T^Bent  in  due  foxa*     Hecec 
It  is  ouncluded  the  later  trust  deed,   exeeuted  on  June  20,  1919, 
and  »^hich,  without  dispute,   was  duly  aelcnowl edged,    should  be 
preferred  as  to  the  hosiestead. 

A  eopy  of  the  trust  deed  to  Josef  Tu»a  appears  in 
the  record,    and  attached   thereto  i«  the  certificate  of  the  notary, 
whioh  under  his  seal  oertifiee  that   "VaelaT  ItoTy  and  Anna  liory, 
•aeh  in  tholr  own  right   and  as     husband  end  wife,   appeared  before 
no  in  person  on  the  day  nnaied,   iwad  aotoowl. edged  that  they  signed, 
staled  and  delivered  the  inat3nu&ent   as  their  free  and  Toluntary 
aet."     Xt  also  includes  release  and  waiver  of  the  right  of  hotae» 
stead. 

The  evidence  tends  to  show  the  follo^^ing  additional 
faots.     Vaelav  levy  was  a  bricklayer  and  owned  the  preudses  in 
question,   on  whioh  he  had  begun  the  ereetion  of  a  building.     Hs 
desired  to  obtain  a  loan  thereon  to  costplete  this  building,     Josef 
Tuaa  was  a  banker,  with  whoa  at  that  time  Vaclav  liovy  had  an  a«* 
eount.     Throu^  a  brother  of  Vaolav,    one  Tltomaa  £fovy,  negotiations 
w«rt  opened  with  the  complainant,    Josefa  SiBiek,   for  a  loan  by  her 
•f  $1500,   to  be   secured  by  a  mortgage  on  the  premises*      She  agreed 
to  nake  the  lean,   and  by  previous  arrangement  she  and  her  sister 
August  22,   1916,   aeeorupaiiied  by  Vaelav  and  Thonas  ^ovy,  went  to 
Tuaa*s  bacJi:,   where  the  papers  were  drawn  and  eigned  by  Vaelav 
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Sovy*     At  the  sauio  tim*  eoiaplainant  turned  ovtr  to  Tuba  #1500  in 
eafth,  whioh  w»s  plaaed  to  the  credit  of  Tftalsv  Hory.     Anna  ^oTy, 
wlf*  of  V&«1«?,  Wka  not  present  at  that  limit,  Isut   later  she  went 
to  the  bank  alone  and  si^vued  all  the  papers,   and  a  few  daye  there- 
after the  notes  were  dellTsred  to  the  complainant. 

••ytettliev  13th  following  !raiiia  oonmitted   suicide  and 
the  banJc  was  closed.     Josef  a  Sisiek  then  tooJi  the  notes  to  JPrank 
Sajieek  «  Son,  who  were  engaged  in  the   real  estate  business,  wh«i 
It  was  discovered  for  the  first  tine  that  the  trust  deed  was 
ial»aing.     A  search  in  the  Recorder's  office  disiclosed  that   it  had 
not  "been   recorded.     May  14,    1917,   it  was  found   ia  the  possession 
ef  the  Chicago  Title  &  trust  Co.,    ^administrator  of  the  estate  of 
Ttma.      It  was  then  delivered  to  Frank  2aJioek,  who  at  once  and 
piriox  to  the   exeeutlon  of  the   second  tr««t   deed  placed  it  on 
reeord. 

Before  his  death  Tana  had  paid  to  one  of   the  oontrae- 
tors  wording  on  the  Sovy  b  ilding  the  sum  of  $850.     ilovy  filed  a 
olaia  &galnst   the  Tuaa  estate  for  $1250,  losing  the   reiaainder  of  the 
lesB.      The  claim  was  allowed  and  a  dividend  of  $150  paid  thereon, 
wnloh  def«tudant0  texxdered  complainant  in  full  satisfaction  ef  her 
jMrtgage,  ¥ttt  which  she  refassd  to  accept. 

The  original  exhibits  have  net  l^een  certified  to  this 
court,  and  there  is  nothing  in  the  copies  which  appear  In  the  ree- 
•rd  tending  to  dlseredit  the  txust  deed. 

VaelaT  i^ovy  testifies  that  when  he  signed  the   trust 
deed,   *lt  israe  pretty  eni|>ty.      I  think  the  note  was  eropty;   nothing 
on  the  note;  wrote  s<»ie thing  on  it,   and  let  ae  ai&a.  It  up*     It 
was  just  a  little  while.      I   signed  exhibit   12   that   tine.     It  had 
nothing  on  then.     Mr.  Tuista,  Thonas  Movy  and  Ura*  Siiaek  were  there 
when  I  signed.     Tuma  took  them.     Signed  in  the  back  rooia.      I  do 
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net  knov  J«a*t>h  J.   Zarobsky.***  Sid  not  ft««  hlta  on  tha  2t2nd  of 
Atstist,   1916. "     On  cro.is-exaninatlojo  h*   said,    "iiy  naj^"  ^p.n  not   on 
cornplninant  •«  «3hi1}lt   12;   bo  trttatce  cl(jn««  on   it,      Csii't   say  d3> 
Atttly  what  waa  in  and  TThat  vaa  not.     ^eut   th*  i'irst  7  inches  irer* 
In   axi'X  thtt  'bottom  trlth  ny  naaie  on  it.     ^i<tst.  was  only  printsd  stuff.* 

Anna  Hmry  teotifios  that  mh€^VL%  a  wsok  after  the  tint 
yhen  her  hneband  was  there,    she  went  to  the  bank  alone,  where  she 
saw  '^r,    rtjifl  Mrc,   Troaa;    that  Mr«   Twm  eall«d  her  tc   the  roois,    and 
that  Bhe  elf^jsd  soae  papers;   that  the  signatures  on  the  papers 
are  hers,  but  that  the  paper s  were  "eagpty"  •s'hen  she  signed;   that 
nc   one  wae  there;   that  sJ'i©  r'oc>»  not  know  Zarol?eky;   that  alter 
Tvmia's  (^eeth  the  papers  were  brought  to  her  by  Zajicek,   and  that 
the  slpTiatures  only  were  on  them  eX  that  time. 

Pauline  Kordlk,    vn^ter  of  ccnplainant,    testifies  that 
ohe,  the  witness,  was  at  Tua«i'e  August  22,  19 Id.  with  her  sister  and 
the  two  Rovys;   that   she  bbrt  'Inrobr^ky  at  Tuxaa's  place  at   that  time, 
tmt  that    shfi  was  net   In  the-   aajae   reon* 

Thewas  J^ovy  te«tifte!5   for  defendant  thai  he  was  at  Tuiaa's 
liank  at  that  time;  h-t  8ays,*The  oRly  thlrtg  I  saw  was  that  Mrs. 
Stmek  e:wTe  Turn©,  the  won ey.     I    ■•5c  not  knew  anyt^'lnpr  ?^re.      I  was 
Btandinp  in  front;   they  were  ^nrlting  stomm  pistjiers  in  the  bc\ck,but  I 
was  not   there;  I   <1ifi  not  see  the  papers;    I  know  of  nothing  else  that 
was   said  there,     ^^e  stajred  SLboiit  a  half  hour.     I  dcn't  know  anything 
else  that  transpired  at  l\un»*e  hank  en  that  occasion." 

J'oseph  ^.Zarobeky,  ^''hc  has   sinoe  by  court  proceedings 
ebsnged  his  n^^jsr^  to  Prof  ant,  test  if  led    that  he  was  a  son-in-law  of 
Twna  end  anployed  as  a  elerk  in  his  bank  at  the  tiae  in  tjuestion; 
thai    the  trust  deed  is  partly  in  his  writing  and  partly  in  I'uma's; 
that  the  ir.t?^re»t  nol^p  are  ell  In  hie  writing, "but  he  had  nothing 
te  de  with  preparing  the  principal  note.       He  says  all  of  the 
aortsragre     in  rrlting     above  the  eignp.ture  on  the  trust  deed 
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was  e«ii9l«t«ly  vrltt«n  in  before  It  vas  «lgn«<l,     H«  also  says  that 
hs  took  th«   aekBowl«dt'B)«jnt   on  the  22nd  day  of  Aagust,   1916,  by 
the  dat«  la  the  aelEnoi»l«d;^«nt ,   and  "ny  name  signed  to  it  a^d  seal,* 
Ha  says  that  he  dees  not  remember  the  oirsvLSBtuncss  under  vy>ieh  the 
not«  "THS  TPads;   that  be  tn%de  several  sets  of  notes  and  trust  deeds 
every  week,   and  that   It  is  pretty  hard  to  rtneaber  five  years  aee. 
He  says:      *DonH  rewwnber  seeing  Kovy  at  the  bank;  wouldn't  Jcnow 
hin  Trife  by  sight;   don't  reeolleet  seeing  her;   don*t  reoollest 
olrcunstftness  ttader  whieh  I  toek  aeknowledgraents;   ean*t  reeall  any 
yart  «f  it;   don't  reni«Bber  any  of  the  oireunstanees  of  the  signing 
of  the  trust  d^*^,* 

Vvmxik  Zajiesk  testified  that  he  saw  e:i^bits  1  to  11 
(the  notes)  n»hen  the  same  were  brought  to  his  office  October  16, 
1916;   that  the  notes  w«r«  then  in  the  »iwa«  condition;   that  when 
he  failed  to  locate  the  trust  deed  he  asked  the  makers  to  sign 
new  pajj^rt,  which  they  refused  to  do.     He  then  filed  in  the  re- 
corder's office  a  ^a^isr  which  appears  in  evidence  as  defendant's 
exhibit  1,    this  being  en  affidavit  of  cei^lainant  alleging  that 
the  Kevyi  had  executed  a  trust  deed  "not  fully  written  out   so  that 
It   could  be  recorded.  *     He   says  ihat  he  does  net  knew  why  tliis 
statejBWit  was  made  in  the  affidavit;   that  he  used  the  phraseology 
perhaps  without  considering. 

We  are  satisfied  the  preponderance  of  the  evidence 
indicates  t^at  the     statement  was  not  true.     The  question  for  the 
trial  court  was  whether  the  evidence  submitted  was  sufficient  to 
everccne  the  certifio^ate  of  the  notary.     The  question  for  this 
court  is  whether  the  finding  of  the  chancellor  is,   in  that  res- 
neet,   clearly  and  manifestly  e^inst  the  weight  of  the  evidence. 
There  is  no  dispute  as  to  the  rule  of  law  to  be  appliet!,  w^ich,   as 
stated  in  Kestureka  v.  Bartkiewleis.   341  III.    604,  is: 
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"The  oertlfioate  of  tha   acioiowlttd.THent   of  &  ^•fid  In  tht 
iMBnar  provided  hy  law,    cannot  ta  •vftroooie  loy  the  uneuppcrted 
t«8tii30iiy  oi    th«  gratitor.     While,  as  bet-wepn   th*  parties  to   th« 
4*ed,suoh  aoknowlad,  m«nt  may  lie  lape»ohed  for  fraud,    uollusloa 
•r  imposition,   it    cannot  be  ^tlTrrirlee  attacked;    and  the  oTidenoe 
ttpon  suoh   Isaue  of  fraud,   coll   slon  or  imposition  naist,    ^ty 
lis  corapletenesB  and   reliable  character,   fully  and   cloarly 
satisfy  the  court   that  the  eertlfioate   it)  untrue  and  fraudu- 
lent. •     yjtaffcralp,   /.  ritLg;crald.X0O  111,    385;  If  are  tori  v. 
££llii|{^AB»    70  id.   •!!:  t^%n^  T.  Watson,    lli^  id.    56;   Qiam.net 
If  ^ULSLBSft  &m3tk  &,  ^SfM.  i^*   V.   tSlsgell,    fta  id.   436;   Monroe  v. 
f<9i9mm,  ^  id.    523;  I4.<tM^  ▼.  Harding.   6S  id.    505;   O^^^kiA 
▼.  iB&SXlS&t  48  Id.   514:  ciiph&pt  t.  UYertdd<^e.  142  Id.   160. 
In  the  eaees  cited  are  fully  set  lorth  the  reasons  of  pulilie 
policy  %)ilcL  jsake  the  rulon  stated  iwper&tlve.     Under  theai  th* 
eertifleate  of  acknowledgment  was  not   auoceesfully  Ijtpeached." 


Appellant  has  cited  a  numher  of  eases  and  re  hare 
examined  all  of  them.     These  oaees  are,  however,   in  every  inetaneo 
distinguishable  en  the  faots  from  the  inatant   one.     We  thinJc  tho 
evidence  insufficient   to   inrpoach  the  certificate.     In  the  first 
plaoe,   the  reeitation  of  the  certificate  io  probable.     In  th«  next 
plaoo,  the  teetimoay  of  the  Je^ovys  on  Material  points  ia  not,  wo 
think,   credible.     It  does  net   ring  true. 

Appellants  say  that  the  undisputed  evidence  shows  that 
Mm*  Mary  was  not  present  at  the  execution  of   the  deed,   and  elto 
eases  which   they  elaia  sustain  the  contention  that  thie  fiet  aloaf 
brings  the  ease  within  an  exception  to  the  general  rule  •  gaylija 
^  Qyeft4ff^I  ££«   ▼.  HfilSSa*   3.98  111.   396,    and  Bouvier  v.    Syphey. 
186  Fed.    644.     It   is  true  that  tho  undisputed  evidence   shows  that 
she  was  not  present  on  August   22,  1916,  but  the  evidence  shows  that 
there  was  a  direetioa  at  that  time  that   she  should  coko  aftorvards, 
and  the  evideneo  shewe  that   she  came,   and  it  is  undisputed  that 
her  genuine  signature  appears  on  tho  notes  and  on  the  trust  deed* 
Tliat  the  notary  did  aot  remember  tho  transaction  osccept  as  his 
m«Bory  was  refreshed  by  the  papers,   carries  little  weight  it::  view 
of  the  large  nuraber  of  transaotions  of  ti  is  kind  to  which  ho 
was  a  party.     The   trust  deed,   as  acknowledged,    conveyed   tho   right 
of  homestead.  If  there  was  any,   and  the  view  we  have  takexi  of 
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ih«  «Yl dance  aaJcas  it  vimoaetasry  t«  dlsouss  th«  disputed  qunstion 
•f  whether  the  btovy  far^aily  had  an  estate  of  hoateetead  in  the 
frttdatt  at  the  tlcie  In  nuostlon. 

The  decree  in  aff ixBKid. 

MaSurely,  l'.   J.,   and  Derer,   J.»   eonour. 
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AFPSAL  7R0II 
SBPIHIOH  COUHT, 

COOK  couimr. 
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CHICAGO  HAILWAYS  COXPAKY, 
CHICAGO    CITY  RAltaAY  COMPAMY, 
CAUJmi  AMD  i>OUTH  CHICAOO 
RAILWAY  COHFAKY  aiad  bOUTHfi]t]|^' 
BTiiMST  RAILWAY   CUIT^ANY,         / 
doing  ImeinetB  as  6HICaOO/ 
SUHfACK  LX1UC8, 

AplplllEtttS. 

MR.  JUSTICiS  MATCXS7T  D  LIViiiRKD  THE  OJelKlOU  07  THE  COURT. 

This  is  an  appeail  \fy  the  defendants  froni  a  Jud^sent 
for  1937*50,   entered  upon  the  yerdiet  of  a  Jury.     The  declaration 
nllogod  that  about  February  10,   1919,   at  the  Intersection  of 
Wells  and  OaJc  streets,   in  the  ^Ity  of  Chieag^o,   defendants 
negligently  and  carelessly  ran  one  of   their  ears  "at  a  high  rate 
of  speed  and  without  any  warning  or  signal  of  tho  approach  of 
Its   said  street  ear  «  *  *  and  in  eoneetjuenoe  thereof  then  and 
there   caused  and  pemltted   its  said  ears   to  run  Into   and  against 
the  plaintiff's  autonoblle  In  which  the  plaintiff  was  then  and 
there  riding,**  by  means  idneroof  the  plaintiff's  automobile  was 
wrecked  and  destroyed*     Sue   care  on  plaintiff's  part  was  also 
alleged.     Defendants  pleaded  the  general  issue* 

Tho  appellants  assign  and  argue  alleged  error  in  the 
giring  of  an  Instruction,   and  also  urge  that  the  t  rdlct  Is 
against  tho  manifest  weli^t  of   the  oTldence  as  to  defendants' 
nogllgenee  and  also  as  to  due  care  upon  the  part  of   tho 
plaintiff* 

The  undisputed  facts  in  otI donee  are  that  wells  street 
Is  a  puV)lic  highway  extending  north  and  south  and  Oak  street 
is  a  public  highway  extending  east  and  west.     Two  parallel 
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railroad  traoka  were  laid  in  ^lls  street  by  the  defendant 
oaaipanleB;Aa  the  easterly  track,  northbound  cars  were  operating 
nhilo  southbound  oars  ran  over  the  west  traok.     Oak  street 
intersects  Wells  street  at  tight  angles  and  the  evidenee  tends 
to  show  that  the  width  of  Oak  street  from  curb  to   curb   is  about 
90  feet;  about  300  foot  south  of  Oak  street  and  parallel  with 
it  runs  vliiting  street*      i^t  the  tiae  of  the  accident  a  saleoa 
stood  on  the  southeast  oomer  of  Cak  and  Wells  streets,  on  the 
northeast  earner  a  dry  goods  store,  and  on  the  northwest  corner 
a  drug  store*     The  accident  occurred  between  twolre  and  one 
o*eleek  at  the  noon  hour  on  February  11,  1919.     The  plaintiff  at 
that  time  was  driring  a  six  passenger  Cadillac  autonabile  in  a 
westerly  direction  on  the  north  side  of  Oak  street  and  across  its 
intersection  with   %lls,  when  his  automobile  was   struck  by  a 
northbound  ear  and  the   automobile  practically  demolished* 

It  is  the  contention  of  plaintiff   that  the  accident  was 
4tt«  to  the  negligence  of  defendants  in  running  tlieir  street  car 
without  warning  across   the   intersection  at  an  exeessiTo  rate   of 
speed,   whieh  witnesses  teutify  whs  from  twenty-five   to   thirty  miles 
per  hour.     The  eridenee  on  this  point  is   conflicting*   and  while 
the   defendants  argue    that  a  preponderance  of   the   evidence   indicates 
that  the   ear  WbS  not  moved  at  the  exeessive  rate  of   speed,  but  on 
the  contrary  with  due  caution,  we   are  net  disposed  to   set  aside 
the  verdiet  of   the  jury  on  that  ground^   although  we  are  inclined 
to   think   that  a  preponderance   of   the  evidenoe   indicates   that   the 
bell  was   rung  as   the  northbound   ear  proceeded  to    oross    the  inter* 
section,   and  that  the  speed  of  the  ear  waa  not  so  exeeeeive  as 
plaintiff  contends*      ^e   think  this  is  apparent  from  the  distance 
which  the   street  car  ran  after  the   collision* 

The   controlling  question  in  the   oase   is  whether  the 
finding  of   the  jury  that  the  plaintiff  was  in   the  exercise  of  due 
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a«Xl«  x^^t"   •*   •▼i'i-T*o»w*   w***"*   *"«  M^lJr««*  aaaaaitf  i»  rf»lit»   .Jbaafa 
aXJE£fiir  biui   tsnl^olXlnao    ni   taie<  aXi&r  itft  vanablva  atfr 

■a  iut  tbiiafa  )o  a/an  aTX»aaaKa  •dJ  im  bavaa  #aa  » 

aftlfia  t9*   »i  ftaae«alb  S%a  art*   ev   .aal^oao   tub  ii/iw  xp.MniJiia    sa; 

ba«lXo«i  via  av  ittwoKiXji   «t>mwti  tutU  na  T(tfC  *^   "^^  tpibfr  9tit 

tdi   tadt  aaliielbat  aaaabivv  adi   1:o  MMAnabatoqa'nf  »  tuiO   ^ttit   t 

-i»#iil  aicr  aaov   a#   babaaooicf  «aa  bammdtUt^a  •lit  *»  iwn  a^w  XXatf 

•a  ariaaaoxa  aa  ton  shw  «ia  *i(i   to  b««Ya   tit  .f.ndJ   biut   ,aalio<»« 

aoa«#alb  wdt   a»il  inanaqqa  ai   alift  MttliU   aft'      .abAalaAa  tllini^A . 

•  aaXitriXXM  ari^  iall4  oat  va»  isrwa  arfl  iial(*r 

aifi  taiitaifv  al  aaaa  •Ai  at  nal^aair  i^tXXarttiiaa  aitT 

aab  la  avlancaxa  oiO   nk  mam  yikiulml^  adt  i^rU  \iwt  •<&    "^o  li«lb«ll 


osr*,   which  the  ▼•rdlet  Indicate*  it  mist  hay*  founds   is  ai^aiBSt 
the  manifest  prspondemnoe  of  the  eridenoe*     It  therefore  hecenes 
neoessarj  to  exaaine  the  eYidenoe  hearing  on  the  esre  exercised 
>3r  plaintiff  tat  and  Juat  prior  to   the  oooasien  in  question* 
MeCarthj,  plaintiff's  first  vitnesst  says  that  he,    the  vitness, 
was   standing  at  171  Oak  street,   about  thirty  feet  east  of    veils; 
that  he   aav  the  street  ear  50  feet  down  ^a^ells  street*  and  that 
the  autoaotile  vae   then  probably  10  feet  e;x6t  of  the   tracks, 
and   that   the  aiitoanbile  was  then  kotIb^  west  at  a  speed  of  twelTO 
or  fifteen  niles  an  hour*     lnts«  another  witness,  who   says  he 
was  standing  in  front  of   the  drug  store*    testifies  that  he  saw 
plaintiff's  outonobile  going  west  at  a  speed  of  about  eight 
■iles  an  hour;    that  the  natdiine  slowed  down  to    the  street  oar 
track;    that  the  street  ear  did  not  slacken  up  speed  at  any  time; 
that  it  esse  through  at  a  speed  of  about  tsentyf  ire  ailes;   that 
shea  the  witness  first  saw  the   entemobile,    it  was  about   two  doors 
east  of  the  corner  of     ells  street,  and  the  street  car  »%  th£tt 
time  was  about  the  middle  of   the  block  between  <ehite  and  Oak 
streets;    that  the  atatomobile  was  running  about  eight  miles  an 
hour  and  slewed  up  "when  he   croae  to   the  ear  track  and  he  slowed 
up,  and  he  started  to  cross  the  track.*     The  witness  ftirthcr   says 
that  the  street  ear  kept  going  ahead  at  full  speed*      /:iaeker, 
another  witness  for  plaintiff,   says  that  he  was  driTiag  a  Ford 
truck,   following  the   street  oar;    that  it  was  going  25  to  27 
miles  per  hour;    that  the  street  oar  slacked  up  Just  iriien  he  had 
the  machine  right  in  front  of   him.     The  riew  which   this  witness 
had  of  the  accident  was  obstructed  by  tl»   street  car.     He  says 
that  when  he  first  saw  the  man  driving  the  automobile,   plaintiff 
was  on  the  street  driving  the  machineand  slowed  down  and  than 
kept  on  going  west;    that  he   slewed  down  and   then   tried    to   cross* 
mo  witness  eould  not  say  how  fast,   about  ei^t,  and  then  he 
slowed  doim,   and  then  sliot  ahead;    that  when  he   slowed  down,  he 
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•  aoli(r«H»  at  Bt»l»«»oe  ftiU    al  voiiq  iau\,  ha*  le  l^^iUaif  ^ 

,M««i^r  •!&    ,*4  i*fd   ax**    «aaaa^lw  i9ti'*  u*\\linUil\  •v'^TaOaV 

;aIX»-.    \e  !•••  taal  x^^^^   #ur<i«   .^aai^a  a  >^  SOJLkiLais   a«« 

Ijuft  ba«   •^■»9t^a  aXXaii  avaA  t*%\  Od  tao  i»mi9  vLi  mm   ad  ^^xtl 

,  'ro  tSHS  ^*al  (U  ^XtfAdetcr  narfl   8«v  aUttf^wtlimi  a^ 

•rlvmt  to  Ikaa^a  a  i^A  ta»«  yolvaft  natf^  a««  •ll^osa^tn  9At  iAtU  to* 

•i(  v^aa   aifv  ^aaanilv  lailfoaa  «ji^j(U     •ii^if  am  aaXIa  asallll  ta 

««a  •d  tcrti   «»l'!l:^a»#    t*^*'*  a^^i'  9di    \o  ^notl  ai  vUiba*#a  u'^w 

tit^is  lti»tfj»  to  baaqa  a  ^a  ^ar  »Xi«faa»lifli  a'ltitfAiaif 

Y«a  #a*i4a  mC#   a#  «v*A   haaroXa  aaJtiliMiii  ftrf.t  i«f&    {riifrri  iia  aaXlai 

inmli  x""  ^"^   i>»<Htk  qv  <^v3(e«  )ii^  ^«o  >t>a«/a  aiU  iaill    ;alD«T^ 

#Mi^    I99£tm  •▼ll'X^asv^   ^ut  .  saqs  «  ^*i  At         -i-    «aKP  il   imtii 

i»ilt  in  ■s»c   #9n#a   adtf  lMt«   ,r9trT.7n  sj^j.^      xu  -x^n-too  *Ai   to  ;fa«9 

i[jaO  ibxw   9tidx»  Hn9m$%4  sCeaXei   adi   la  aXtbldi  afl^  ttsb^  aji.   »«ii 

lU  aaXia  lif^ia  #«c<(«  i^ljunra  aav  aXlcfoiKi^ui  9tUr  SMdt    ;aia»%ia 

JbaveXa  aii  Ctiui  aloA's/   i^o  mit   oi   wmo   »d  amdm*  ^tf  J>airaXa  tea  "xiio^ 

avt«  tuU^t/i   viKjnUw  Mtf     *.ia4Bruf   aiU-  aaanio   •#  l»«liA^a  vd  tea  ^qu 

,ia)kc  .      e<|8  iX«l  Sm  b«9iUt  ^^t*^  #qa<  laa  #»vi#a  *f(t  #«dir 

ib^M  a  v^trktb  .<>:«'   ^d  ^adi   aigaa   ^nXfatmlq  X9t  aaanilv  laii^aflui 

rs  oi   dS  tn;  ^l  IaiU    paa  ^aania   acU  saivaXial    •:l»in# 

itmd.  ad  aajfv  /av^  fti  6aa(9«Xa  tA»  yi^a^^a  adi  ^wdt    |rwod  t»9  aaXiat 

aaanitw  aid^   doldv  w*1t  ad?     .aaii   ta  «n«rl  al  fHT^Lt  ^aXdoBu  9d$ 

a^Aa  aH     .taa  Isri^a   ad;f  x'  J^atotn^cda  a«v  ^nai^itooA  adf   lo  hMtt 

VtUnlnlq   ,aXidaai*tMi  ad^  yjiivivk  nmrn  ad^'  w^r.   laill  ad  oadir  itii 

utdS  JtMa  mrab  btm^l*  Aoaaoidtiaa  ad^  aBiTlY&  iooila  ili  U9  a^t 

•  aairco   oJ    Miii   rnidt   bnt  awoft  J>a«aXa    »  ;la«vr  saloa  aa  jf^ad 

aid  atff  bMM  «idsi«  tf^uada   «#aiit  wad  ipM  ^aa  ikXi/oa  aaaa^lv  adT 

ad  «n«rak  IktraXa  ad  oadw  ijuH   {teaabi  #ada  aadiT  taA  .««•&  itavaXa 


was  nearly  with  the  buildings,   and  the  straet  otf  wan   then  half 
or  a  quarter  of  a  Islook  baek.     "The  autcmohile  at  that  time*  had 
only  to  run  about  20  feet  to  get  on  the   traok,   and  h«  wvat  right 
along  until  he  got  aer«a«   tho  track*  and  towards  the  north  aid* 
of  Cak  atreet*    eo   that  he  could  see   the  mo  toman  and  the  mo  toman 
could  see  hi»,  nothing  between  them.**     Edward  Diedorieh,   teatifioa 
that  he  waa  st&adlng  at   tho  aouthwost  comer  of  Oak  and   >^«lls 
atraet,   and  that  tho  autoffloblle  was   orossiog  ^ells  street^   cross- 
lag  the    tr^tclcs  tit  a  speed  of  el^t  miles  an  hour;    that   the   etreet 
ear  ayproaehed  at  a   apeed  of  thirty  miles  per  hour;    that  ho 
slackened  up  just  a  trifle  when  flTO  feet  away  from  the  aaehino. 
Guy  Casper,    «^e  wns  assistiag  the   witneas  McCarthy  with  the    truok. 
says   that  McCarthy  was  on  the   truck,   and  that  he,    the  witness, 
was  takiag  furaituro  out  of  it;    Ihat  when  the   drlTor  of   tho 
MitGBiobile   crossed   ^olia  street,   he   slowed  up  a  little  bit,  and 
then  went  o^er;   that  the  street  car  did  not  at  any  time  slow  up 
before   it  hit  the^   autamol^ile,   but  ran  the  bsmo  as  it  did  before* 
He   says   thiit   the  sutosobilo  oa  Oak  street  was  going  about  twenty* 
two  miles   an  hour,   aad  that  the   driver  slowed  up  idion  he  was  about 
fifteen  foet  from   the    oar   trsiick  '*then  he  8t;*rted  faster*  he   started 
up  about  tho    Bsme  as  h«   slacked  up}"   that  ho  was  not  running  any 
faster  on  the   tr&ok  than  whoa  he  slowed  up.     Charles  i>,  Swoetman, 
who  w&e  riding  in   the   autostobile  with  a  lady  friead,    (Miss  iielsea) 
Bays  thot  the   speed  of  the    soitoaobile   an  they  wero    cressiag   the 
traoks  was  about  dight  miles  an  hour;    that  he  did  not   see   tho 
street  ear  until   they  were  hit;    that  was   the   first  thing  he  knew 
about   the  accident,    and  he  was  unconscious  after   it.     He   says 
that  he  noticed   they  slacked  up  Just  before   they  osne  to   the   street 
ear  track,    and  thHt  plaintiff  droTe   a  moderate  speed  in  Oak  street 
about  fifteen  or  eighteen  or  twenty  miles;    th&t  when  about  tea  feet 
fvom   th«    our   track,   ho  had  the  car  in   second  speed,   about  eight 
miles  aa  hour.     The  plaintiff  testified  that  as  he  esae  to 
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"tlJlA    nori?     »:VV     ":-.0     TS^TJB     ^fSJ      CUtt      ^-l-gnH^^lWi     v~i>>     tJ^r      \j^i-a^t     mum 

#tJ^lt  ls«v  •!<  bcra   .A«r(i   •iCT  no  ta])  tt^  .t**!  «8  tkt>d«  iii/v  ol  t^* 

«Mnei»«  •if;ffta*  AA>no}o«  9111   «*»  l>Xtfa»  (nK  /^Hr 
■•l>l^««i    td^kftmiiX  tifttrMI     ".MMfl   aowrtotf  :?fi^i{^«o   ,«tit  tM  Mood 

•4f  iaAt   stMMf  T»4|  ••Xtn  >c^-rtif  >A«tti4«  ttl 

.•fltiiaAn  •!»  «»'8t  ^j»w«  #•»!  »▼*!  fl0r%  oitt  't  ««  baii«TJ9*X» 

bm  «tl«r  ^Uiil  A  «i'  ^««eXe  OL*.   ,j^sn7«  aXXe*  ba««»ti>  <^Udu0ism 

%$f  vaXa  •mtt  yna  «a  ia«  t|»  rsM  ^ania  m£#  fsd»   ;i»ir«  #««»  nils 

•  oiolatf  bXb  /£  cji  aaaa  »itt  mi  ^otf  ,»Xi<*caBi^ue  «f(l  Ittf  #1  snt'lfttf 

w^lnavt  iuatSa  ^to^  «m  Vaa-Ut  sUO  no  oIltfORO^  8X«<  aR 

iuetfa  tun  atf  no  da  %i/  bawoXu  uavl'it   6.^  ou  n^   boXIjb  awi 

bo#Tsla  ail  ,totUil  b«ii/)^«  aii  oaiil^'*  X^^i.t    i  r»«t  atfi1l\ 

•fl«aitao«e  ,%  aaXtAiP     •<«•  ftaaroXa  od  aatfa  outifi  ita-oii  arii  co  fi     '*■ 

(eoaXoi  at  IK)    ,b«alit  XtnX  a  diiw  •XMtatlut   iiirf#  al  TUKthtt  OAv  .... 

oill  3Bia«o-ts    trow  X^^f^  »   aXIdoa&iiM    adr  to  boo4fa  *$U  tatbt  txnn 

•dS   oo«   ion  ttb  orf  fBiC#    ViO'-t  n        »Xi{i  ^«f9Xt  /nriTa  ai«r  aAa«ic^ 

vMl  ad  ifitttt  tnl^  tM^'utm  i^tow  x*^^    Xllnu  t«a  iaortia 

•XAa   oH     ,fl  ^mtlm  afioisanoocrv  t>w«  aif  him   «ifiaJ^loo>i.   ■>i(#   ^irrdA 

latT^a   lii   04  oflw  X''^    aio^tf  #air(  fv  JkoiCoAXa  x*'^   Aool^co  oif  iixd!t 

t—rSH  HmO  ill  t«««o  OiMtbea  a  »r«rb  )1l#«ltX4  ^iiit^  htut   .ibjinii  tut 

#aol  «o^  tt»^m  mtKw  S-.itls    ;aaXlai  y^a^mi  'it  Bat;Mt3lt  it  aatltlt  tirQ(#ii 

/iflla  ^at»«r«   «b«tqa  tetosa   Hi  lat  a<<^  iMir<  ari   .ifdr-  .(If  ootl 

t#  tnao  »j(  aa  tadt  btilti^aat  Vtl^oiaXqr  oiiT     •vtetf  oa  aaXta 


W«1I»  atrtet  he  waa  driving  a1»sut  eight««n  miles   an  hour,   and 
that  h«  alaeted  up,   and   that  aa  h«   otme    to   the   a  treat  ear  hM 
started  up}    thst  aa  h«   eaaie   to   >«alla  street  he  saw  the  street 
ear   coning  along;    that  it  «aa  on  the  other  aide  of   the  poet* 
•^ovt  50  or  60  feet  away*     He  aaya*    "I   stopped  oiy  Oar  lieforo  X 
went  on  the  track,   I  stopped  it  about  15  feet  fr<m  the   oar 
traok.   and   I   saw  the  street  oar  eotaing,   it  was   fie  far  fron  &e« 
about   &J  or  60  feet  away.     X   atopfwd."     Asked  why  he  did  not 
stop  when  he  aaw  the  ear  coning  along  ho  replied:      "^Vhen  I 
reached   the  street   oar  tr-iok  the  street   car  was  about  fifty 
feet  away  from  as.     I  do  not  know  for  sure  hew  long  ay 
autooao^ile   was,    »baut  1&  feet,   but  I  did  not  measure   it,   I 
don*t  know*     X  he<^d   tiaie  bell   ringing*  but  the   ear  was  too  far 
away  from  me  yot«*     these  witnesses  were  all  called  by  the 
plaintiff* 

V«   think  on  any  theory  of   the  o&ee  under  the  evidence 
submitted  in  his  own  behalf*   the  plaintiff  was  guilty  of  oon* 
trlTutezy  negligenoe,   a«  a  matter  of  faet«     The  accident 
happened  at  about  noon,    the  street  waa  elear  of  traffic,  plain- 
tiff oeuld  aee  the  street  cur  coming  sereral  hundred  foot  away. 
Re   could  have  aroided  the   accident  either  by  increMias;  his 
speed  or  by  waiting  until  the  street  ear  passed  by.     Although 
he  was   the  first  to  enter  the  intersection,    this  did  not  give 
him,  neces.arily  the  right  ef  way,  nor  excuse  him  from  the 
exercise  of  due  care.     He  admits  that  he  saw  the  street  ear 
eoming,    and  his  own  evidence   and    that  ef  his  witnesses  fail 
to  disclose  any  ciroumstanees  which  would  prevent  him  froi 
giving  his  undivided  attention  to  the  matter  of  making  a  s&fe 
passage  ef  the  crossing,     'there  is  only  one  fact  in  the  ense 
aiiioh  WMild  possibly  have  a  tendency  to  excuse  his  conduct. 
There  is  evidemce   tending  to  show  that  ae  the  street  oar 
approached  Oak  street,   a  lady,   apparently  «  prespeotlTS 
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•1(««»  J^c^9l  ^»1bnucr  IftYSTnftf  aniceo  ;il^    avu  i>Xuio»   ^tl^ 
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Iiaossni^sr,  held  up  her  hands  to  indicate  her  deelr*  that  the 
ear  atop.     But  when  asked  on  ero as- examination  if  he  had 
started  aerosa  beeause  he  thought  the  oar  would   stop  for 
the  lady,  his  oouusel  oh j dieted,   und  the  objection  was  sustained 
by  the  court,     fhe  eooupants  of  the  automolsile  were  not   seriously 
injured,   end  the  eridence  shows  that  both  sides  at  ones  begaa 
diligently  to  gather  the  nanes  of  vritn<isses.     The  lady  who  held 
up  her  hand  was  not  produced,  however,  nor  was  Miss  lijelson,    the 
young  lady  riding  in  tho  automobile,  who  (the  evidence  for  <ie<> 
fendant  tended  to  shew)   at  the  tine  of  the  accident   sererely 
eritieised  plaintiff  for  his  carelessness.     The  abserice  of  these 
witnesses  was  not  accounted  for  by  plaintiff. 

The  judgment  will  be  rsTsrsed  with  a  fimUng  ©f  fact. 
HSYERSBD  WIW.  l?Ii;©IKG  02?  FACT. 

MeSurely,  P.    tT. ,    an'5  Derer,    J.,    concur. 


9JVJ    jar.j    Or  t  .*^ 
XXaiittiiM   J«a  •^•w  •Xi'^cr:rtrA- 


t»v  %aait  n»d  f» 
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TlVDim  OF  lACT, 

V«  find  AS  a  fact  ihftt  the  pl&intiff  was  guilty 
of  neglig«noe  at   tha  tiate  antf  place  of   the   sccident  in 
questiona   proximately  tending   to  bring  alsout  the   injury 
■tated  in  plaintiff '&  declarution. 
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APPSAL  FROM  MUNICIPAL  COORT 
Oy  CHICAGO. 
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MR.    JDSTICB  JUATCHBTT  XSCLIVEHBD  THK  OPtNION  OP  THE  COURT. 


In  this  case,    the  plaintiff,  who   is  appellee   in 
thia   court  I    filed  an  amended   statement  of   claim  in  which  he  al- 
leged that  on  Octo'ber   21,    1920,   at   the   special  instance  and  re- 
fuest  of  the  defendants'   duly  authorized  agent,   he  suhscribed  and 
paid  to  the  defendants  the   sum  of  $110  for  a  certificate  eyi- 
dencing  two    shares  of   stock  in  defendants'   business,   which  cer- 
tificate was  to  be  delivered  within  a  reasonable  time;    that 
although  often  demanded,   defendants  had  refused  and  neglected  to 
deliyer  the   same,  whereby  they  had  become   indebted  to  him  for 
the  money  so  advanced.     The  case  was  tried  by  the  court  without  a 
jury.     At   the  close  of  plaintiff's  evidence  and  again  at  the 
close  of  all   the  evidence,   the  defendants  made  a  motion  for  a 
finding  in  their  favor,  which  was  denied.      The  court  made  a  find- 
ing in  favor  of  the  plaintiff  and   entered  judgment  thereon. 
It   is  argued  here  that  the  court   erred  in  these   rulings,    and  ap- 
pellants ask  thia  court   to   reverse  the  judgment  with  a  finding  in 
their  favor. 

The  evidence  tends  to  show  that  appellants  are 
trustees  of  the  Co-operative  Society  of  America,    an  express  trust 
under  the   common  law,    created  by  an  agreement  and  declaration  of 
trust  dated  juebruary  ISO,   1919,   and  recorded  in  the  Recorder's 
Office  of  Cook  County.      Interests  in  this  trust  were  represented 
"by  certain  certificates  issued  by  the  defendant  tirustees.      The 
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ai   ••IIsq^A  ai   ortir   .ltJt^£ri£X«  901    .vaso  ald^  nl 

m£»  9tl  iioliiw  al  a  :fa«s»i«i«  Aftftneai  n«  JE)^!!!    ^txuQo   utdt 

•n  ftfuB   9on«.tBaJt  i«it#»ti«i   •''«*   ^«    ,Oti«I   (IS  istfo.^oO  no  ^exU  tes*X 

Inia  b9dttti9<iam  dh   ,in93A{  £>*£l-xor:.»jii«  ^iui^   '  n :fn»ka9't»Jb  wtli  to  i»9af 

-l7e  •tenltliriBO  6  to*!  OiI<^  to  ca»«  •id  «inJiJ^rv«^«b  8x1^  o#  blmq 

-it»»  c£oix(v   ,a«0ai«XKr   '  8i^Rai>a*t»i!>  nt  i(»oie   to  asaarle   o«t  iai»ii9i> 

«Adt   :MU;i  eldAnoiuMki  a  aiHtlv  b»x9^ll9b  •4  ot  ■««  9iM9ttlt 

•xol  nJuf  ot  bo^rdelmi  MBoodtf  bJUL  x^di  xdantdw  ,8m«   ox£^  frllmb 

»  101  Miiem  s  •A««  eJnAJki»lab  •tis   ^Bonttbtr*  •di  LSm  lo  moXo 

•>J}flil  «  abAK  tiaQ9  0ifT      .b«itt«b  a/nr  rldJtxlv  .lOTal  xttdi  ■!  sfftftnlt 

.nosisrt*  IrtftflQbirt  te7«tn«   Ana  nilfltslci  »il«  lo  totjiI  a 2  aa-^ 

-f«  hob   ,asni:im  aaecLt  nl  bo^ie  truot>  9Ai  trntii  •fd  b9is9tM  ai   II 

ai  tnlbnil  ^  dJlm  ttnmBbui  9di  9Bi9v9nL  ol  Siuoo  9idS  Jta«  a^R«Iief 

.loral  il9dS 

aia  at/i4lXaQ(ia  lad^  vorfa  oi  9bti9i  aonaftiv*  aift 

^ajLTXl  aaaiiipca  oa    ,aol-X8Ul  lo  Y'^^^ooS  aTli«:iaqo-oO  ax£^  Ic  aaaj^aunl 

!•  ffOilaoaXoah  boM  ^aamaavs*  a*  t*'  hoJ*  >ve   ,«bX  nooHroo  a/{^  laAst/ 

a"xalyxooaa  mdt  aX  babiooai  bnm  «eX«I   ,Olt  xrairttfa'i  ba^«A  lairxi 

k9in999i<i9%  9X9m  t9uii  •idt  al  aiaaad^nX      .xtttuoO  looO  lo  aoillO 

•tlT     .aaaiatrxi  #nabaala*  ai^i  xtf  b9u»al  aal^oilliiao  jiJt«.ncao  xtf 


Great  Western  Security  Corapany  was  a  brokerage  concern,   acd  the 
defendantfl  had  a  contract  with  it  whereby  it  tras  to   sell  leneflcial 
IntorestB  in  this  truet.     The  brokerage  concern  in  carrying  out  the 
terms  of  tnis  contract   employed  an  agent  naiaed  Lund,  whose  authority 
to  aot  for  the  defendants  under  the  terms  of  the  contract   Is  not 
disputed. 

October  21,   1920,  Lund  sold  to  plaintiff  two  shares 
in  this  trust  for  $110,  which  sum  was  paid  in  cash.      Lund,   as  he 
was  authorised  to  do,    received  the  payment   and  issued  a  receipt 
in  the  usual  form.     With  other  things  it   stated  that  the  sub- 
scription was  received  subject   to  rejection  by  the  trustees,   and 
that   if   it  was  not   accepted  for  any  reatson,   the  payment  made   should 
be  promptly  returned.     Decenber  1st  thereafter  defendant  wrote 
plaintiff  asking  him  to  inform  them  whether  he  had  had  any  dealings 
with  "Mr.  Peter  Lund,**   and  stated  that  any  inforTsation  would  be 
treated  as  strictly  confidential,     December  5,   1920,  plaintiff 
replied,  giving  information  as  tc  the  purchase  of  hie  own  and  other 
shares  by  ffleaibers  of  his  feuaily.      In  this  letter  he   said,    "If  there 
is  anything  wrong  with  the  transaction,  please  let  ne  know  at  once 
so  I  may  take  the  necessary  steps  to  protect  myself."     Plaintiff 
did  not   receive  a  reply  to  this  request.     He  then  in  Pebruary,    1921, 
got  Mr.   Giersch,   as  he  says,   to  go  and  see  these  people.     Griersoh 
testified  that  he  called  up  the  offices  of  defendants  about  February 
1,   1921;    that  he  went  to  their  main  office   and  told  them  his  busi- 
ness.and  presented  the  receipts.     He  was  told  they  could  not  do 
anything  for  Mm  unless  he  left  the  receipts  there.     He  says  he 
told  them  he  had  been  sent   to  find  out  whether  they  were  going  t© 
issue  the  oertificat*;   that  he  was  finally  referred  to  Mr.   Shea, 
wh©  told  him  that  he  was  pretty  busy,   but  that  plaintiff  would  get 
th©  certificate     in  a  week  or  ten  da^^.     He  says  that  he  called 
again  at  plaintiff's  request,   about  the  Ist  of  LSarch,   1921,   and 


Mil  #tfO  saltT^At  ttl  trJLmoa<i9  •s«Y»>[(rxa'  e mn^rt^ini 

Xitiodiua  ••oflw   ,lMiiiiJ  hmsma  *n93^  om  bt>xolqrm    tuan^noo  •as»i 

ion  si,  itiBXfHOo  tdt  1«   oant*^  tdi  istau  «.t<^«i;xrt«'ti>I>  adi  no^   ^0£  oi 

•if  BM  .AauJ     .rfMS  fli  tlM^  Mfv  ouM  ^(aJUi^    ,  /.ol  Jam;!  «lifi  ai 

lfi*ot»«z  M  bosnul  httii   ttt»aiz/^  •££}  J!>eTX*»c  i    ^k^  o^  ftasl-iOifisa  t«v 

-tfMS  aiii  ;^Asiu   ba^toic   ^^  astoiiii  rt«4;N  it^iW     .ercol  Xatmu  axf^  ai 

ham  ««*«.t«  ';<f  ncl^9ftt^  :  l<SiM  J!>»Tiu«o-x  cjiv  flait^XTsa 

Mireda  >.     -..     ■  >■    ,  ••.>f?.-'i    ■',  ••     .    ■.   5elf8c>9£   ion  a«v  'i* 

a;rci./  iasAaat^it  iEtti-Iad7ftf{l  isX  -xctfaMttsG     .j»«nxa^rx  ^vri^^OiQ  »<f 

•sai JLa«l  iC^tM  &«!»  A<:A  a:vi  fdiit*  tuAxii  axttlml  oJ  st/l  Bnt^ajt  1cli.tfii«Xq 

ad  ftXiroir  ji«i;Uir-iolfll  -%£»  issiS  btiaiit   teta   "  ^tKioO'   -x»^a<i   .lit"  litJkw 

iBd^o  bna  ffvro  aiil  'lo  •BMiHytim  9Ai  ocr  ajs  cEftxiAicialei  galri)    ,bjiiq^9t 
Btft.U  ir*    ,bJUic   art  laj^taX  sXd^  ol      .^Xifaai  «i4  to  viacrmdi  Y<f  «a-x«f<a 
asno  iM  motrJ.  om  #aX  aaAtXt^  «iroll0«3rt«vl  atfl  dihr  ^xictv  ■^nirfJr.rui  ul 
lHJnJtaX-i     ".llae^^  :*5s:t<TS5  o*  aqrij-a  Y«4»ai*«Miacr  ari^  9>U*  X*. 
,XS9X   ,tiE*<n£raC  ttl  aexi  .i«e(4>a«  ftixi;r  o^  T^<^9t  «  ariaooi   ;t<> 

do9t9tO     .eXqoaq:  BtttiS  •••  Ari«  tts  o-^  ^p^-^  (rioaiaXO   .-in;  ic^ 

xrM,indf>^  iU9ti»  tfoMbaot^L  lo  ^aalf.^  •.-i;^  t»  l><>XXfiC'  aii  trndi  bmltXiift 
.duci  aXrf  oaxli  Met  it>ad  aalllo  ai«ai  «X«iil;r  ot  in»v  »a  tttti- 
cb  ion  bXi/oo  x^/fi  bIo#,  •«▼  •<     .a^qiaoai  ai1;t  Jb9;hrTa«ai«  J>!cw.aaaa 
a<f  «x**  *^     .otaili  ai^Xvoa^  aifJ   tTc^l  arf  aaaXcru  «Xn  -iol  ^aXAtznu 
oi  gnios  rxaib  xadi  xmAttd^  tvo  ball  at  .^/xao  naad  b»Ji  9d  mMsi' 
,A»dB   .tM  ot  l>arrxal«s  tiX«iait  »««  ati  iMtls   iajjioXlalvao  <9iiJ  viiaaX 
tea  bitntv  WUnUlfi  iMAt  iv.:   ,  ^aud  x^^vta  •»«(  •<(  tiiiit  aid  ^c 
AalXAS  aii  t4idt  axM  ah      .c^Ai:  a*#  ^e  ilaew  a  «1     •iaoltUxt 
bn»   ,xs:9X   |i<oioK  la  tcX  adt   ianJu   ,tB»up»%  a*llXtniAX<i  iu  «X«s« 


again  saw  Shea,    and  was  told  ty  Shea  to  tell  plaintiff  not  to  worry, 
thit  he  would  «?«t  the  certificates  as   soon  as  possibly, in  h  week 
or  ten  days.      The  witness   saya  that  about  April  lat  therea:fter 
he   again  called  ut>on  Mr.    Shea  upon  the   same  errand;    that  he  told 
Shea  plaintiff  desired  him  to   send  either  the  certificates  or 
the  money,   to  which  Shea  replied  that  he  had  been  a  little  busy, 
but   that  he  would  send  then  out  in  a  week  or  ten  days,    and   said, 
"We  will  give  hla  the  eertifieates,  •• 

Plaintiff  then  employed  an  attorney,   who  on  Hay  6th 
wrote  the  defendants,    insisting  on  a  return  of  plaintiff's  money. 
Vay  11th  this  attorney  again  wrote  at   length,   to   the   effect   that 
if  he  did  not  hear  from  them  he  would  be  compelled  to  resort  to 
other  means.     May  14th  defendants   replied  to  the  letter  of  May 
6th  that  the  writer  was   inveetigating  the   subscriptions,    "and  w« 
will   let  you  hear  from  us  as   soon  as  possible."     May  23rd  defend- 
ants s>gain  wrote:      ''Mr.   Robinson  has  informed  me  about  the  eonver- 
satione  with  yota  regarding       subscriptions  of  Harry,  Burt  and 
Selma  Dunnill,   and  states  that  due  to  the  action  of  osle  crooked 
member  of  our  organization,    they  have  lost   confidence   in  our 
business.     This  matter  has  been  put  through  for  the   issuing  of 
certificates,    and  I  believe  your  clients  will  realize  the  wisdom 
of  retaining   same,   and  we   are  marking  no   change  in   this  arrangement." 
June  15th  thereafter  defendants  delivered  the  certificates  by  regis- 
tered mail  with  a  dividend  check,  both  of  which  were  returned  "by 
plaintiff's  attorney  in  a  letter  dated  July  7th. 

The  question  to  be  decided  is  whether  the  plaintiff 
has  a  right   to  recover  the  purchase  money.      No  definite  time  was 
named   in  the  contract   for  the  delivery  of  the  eertifieates,   and 
the  law  would  therefore  imply  a  prcraiae  that  the   same  would  be 
delivered  within  a  reasonable  time.     The  defendants   contend  that 


70  fSobtlLiiMO  tttU  iisiille  kx»«   o$  mid  b«ri»nb  TiitniBlf,  n- 
.bijiB   biuJ    ,«x»Jb  «••'  «0  *»«w  «  fll   Soo  rtMdi  fcrr»8    Mm 

VixiriiMlq  lo  ffiu;f»tt  »  no  Bnitslafri    ,«inaAn»^»6  erf*  •ITXW 
?«xii   ^061^*  0di  of   ,JiJan*X  i»  e*OTW  nbi^  X^mo***  •<*'**  rf*JJf  T»> 
«^   :f*xo««'X  o;f  £bIX9<2Koo  ftcf  JbXt/ow  •di  k»x£^  na«t  'tm9d 
XbM  "io  lali^wX  ail;t  oi   foellqsi   •*f«ft«»l»Jb  iWM  x«M      .SftBom  i»rf.to 

>.T»l»b  MCS  x^V     *  .eXd'iflto^  Bfi  ncoa   oa  a^  u9/l  uctz  i9l  XXlw 

Jk(A  ii£««i  ,,i;'xxBU  to  Bao liqi%SBiiM       -^n tb%Myi»r  itm.  tiiJyi  mnoiimm 

^iCeno  Hro  lo  noXJ'O*  9Ai  oi  'osh  iadi  B»i»t€  br  <jnX«8 

1U0  ni  oofTObilnoo   ♦toX  svfid  x»di    ,noXi«BJ:nA^'x«  a^o  ~io  a»rfnro« 

lo  snl«««i   t»K*  uol  i<8»f0^i£4^  i«q  n»*rf  a^u^  latimm  alrfT     . start Itirtf 

»d;r  •aiXa»n  X/iw  atn^lXo  «iro\t  •■rvXXud  I  btvt   ,»» r^ailli^BO 

".  j^f£o;it95ina-iic  alfti   rfi  eanarto  on  saJ^Iam  0*9  •»  bn*.    ,«ai»E.  :jnlni«*»«  !ko 

-ala^'X  xtf  ••iiBoltihteo  •r(*  l>o'x»iriio»«tB*f>.TO"Xoft  •xon^Mari*  dii^X  arrnX. 

XCf  ^amo^aT:  aiaw  rfolrfir  lo  dJorf  .Hoado  MaMrlft  a  dilw  Xlam  Mnal 

lll*frl»Io   *di  Miliaria  «i  fcabloaA  atf  oi  nollaawp  OifT 

■av  Bipl)   ftiifti'tofc  al     .Y'^fO"  aaadoiucT  art:t   iwyooai  o^  *  aad 

fcff.  iltli^aa  ail*  \o  x^»^ii^»*  •^^  "it*^   ;h>«flnoa  •di  nl  hamarr 

atf  Mvow  aoaa  mdi  fMdt  —imnq  a  xXqnl  •f\mt»tii  bluarn  wml  atLt 

la.ii  Anainoa  a#n/>hnalaib  aifT     .asi^  aXtfanaaaat  a  nXdtXw  jbrxarXXat 


under  th«   eircxunstanees  the  delivery-  vas  within  a  reasonal)!*   time. 
There  was   testimony  which  the  defendants   contend  would  excuse 
deferred  delivery.     This  testimony  was  given  hy  Sessler,   attorney 
f«r  the  defendant  Society,    and  his  evidence  is  not  contradicted. 
He   says   that  his  connection  with  the  matter   coBinienced  in  Noveml)er« 
1920,   and  that  at  that  time  he  received  word  from  7ox  Lake    that 
Lund  had  taloen  subscriptions  end  failed   to  turn  in  the  money;    that 
Mr.  Lund  had  been  employed  by  an  organizer,  Mr*  Shea;    that  the  wit* 
Bess   called  3hea  in  and   told  him  to  investigate   the  matter,   which 
he  did,   and  defendants*   letters  to  plaintiff  followed;    that  when  ho 
received  plaintiff's  letter  on  December   5th,    1Cr«   Shea  cease   in  to 
me  about  itt    and  we  heard,   I  believe ,    that  was   all   the   transaction 
on  irtiich  Land  had  collected  money.   *  •  «     I   investigated  and 
Checked  up,    and  tried  to  find  Peter  Lund  and  was  unable  to   do    it; 
he  had  skipped^    and  that  subscription  was  not  reported  to   tho 
office  until  itprilf   1921.'     The  witness  further  soys   that  he 
explained  to   the  attorney  for  the  plaintiff   that   there  was   delay 
in  issuing   the  certificate  due   to   the  fact  that   the  defendants 
had  increased  the  par  value  of  their  stock,   and   that  they  were 
substituting  a  new  form  of   certificate  for  the  older  ones,   and  that 
it  would  necessitate   sending  out  about  20,000  certificates,   and 
that  would  slow  up  the   current  business,   and   that   it   took  from  the 
1st  of  April  until   the  first  part  of  JTune  until   the   certificates 
were   sent  out* 

Wo  do  not  think  the  facts  testified  to  would 
excuse   the  delay  in  view  of  the  undisputed  evidence   that 
defendants  had  full  knowledge  of  plaintiff's  rights  on 
December   5,   1920.     We  do  not  hesitate   to   say  that  the 
delay  was  unreasonable*     Appellants   cite  Beauaisne  v.   ocholg, 
18S  111.   App.   338,  but   that  ease   is  not  at  all  like  this  one 
OB  the  material  facts* 


tndt    iX^m^m  titit  at  trz'.-^  o^   b^XtB^  itwr.  9n9lifil%owlutt  txmiai  t»ASi  haul 

-J-Jhr  Ml#  ^juf^    imnxi     .        <    <x  toast o  cub  yif  >9YoX«n»  ae»«f  J»Ai(  tai*l  •rm 

rioim  ,T»:^#«B  •rfjT   «fos^ta«TRl  »t  mtd  kJin^  U»  nJt  at£k   Jt>»XX#t9  •«»a 

•<£  n«ditr  tzAf    ihwtroJilm'X  ni&atmiq.  oS  B<t»i^«X    •■^ruti)fl«l«J^  »jip   .i)!^  «< 

ocf  ai  ftrifts  »«ilL'  .IIP    tf&Q  %««fM»oBa  no  'Xj»■:^^•X  c'^li#fli«Xq  l>#viM«% 

a^itmam'it  ndi   XX*  a«w  ^pii^    ,»YoJtX9tf  I    .Aveerl  «»  bo*   ,ii  iac«te  fux 

bits  tt»tBgi<^B»vrti   X     *  »  «   .xBjnotn  trntoHlc^  tad  bn»l  dsitdm  ae 

;11   ot  oi  oXrf/ani;  onv  ^m  luuil  iv&t^  bni'i  A<t   bciltti  luw   «qi2  £«<ofifo 

Kf  *«rtt   rv;j»  i»ff>iccr'?:  8»»«d^lw  arf?     '  .XseX   »XX7««L  Xi^nu  ••X^rlo 
•^X.b   H.xm  otMtf  #a«tt  ttiinlulq  vit  lol  t*a'X«»^^£  sxii^   »^  t>»oX«X4x« 

M«v  x^^  J<}ii^   >itui   ,3te«t«  !tXefL;f  !•  •i/XitT  aA<2  arii  taajiatftol  teif 
t«iibr  btm  c"ACO  %»^X•  Ai£ir  to)  tstsv  it  1^139  la  enot  van  e  ^\ftXai<iktuiitM 

<»di  notl  Mcact   tib   f«xtf   baa  ,aii«rXe^  ^«aTiat  aiU   (jv  wctm  b£uov  S»di 
a»*j8-!j'"*^  ";-    ;^^HW  Ani/l  )o  -Ttaq  .taall  -"*    '    ' ;xJi  Ilio^  1«  #aX 

,  *•        ■'na*   er^aw 

fcXx-'      <^    !;aXlX^8v»    «»  ^  <  ^  oii^  a.>Xiw    ^  tn  ^>^    j«> 

l«ili  ooaofeiTs  hitttifmihao  tSS  lo  vaXr  ak  ^!filBb  •xii   eaoox* 

Ao  a^ifnii  ti*\^ttulMSq  \o  askdXvaint  iXvl  A«i(  s^sMftaalab 

•if»  #A<ft  tM   "^   a^otlaftif  tad  0%  aw     .oMX  ,.1   iWarooaa 

•liM£&  •▼  mtllW^  c^^o  ainsXXagqA     .»X«fii.iiot«atxui  a^iv  ic«Xoi> 

Mia  mkdi  asfXX  XXa  ^ji  fa  mi  aa^a  d»<&   ^miT  ,aeK  .fCA  .XXX  sex 


AppellftntB  argxie,    citing  authorities,    that  pXaintitf *■ 
rights  and  status  as  a  stockholder  were   in  no  way  interfered  ^ith  by 
reason  of  tha  delay  in  d«liverine  tha  oertificate;    that  the  certifi- 
cate was  cnly  evidence  of  the  property  right,  which  had  already  in 
fact  "been  conveyed,     Maj[o^r8  v,   Girdagr,   159  Pac.    826;   &allatip 

County,  Farmers  Alliance,  v.  ?lannery_.   197  Pac,   996,      These  cases  hold 

is  thT  ~ 

that   this/rule  vlth  reference  to    the   sut script  ions  to  the  capital 

stock  of  a  corporation.  But  there  are  many  faets  in  each  ol   the 
oase^  cited  distinguishing  then  from  this   case.     The   rights  of  the 
parties  here  are  controlled  "by  the  written   contract   and,   we  think, 
according  to   its  terms  the  plaintiff  was  not  to  take  an  interest 
in  the  trust  until  the   certificate   should  he  issued,     Defendants 
had   the   right   to  refuse  to  accept   the  subscription  within  a  reason- 
ahle   tiaie,     ITot  having  done   so,    the  plaintiff,    according  to   elementairy 
principles,   had  the  rxght   to  withdraw  his  offer  and   demand  the   re- 
turn of  the  money  paid.     While  the  case  of  Kinzer  v,   Cowie,    235  111, 
383,   is  .In  many  respects  different  upon  the  facts,   the  opinion  ther* 
lays  down  rules  which  wo  regard  as  applicable  and  controlling  here, 
fhe  Judgment  will  he  aff iarmed, 

AFPIPJED. 

UoSurely,  P,    J,,   and  Dover,   J,,   concur. 


•  'lix^/UiiCi   tAaj    ,fir,ijf,io  'SUA  5a-jx»*    ,»uu        .t . 
-nilvsc  siU  ^«xlt    ;«l«olxUios  aft/  sni^sviX^A  crt  t^I»J»  A/f^  lo  nesji'vz 

flil4,yil&  :AS»   ,o«H  eel   ,3tfilt3Llfi  -^  £L^lfill     .A«X«^no*  p^»rf  tMl 
bXorf  afHUlO  ••Birif      .dQ«    ,0**1  V9I    ,v;i*>,in>;XT    .T   »onr:lT.lk   Mti^i-tc'^      f.'foO 
X«#i«»o  9tii  oi  %n^iffitu>nSum  ^a 

•fi,>  .  ^:   edT     ••t«o  ol/ii  bi«t1  rnftiC^  arrlilaiifsff  i^H  Htlo  p98«o 

tK»t^&tii  if£-   9j£i-  0)   fon  •*■»  Ytlinlmlti  trf*  •atT»i    •*!   o*  ytifrcoooA 

.rxi  «CS   .AivoS  .▼  f  stti^  Tre  «mm»  wf^  •Xlrftr     .liJ:*^  x»nott  •dfi  !•  nirt 
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RELIABLE  STORE  PIXTUHI 
CUUPAHY,  a  Corporation, 

Appellee, 


XLLA  WILLAECD,  Doim;:  Buslnaaa 
Under  the  Name  of  Maeonio 
Temple  Luneh, 


?-T  > 


APFi-lAL  JTROM  MUNICIPAL  CCOTIT 
Of   CHICAOO. 


a. 


^T^'    )    227  I. A.  604 

MR.    JUSTICE  ItiiTCHBTT  IffiLIVBRSD  THE  OPIlflOK  OP  THS  COURT. 

This  Is  an  appeal  lay  the  defendant  from  a  Judguent 
In  the  sum  of  $90,    entex^d  upon  the  Yerdiot  of  a  jury.     The  elala 
of  plaintiff  was  based  upon  a  written  contfisiet  made  April  20, 
1921,  idiereby  plaintiff  agreed  to  supply  to  defendant   '*One  combi- 
nation buffet,  with  silTer  display  ease,   to  be  built  out  of 
blrohwood  or  whitewood,  white  enamelled  as  per  drawing,   to  be 
0.   K.  *A  by  you.      Terms,   $380.00,   $100.00  with  order,   $100.00 
C.    0.  D.     Balance  in  six  payments  of  $30  per  month."     The  eri* 
donee  shows   that  the  buffet  was  made  pursuant  to  a  drawing  0.   K.  *d 
by  the  defendant,  was  delivered  to  her,    and  that   ahe  paid  upon 
the  purchase  price  thereof  the  sum  of  $200. 

The  defense  was  that  the  artiole  deliTered  was  not 
manufaotured  aoeording  to  the  details  provided  for  in  the  con- 
trast  and  directions  of  the  plaintiff.     The  balance  claimed  was 
$180;   the  amount  allowed  by  the  Jury  was  only  $90,     Appellant 
arguss  that   It  Is  apparent  that   there  was  a  breach  of  the  con- 
traiet  by  plaintiff,    and  that  plaintiff  therefore   ceuld  not   re- 
eovey  at  all  In  the   suit  upon  the  contract.     It   Is  apparent  that 
i^ppellant  has  misapprehended  the  law  s^plicable  to  the  facts 
appearing  In  the  record.     The  transaction  was  a  sale  by  des- 
cription of  a  specific  article  to  be  manufactured  for  the  plain- 
tiff,  and  upon  a  breach  of  tho  warranty  {which  from  ttie  verdiet 
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of  the  jury  we  met  preeuae  there  was),    the  rights  of  the  parties 
were  determined  hy  section   69    of   the  Uniform  iiaXea  Act,   Cahill'e 
Rerised  Statutes  1921,   p.    5048. 

Upon  the  delivery  of  the  article  the  defendant  was 
put  to  her  eleotion.      She  ouuld  rescind  the   sale,   return  the 
article  to  the  vendor  and  eue  for  the  return  of  the  purohauiis 
Boney,   or  she  might  retain  the  goods  and,   when  sued,   reeot;^  the 
differenoe  between  the  value  of  the  article  contracted  for  and 
the  Tsaue  of  the   article  which  was  in  fast   delirered.     Plaintiff 
ehose  to  keep  the  article,   and  when  sued  recoup.     She  cannot 
maintain  inconsistent  positions.     Healy  Ice  jaachiijie  Co.   t.  Cloy 
&  Son.   U8  111.   App.   421;   Allen  v.  Henn.   197  111.   486;  Willis- 
ton  on  Sales,   seotion  604. 

The  judgment   is  affirmed, 

AYJUmSD. 

McSurely,  p.    J,,   and  Derer,   J.,   concur. 
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Oy   CKICAOO. 
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SSLIVBIUSD  T8B  CiPUflQJI  (UP  THE  COUBT. 

Thla  «x.^p«al  It  from  a  vordiot  for  poasttssioB  of 
pr«nilBe«  in  aa  action  af  foreilsla  d«taitt«r  brouufht  in  tha  ntmm 
of  th«  suoo9Ssora  In  trust  to  tha  trustaea  of  tha  astata  of 
^.  H«  aoAftir,  daaaoaad*  against   tha  ^afendant  undar  a  lease 
datad  May  9|  19X6,  mirpoxrting  to  ba  an  indaatura  by  and  batveaa 
*Tha  aatata  of  Kte,  H,  Oodair,  daoaaaad,  bgr  ita  airanta  K.  E. 
BsilrfviB  k  Co,*  aa  partiaa  of  th«  flrat  part,   iwBd  aald  dafandant, 
party  of  tha  aooond  i)art.     It  vaa  8ii{»ad  by  dnfandant  and  In 
tha  nana  of  aald  aat/ita  by  aald  aganta.     VbiiXa  tha  icatrimaut  vaa 
Infomally  aacoeutad,  novarthaXaaa  tha  dafandant  mntttvH  Into 
and  took  {M»aaaaalos  of  tha  premisaa  undar  it  and  paid  r«it  ao» 
cording  to  ita  taraa  untlX  Doc^aabar  XO,   X9Xd,    sinca  wrdoh  tl«a 
ha  h&a  paid  no  rant*     Ha  traa  In  poaaesaloa  whroi  the  ouit  vas 
laatlttttod,   and  wa  Slay  X6,  X9SX,  vhea  he  was  aanrad  vlth  a  flva 
day*  notloa  in  the  nana  of  acdd  trustaea,   «,t  which  tiae  ha  owad, 
aaoording  to  tha  torma  of  the  Xaaaa,   HX80.     Dafendaiit  of  farad 
no  arldanea,   and  the  aaurt  gara  aa  inatruotad  Tardiet  for  tha 
pXaintiff. 

Tha  oonplatnt       nassea  the  plaintiff  a  aa   auooaaaor* 
la  tmat  to  tha  truat^a  of  aald  aatata,  aa  did  oXso  tha  firo 
daya  notice.      It  ie  apn«XIant*s  contention  that  the  proof  did 
not  ahow  tha  raXatioaahty  of  Xandlord  and  tenant  botwean  aaid 
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•aoo«SBor«  in  tru«t  «yii4  d«f«i>daat.  Vhils  th«i«  ««•  no  dir«ot 
proof  thst  th«7  W9rm  suoh  •uoc«sBor«,   ]r«t   th*  point   !•  not 
r»i*o4  1>y  any  epAolfla  objoetlon.     On  tto«  olhoir  hsiMxA^   It  is 
eloar  that  dofondani  un4«rtoolc  t«  doal  with  th«  trustoca  of 
■aid  «atato  in  matarlng  Into  tho  loaao  and  a«<|ttirod  his  ttuanoy 
through  aganto  aeting  for  th«a,   and  the  arldanoo  touda  to  ah««r 
that  tha  aaaa  «4;antB  oontinnodi  to  aot  for  thoa  and  their  &!• 
logod  euceasifioro  in  oolXeotin^  tho  rent  froa  defandant*       Bo* 
fondant '■  oontentlona,   thoraforo,  nay  ho  muaaarlaod  a*  an 
attoapt  to  quoBtion  his  lan4\ord'«  titia,  mfaioh,  of  oourao,  ho 
oannot  do. 

Aooerdltti^ly  tho  SviA&Mut  viXX  ho  affirnod* 

AVJXBMSD. 

Xoririll  aM  fridlay,  Jjr. ,  ooncur. 
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aOBSKT  BORTCH. 


A?£'SAL  JmOif  mihlClPKL  COOHT 
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XR.  PBZ81I3IS6  joones  BAiaas 

HBLXtBaaO  THB  03PIBIC8S  0?  TH3   COOW. 

Thlt  !•  aa  attaohmtnt  suit   in  frhlota  au  alldgtA 
trftnaf«r««<    of  the  pTttpnrty  atiaefcjtA  iat«rpX«»d«d,   elalalng 
•tmtrtihlp  th«r«of.     The  isaud  of  ewa&rahlp  vaa  trl^d  vithout 
a  jury  and  f»««  the  eoart's  fi»4ing  againat  plaintiff  a  tJiay 
hava  aip»T>eaXa4,   and  tirge  that  the  tiniins  ^aa  not  warrant  ad 
))y  tho  evldenca.     W«  aead  set  diotttas  tha  rvidanea,   for  a« 
appolloata  failed  to  ptovb  that  the  rolation  of  eradltor  and 
dattor  ftxletad  hatvetm  theis  and  tha  dafandant  in  tha  attaol^ent 
thay  vmr*  in  ne  poaitiaa  to  qusation  tha  good  faith  of  tha 
transfer  iindar  TPhlch  «ppellea  cl.ji.iaG4  title.     JS»or  oould  they 
raly  on  tha  attaohnont  aff idaTit  and  bond  or  other  psioera  in 
tha  aaaa  to  aupply  wxoh  proof.     ( 3faxLiiK9^  v.  Ma£S£At  1^  ^^^» 
495:  Isil  li££.   U£.   ▼.  MlQ£,   XdO  id.   564}   gawwhell  ^  MUL  £&• 
■?.  Raaa,  187  id,    055.) 

Aoeordlngly  tha  oourt'a  ordar  will  ha  affirraad. 


Marrill  and  aridlay,  JJ.,  ooccur. 


V"T»t    • 

fen*  t«iib«t9  t«  t$»H4iitn  «fi  J^»dj  Avci^  9i  tistlMl  •tOAl/Mf* 
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EUOflO  lUJiiUl'ACTUItliia  COMFAVY, 
m  Corpor«tlon, 

App«ll9«, 


AD  U>K  STURM  GimjiH^t   m 
Cerporaiioa, 


/6. 


AjppsAL  wwm  HfiixoiPAi.  comff 

OF  CHICAO<>. 


22  7  I. A.  6  0  5'^ 


SBUYBRSB  nm  OPlAXOli  Of  TKI  OQBBf . 

Thie  auit  vas  brouifltt  3«]ptmBb«r  SO,  X920,  to  r^cortr 
$$^93$mA0,  a  baXario*  eXained  te  %»•  du«  for  dowoXs  seXd  and  d»« 
Xivttr«d  'by  pX&ictiif  to  d«fandant  lia  Ooto'ber  and  Sovtaberi   X9S0« 

Th«  r«tterd  she^a  th«  foXXovrlng  proo««dlng«  In  th« 
eA««,   &XX   iA  th«  yttsr  XfiaOt      Oatol»ey  XO,    catry  of  Aftfenrjant *■ 
•9P*«r«ao«;  OetolE>«r  Xa»  fixing  of  lt»  affidaTit  of  ai«rlt«;  l^o* 
Temb«r  3X,   ttxlkine;  of  aane  pursuant  to  motion  aod  du«  notlea 
theroof ,  and  Xeave  isiTen  te  fiXa  an  aaandad  affidavit   in  fiva 
day*;  KoTaatter  :e@,  ordar  defauXting  dafondast  for  wauat  of  af* 
fidavlt  of  aoritB  or  d«f«n»«,itfid  for  judf,^ontj  fievombar  30, 
ordar  aosoooing  daiaagaa  In  tho  mm  af  $243d.40;  Oaoaxsbar  2, 
ordar  avarruXing  defendant *a  laotiona  to  Tacata  dafauXt  and 
Jttdi^«r)t,for  X«aTe  to  flXt  emendod  affldarlt  of  merits,  and  ta 
•trllca  pXalntiff '0  eountor  affldavita,  from  ^hioh  a^poaX  «aa 
aXXovad. 

Xb  flmpport  of  the  motions  to  OTorruXad  vat^  thraa 
affidairltt,   ono  by  eaoh  of  dafandant*0  attemoys  Laramia  and 
Linwraarar,   and  one  by  AdoX^ik  Uturm,  defendant**  proeidant. 
Iduramie**  wa^  to  the  off  eat  that  after  fiXin^,^  the  affidavit  9t 
merita  on  Ooto'ber  X8,  an  ecraaaant  was  entered  into  between 
nXalntiff  and  defendant  for  a  dimieeal  of  the  suit,  the  terms 
ef  atoich  are  not  set  forth  In  the  affidaTit, that  the  suit  vmi 
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Boi  dlsnlasM,   thmt  he  wiui  auvprlaed  1»  vlev  of  th«  m{rt«ti«nt  t« 
y«««lT«  notlos  of  tho  aotion  to  •trlJc*  tho  siffldaYlt  of  sorits 
•B  lio-T«M!b«r  21,  that  Muriug  that  p«rlo4*  h«  vaa  ^Bogotiatinff 
«lih  plaintiff**  attoTBoya  for  payMont  of  oao  Inatallaotrt  uBd«y 
•aid  now  a£r««in«nt , "  »nd   that  plaintiff**  attortmy     told  hlai 
that  nothing  further  would  b«  doao  without  actio*  to  hla,   and 
that  rolling  thereon  he  wae  aibaant  frois  the  elty  VoTOaber  9, 
when  the  ease  appeared  on  the  trial  oall  of  the  eourt.     Llna* 
weaver**  affidavit  wa*  to  the  •ITeot  that  he  appeared  In  oourt 
I*T*nh*r  29  to  look  after  the  sMtlon  for  default  In  Laramie** 
ab**BO*,  and  that  he  told  the  oourt  h*  haA  just  cone  into  the 
eas*.     Th*  «»*nd*d  affidavit  of  nerlt*  ewom  io  hy  said  Stum, 
which  defendant  requ9»ted  leave  to  file  tmA  lAiloh  wa*  offered 
in  *upport  of  eaid  notions,   9«t  forth  the  agreeeient  preeusiably 
r«f«rr*d  to  in  Laraciil*'*  affidavit  a*  enown  by  eorrespondeno* 
between  the  attorneys  for  the  reepeotlv*  parties,   and  stat*d 
i^at  was  done  tinder  It.     ?he  agrefSiseot  as  so  sho^RB  eonslsted 
of  an  offer  by  d*fendaB%  addre»«*d  to  plaintiff**  attorney 
October  19,  to  pay  #600  by  an  encl*8*d  «heelc  "on  account,* 
with  the  understanding  that  the  bal«aioe  as  elairaed  by  plaintiff 
lAiould  be  paid  In  three  equal  InstalliSKint*,   30,   00  and  90  days 
thereafter.     Aftknowled^ing  the  same  on  Oetob«r  ao,   plaintiff** 
attorney*  AgreM  to  return  said  oheok  unless  plaintiff  agreed 
to  the  plan  of  extended  payuents  of  the  balauo*  anottntlng  t* 
|S44d.l5  In  throe  «qual  Installment*  aa  proposed.     The  cheek 
WM  paid  and  applied, but  the  inotalljaent  falling  due  ^ovmibcr 
19  was  not  paid,  whloh  was  presumably  the  one  that  Larwale 
was  "negotiating**  about  before  step*  were  iaxma  for  default, 
•nd  presumably  negotiations  for  a  further  extension  failed  and 
plaintiff  proeeedttd  a*  «b*T*  started  because  defendant  did  net 
ke^  Its  agreement* 
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Th«  dtfansvs  ••%  forth  In  the  affldaTit  of  a^^riis, 
••  •ff«r«d  iib4  rftj««tad,  wttr«  i»r«dloAittd  wpon  th«  delivery  of 
dofoeilvo  goods,   (notwlth«taridlln||:  ddfttndant  h»d  nadtt  Xvtt  pa^aonto 
OB  aeeottnt  of  #350  oaofc,   the  laot  paymoat   olz  mofitho  after  do» 
livory  of  the  goods)   and  upon  a  alaia  of  ultra  vlroo  In  making 
the  Balea,  (of  irtileh,  nererthelees,  defendant  got  the  henefit) 
and  upon  the  agroea«ttt  to  aeeopt  the  i«rsim  of  the  atdjuetment 
(whieh  defendant  breached)   and  to  a;ive  due  notiee  of  taking  a 
default  against  defendant. 

It  olearly  appears,   therafore,   fron  Laraeilo's 
aff idarlt  and  said  aawnded  affidavit  of  »erits  that  defendant 
had  not  lived  up  to  Its  acrsevsnt  upon  vhieh  It  elaias  the  ease 
was  to  he  dieaiassd*     It  doos  not  appear  that  any  Mrraagtaaent  was 
aade  for  an  extsnsion  of  tiae  for  the  paynent  of  said  first  in- 
stallawat,  irlth  respeot  to  'crhioh  defendant  was  in  default  hefort 
any  notion  was  made  to  take  a  default  ag&lnet  Ma  la  ths  ease, 
£or  does  it  appear  that  plaintiff  was  to  dismiss  the  suit  before 
the  Installaents  vere  paid*  I^efendant  having  hreacheKl  its  ai^ree* 
aent  was  cot  In  a  position  to  insist  on  plaintiff's  earrying  out 
its  part  hy  disalssal  of  the  «uit  tfr  ftirther  extension  of  ti»e 
(panted. as  no  steps  were  talc^^  to  have  deferidant*s  affidavit  of 
merits  strioken  until  after  sueh  hreaeh,   and  defendant  even  then 
took  no  steps  to  file  an  aaer^ded  affidavit  of  merits  for  which  the 
tint  had  not  ^expired,   and  during  whloh  l.araraie  was  negotiating 
without  auftoess  for  a  further  extension  of  tiae  to  pay  the  first 
iastalla4mt«     As  defendant  rsoeived  due  notiee  of  taking  a  de«> 
fault  and  JTudgisent  and  neglected  without  lesal  excuse  or  due 
diligence  to  take  the  ordinary  steps  to  protest  his  right  ts 
aake  a  defecss,  we  i^iuic.  thu  dourt  was  Justified  in  considering 
the  proffered  affidatvit  of  aerits  as  lusklag  la  the  eXaaents  of 
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•  ttfi    TO    M. 


«iiio«rii7  hNI  8*«4  faith.     v«  tlae  think  th*  affldlAYlts  in  support 
•f  the  d«f«n(lant*«  iMtlons  ver*  lnsuffiol«at  and  thAt  thar«  !•  n^ 
fthua*  of  cUBQr«tlon  in  d»ajiac  tht  notions, 
fh*  judgMWit  will  be  afflxfluid. 

XerjrlXl  And  Oridloy*  jr<T.  ,eonour« 
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imuv:?iC£D  ««  oPiJNiofc  of  fKi  couat. 

?hl«  Is  *  suit  to  r«eoT«»r  th«  pric«  «>£  cuul  solt!  UPA 
i«llv«r«4  1»3^  plalBtiff  to  (ief«ttdant,     TbM  aimGunt  ololaed  Is 
$I900,94*      Xn  def«n99  A9f9ia^sa%t  alaiasd  a  •hax'ta««  ia  tiat  inlifttry 
•aa  »  fallu7«  to  d«liT«r  ths  kind  sf  soaI  plaintiff  skg^ntid  aii4 
v«rir«iit<»4  to  4l«Iiv»r^   and  that,   th«r*fertt,a«f«aila!ii  «/as  entitlsi 
to  reo'iwp  #1587  «•»«£«•  for  ¥r«a«di  sf  varrttnty.     d^d^»<mt  v«s 
ihMN(U]^9a  r«nd^«r«d  f^r  tlis  diff«rea««  sf  #373,   aB4  &»   to  t3)e 
MMittftt  in  disputs         th»  oass  -irent  to  th*  ^ury,  vhieh  r«n<isrs«9  a 
Tardict  r^r  fl597,94  in  plaintiff's  fnivor.     JTron  tli«  4a<l«»«it 
thsrtoo  this  m^paal  was  takwn. 

Ths  contrast  was  an  tral  oa«  •atsrsA  Into  batvssn 
ths  pr«si<'!«it  «f  tb«  plaintiff  an4  ths  husband  of  the  dsfandaat 
as  h«r  agiwt,  Th«  oontraot  was  for  ths  delivsry  of  Pocahontas 
Mine  Hun  Coal  to  h«  d«liv«x>sd  in  esrtain  quaiititi»s  at  certain 
spartsMmt  buildings  omaed  hy  <«f«adant«  Thsrs  vas  no  «atsrial 
dispute  as  to  vhAt  the  eentrast  va«  eaceept  as  to  the  tenas  of 
yayM«at  sad  the  tine  it  was  entered  into. 

Die  first  point  for  rsYersaX  argued  la  that  tlu 
ocurt  erred   In  ^thdrawing  from  consideration  of  the  jury  the 
issue  as  to  whether  the  coal  i*as  of  the  kind  or  (iHality  sold,   and 
the  issue  as  to  the  tins  ef  paynent*     Appellant's  counsel  meets 


s 


tf.b"'.      -   V^^ 


.»T 


tu 


^•4- 


A    R»^'?'''S-'' 


.<w?(*t 


»«: 


fmm  it 
it  hof   tmaqtvf 


tlits«  pointtt  Ity  dl«euaffin;.   th*  veii^t  of  th«  tTllttnc*  on  tho  vulb* 
Jecrt,     Of  ootiroOf    it   1«  fanAMi«nt»l  thtkt  it  tb«r«  Is  any  orlAon** 
tondln^  to  ootablioln  th«  leime  of  the  cicso  It  oteould  bo  oulmittoA 
to  ih«  jury  roftHrdleeo  of  ito  trol^t,  Dtiieh  to  for  tho  jury  and 
not  for  the  oourt  to  <iot«ralao.     Aa  thero  wmn  orldonce  1»y  one 
of  fief  en<l«nt  *»  wltnooooo   to  tho  of  foot   that  tho  ooal  dollTorod  at 
dofondiuat*o  huildlngo  wao  not  JPocohontao  Mine  Run  Goal  tho  eourt 
orro^  in  Trlth<tr«wlng  th«  Issue  ^rwn  tha  jwry  aa  to  tho  tjUAlity  of 
the  oo&l  Isy  instruetln^  thon  that  thoy  wore  not  oonoomod  with  it, 
•nS  th«it  it  wot  inoafffioiont  to  «»]rrant   *ttl«ittlng  it  to  th<»ii. 

Appellor  oonttmds  that  Aof^adant  a«iuoptod  the  eoal 
"ind  that  fto  her  j^kinltoro  r«)«oivine;  the  esme  had  tho  opportwiity  to 
Inoi^eet  It  ehe  vaiTo:  the  rl<i^t  to  ohjoot  to  yeyM«nt«     Bat  ^ot« 
%he  a«ntr«ot  Is  exeo^itory,   ttkn  thls«  the  oX&lsn  for  dw:segoa  on  ao* 
oouBt  of  tho  hro8«h  of  warranty  will  mxrrirm  the  aoeeptanoe  of  tho 
|irf>?#rty.     (3eo  gal^xxsjgji,  y.  Wolf.  131  ix:i.   4as,   an*  o»ses  thero 
roYiewed.) 

01»Jo@tion  io  ffiMe  to  the  Introduction  of  oortaln 
ticketo  for  dalivoriee  of  ooel  to  defendant,   aoae  of  ^ioh  vor« 
rooeiyt^d  for  hy  h9r  jojaitora.     Saoh  of  theae  tioketa  had  vrlttan 
en  it:      "P,  M.  R.,*  noanUis  FoeiOtontaji  Mine  Stun  Coal,     itiey  vor« 
rooelved  in  enridenoe  to  shew  that  the  aoal  delivered  waa  ooal  of 
that  kind  or  «tuality.     V«  think  their  o&mpntvnvj  for  suoh  purpoae 
vomld  depend  on  vhether  defondent^o  jimitora  had  outiT'ority  to 
rejeet  the  eoal.     If  hot,  and  defendant* a  attention  w»a  not  oalled 
to  thea,  ve  think  they  were  inoenpet«at  eridenee  aa  to  the  kind 
or  qxiality  of  coal  «ttd  omninied  to  a  aere  deelaratiea  hy  the 
plaintiff  in  ite  ovn  "behalf. 

Appellant   al»o  urgea  that  it  >raa  error  for  the  oourt 
to  refuae  certain  ao-ealled  "aooerptaneea,**  which  were  nailed  hy 


Wjr*  Ptif  no  ♦tM»%>T9  mfi  "t*  fitant 


M* 


,#i  fUi 


•A      ,v 

XCtsfirUmtlX  x^  X*«o  Mil 


•«•<<*■    toff      .JlTSea 


^ambmiJ9k  fii^nifm  mm  M4«el»  Ulitw 
ftai3(  4;.s  0sn<»tlTt  tMi^fnMftl  •fm  v»K#  itaAdU  t«  «M<t}  •! 

.ti»iiMr  /nm  uH  ml  'TlltmUxIq 


9i    Xi  '  -^^  Mb 


plaintiff  t»  d«f«o-i3nt,  purporting  tm  ««kaowX«dgtt  th«  r«««lpt  of 
«  T«rb«l  ord«r  for  a  «*7taln  anaunt  9t  "Jt^eoa*  M,  R.  Coal.* 
Theaa  wrtttMa  aeaaptaaeas  aontalB«4  oonditiono  that  do  not 
appoar  to  horo  iMtaa  di«ouo»#fl  at  the  ti»«  of  cmtorlag  Into  iho 
oral  eontraet,  whloh,  aaaordlng  to  tho  tootlffiony  of  aAfondaot'o 
Vr««lc\oat,  was  sutertHl  into  flvo  dttyo  Isoforo  tbo  MaillniE  of 
•neh  aocoptaneoo*     Thoro  lo  notMn^  In  plaintiff**  rrldonoo  to 
latfioato  that  tho  oontraot  "vao  not  eooplato  at  that  tittsa  or 
that  thoro  vao  an  arrtmgoMont  for  a  writ  ton  oonflrinatloa  of 
tho  oaaa.     Vhllo  4ofoadant  aontondad,   smA  pl&intiff  <sanle<l, 
tlhrnt  «ofon4ant*o  huab«n4»  'slio  «itorod  Into  tho  contract  for 
kor,   Infomod  plaintiff  that  su«h  aeeootanoao  voro  not  In 
aoooTdaneo  with  th«  oontraol  alraaAy  ontorod  into,  yot  without 
othor  orldonoo  on  the  ouhjoat  vo  think  thoao  aeeoptano90  voro 
Bat  oroporlgr  wftmleolbla  in  orridonoo. 

In  tIow  of  thoso  eonolMoiono  it  ia  unrioooosary 
to  dioouoa  othor  points  raisod  en  this  appeal.     Aocordinely 
tho  jud£^«nt  will  ho  roTorsod  and  tho  causa  roiaabdod  for  a 
now  trial. 

Bsmnsnk  akb  tmuawm, 

Sfanrill  «uiid  arldloy,  JJ.,  eonour. 


tttii     :(J  ■  •  •#rj<>>ji>»  ■  .     Mtt0tf    -  —    -'    -   •    "-"''■; 

of     •off'  »^i     •■'Ci-rS 


.••■■■■0»» 


Plaintiff  iB  K«»or« 
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HILDA  fJdikiSH^ 


V«i 


AteiBlatratar  ^f  ••taWcf 

IRTLLKS  BRSfflSO  COMPiiXt,    ft 
eor|>o  ration, 

I>#f«9dants  in  ^rri»r 


■    y 


anoA  TO 

lUVlCIPAL  COURT 
Of  CHXCaOO, 

7  I.A.  605 


i 


■K.  JOaTXCB  ORIDLBY  BKLIYKREU  THE  OPIKIOH  Of  THI^  COUtW. 


Ob  Kftreh  29 •  1M«»  plAiRtiff  eom!«ae«d  a  fourtli  elaas 
tort  action  in  tlM  Mimioipal  Court  of  Chieage  acaiast  tho  City 
of  Chiobgo*  H.  K.  Tatoor  and  the  StulXen  Browing  Company •  a 
oarporatiaa*   to  roooYor  dwaacoo  for  porooaal  iajurieo  allogod 
to  haTO  boon  sustained  "bj  her  on  the  evening  of  Siepteabor  21» 
1907»  "by  falling  into  a  hole  in  tho   sidewalk  on  the  north  side 
of  63rd  street*  Just  west  of  i^^aagaaon  street*   in  the  Citjr  of 
Chicago*     Plaintiff  further  alleged  th»t  at  the  tiae  of  tho 
aooidOBt  R.  K.  Tabor  was  the  oimer  of  tho  property,   in  front 
of  «hioh  wau  the  sidewalk  la  ipootion*  and  that  the  Mullen 
Brewing  Conpanjr  was  in  possession  of  said  property  as  loosee 
of  Tabor.     On  Kay  17*   1916*   the  death  of  Ttibor  was  suggested* 
and  Jeaos  Peray  atrieiaand*  adainiotrator  of  Tabor's  estate* 
was  substituted  as  one  of  tho  dcfondanto.     On  April  3*  1918« 
on  plaintiff's  notion,    the   case  was  disaiissod  as  to   the   defend- 
ant.  City  of  Chiof«go«     On  June  8*  191Q*   the   court  entered 
Jttdgaeat  "oa  the  Tordiot  herein"  agaiast  tho  plaintiff  for 
oosts,   ani  she  was  allowed  60  days  within  which  to   file   a  bill 
of  exoeptions.     On  iiepteaber  23*  1918*  nere  than  60  digrs  after 
the  entry  of  said  judgnent,   the  judge  who  had  tried  tho   enso 
signed  the  bill  of  exceptions  or  stenographic  report  czid  ordorei 
that  it  bo  filed  as  a  part  of  the^ record*  anj  it  was  so 


{ 


or  >;cy.;> 


tap   ^fcttrtfi*  iAT  .Jl  t 


•  'ifT 


kmtt^ilM  9otiu\jat  XnHMYSq  <Mt  adi^-Yflktli  t«V«»ii<t  ai    •n«li>;7a«Y«0 

sis  tt(fKi#4''^:  '!:'>  'v^tHiiV'h  AdU  ««  i?if  e-f  r/ont^^Ajo  «••«  •rail  ot 
stila  /ittoc   ^'^^  .    tdi  m  tULUi\  ftf  «V09X 

Silt   t«  Mrit  se:  ^aXiit   f^jf^iu*)  iiu«ur«     ••aMl49 

aaXiuM  wli  ««»^   tet>   ,actt}«»ur  r.l  mmwbkn  tdi  may  iCat^  t* 

•aifi  ,i.   Itttu.  «0     •alAAibav'lvA  ctft?  I«  Mr*  ti  >  i»*#«tU«tfiM  aaa 
«*a«t*(b  9ii  at  «4  batatMiJtb  mmr  •  '  '')ttai«Ic  ao 

XIlc    r.    Btn   «i   doMw  rtifOiw  «ia^  ^'*  i>»w;  .  ..I'l.: 

ia#l«  vptb  0»  aaitr  «!««  «ei«i  ^ut  %»4m^i-  ttfq^n^  to 


•a* 


On  June  3,   193X,   th«  proB«nt  -irrlt  mf  error  vmi  «u«A 
•ut  from  thla  appellate  oeurt*  retttm»ble   te   the  October,  1921« 
tern.     On  ii<tnmsd>^r  6,  1931,   the  omttee  whs  aontiaaed  fer   eerriee 
to  the  l&aroh»  193S,   tern.     On  April  28»  1921S,   the  aotion  ef 
the  defendant  In  error*  Mullen  Brevinc  Conpaay,   to  strllp*   aalA 
atenegrephle  report  froa  the  tranaorlpt  v^s  ulleeed*  and  it* 
further  aotida  to  affixat  the  ,tud|^ent  va«  reeerred  to   the  hear« 
ing*     On  June  6,  192?,    the  notion  of  plaintiff  in  error  to 
▼aoate   tind  eet  ^aide   eeld  order  of  t^ril  26,    1922,   «as  denied* 

It  appeure  fjwa  the  i*tenocraphie  report  that  on 

Attgttot  7,   191&a   the  eotli  day  after  the  entry  of   the  ,tudeatent« 

plbintiff  *9  Httornty  preaented  anid  report  to    the  Uonorahlo 

Harry  Oleon,   Chief  Juatloe  ef  scsid  Itunieipel  Court,  and  he  wro^ 

thereon  above  hie  signature  the   followincs 

*Ia  the  abeenoe  of  Judge  Harry  ^,  ixklan,  who 
tried  the  within  entitled  oeaee,  fron  the  City  of 
Chicago,    thia  stenographic  report  wyia  preaentecj.  to 
HO  this  7th  day  of   Auguat,   1918,   the  attomeyo 
for  ^tricKXand,  adn*r*,  and  Mullofi  IBdrew*  Co.  being 
preaent," 

It  further  appears  that  under  date  of  ^eptoabor  S3*    . 

1918,   (47  daya  after  the  time  for  filing  ^»id  report  ha^  expired) 

the  oaid  iu&f^  who  had  tried   the  c»use«  Harry  P.   I>olan,    certified 

over  his  signature  that  the  foref;oing  was  a  full,   true  and  eorrcot 

otenographie  report  of  all  preoeedinga  had  before  him  on  the 

trial,    th«.t  final  ju dissent  was  rendered  on  June  8,  191^^,  and 

that  'thia  report  was  presented  to  me  for  signing  upon  my  return 

to  J|\idieicil  duties  after  my  Tacation  period,   during  whidi  I  was 

abaont  from  the  City  of  Chiengo,  and  held  by  me  for  examination 

until  September  21«  1916,   on  shich  diqr,   after  notioe   to    the 

pMrtios,  it  was   aigned  and  directed  to  be  filed  an  a  part  of  tlM 

reeord  of  said  oauao." 


!•  jivtiMi  titf  «Sft«X  .62  m«;A  no     .mW  ' 

UtMm   MU^a  tt^   (XBuiNnw^  ]|«Jh»««t  t*  at  ^/^ 

1^1   bam   altMrAlX*  •«»  JTflW'  >m^    #nrt- 

dJ-  ionrx»  ai  Ittinlifi^   !•  fidiion  imL'  .0  •iiu\  aO     »^l 

•  ^9la«i>  «A«   ,£!^9X    «a'l  Xlriq^  1»  -x»i>i»   cJu^e    iil  :?  ftita  frc«   a^^AMT 

•Xtfu'^MMtt  •f(jr    «r  #«oqeii:  Iri^u  r.^frtmmfrm  x^"*^^***  •*Wtii.. 
«:!|8t«»XX)>(    atLt  'VSii#Mml»  mUi  «vorf 

nrftttlf»i#M  •je(^    •SX9X    ,^aMii»A   to  v  «« 

-nmv»  t^tlfittt  it 

Aolll#«»e   ,aAX«^i   .  >  ^^ mi  ,•«».'  u-if      ^-^  buif  ariir  v^i^o/;,  k-ul-.*  96i 

ItrrtM  kiM  •DT^    tXXtr)  «  a««  9Ki«9»tt.<.    .^.^    itUU   aYfltjuiiia  aiit  tar* 

acli  no  aO-r.  Aicolotf  Ix^jf  ayiikvaaaff  XX«  )•  #iiaqaii  aldlfATiMiaita 

hor   .rfOl   .6   asut  no  !iani»fe«a^  now  iJiaam^af;  XaniH  i  irf^    .X«i-x# 

•4V  r  dcAcfv  v^hrt*   (l^ohcoq  «al#Aoav  r-^  '^.^'^-  ■'':,  «>i 

aaltaaUMJia  tol  a«  x'  *Xaxl  &a«  ,«tlMa:  '.■•mdn 

adl   la  i*ca(!  «  «•  «mm  JiaMila   nnw  H 


It  dee*  net  appear  why  JvkAg^  DeXtoi*  whe  tried  tlie 
eeee*  was  abaent  fron  Chioage,   and  neae   of   the  reaaene  mentieneA 
in  the  s^tatttte   (i^ee.  61  Pi'HCtiec  Aet)  cxeasiag  the  preanntHtiea 
ef   the   steiiegrAphio  report  to  JBwafa  trial  judge  are  aheen.     ^eh 
atenofraphio  report,  net  being  aigned  hy  the    trial  Judge  vithia 
the  ti»e  re-^iired*   ia  not  proparljr  la  the   reoord.   (l»foelf  ▼• 
R«)*qawaI4.   266   111,   540;      Xhealinaoa  Hi  ley  Coapaoy  ▼.  ifeinlaerg 
&  Koha.   sao  111.  APP*  442),     and  we  f  iad  aothiag  th»<^t  eaa  he 
construed    ,u  a  wniTer  er  as  eatoppiat^  defendaat  ia  error  frea 
Movlag  in  this  eourt  thAt  aaid  nteaographic  report  be  atriolova. 

"•19  have  examined  the  o<»znon  law  record,  and  fiad  ao 
error  th'sreia*     l^irtheruora,  ae  ground  for  a  roTeraal  of  tlM 
judgment,   b»4ied  upoa   thnt  rcoord,    is  he2*e  urged* 

Vhe  judgment  of  the  Xaaieipal  Court  is  aTfimed* 

i«?rXHU3D« 

Baraee,  i>,   J«,  and  Morrill «  J,,  concur* 
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APPiid.  mm 

MUIZCIPAL  CCUBT 
07  CHXCAOO* 


■P^    '■**-■ 

BH.  JDJTIO£  dKimJCT  DHLIVHRSD  THB  OPZUIOK  0?  THB  COURT* 

Zt  la  aought  tj  this  impp««^1  to  reT«ra«  «  judgnant 
for  $30S«20  rendered  lufter  verdlot  ugAinttX  defeadaat  lijr  the 
Vanlolpal  Court  of  Chicogo  on  Oeto1>er  lb,  1921.   in  a  fourth 
elaas  tort  aotion  for  property  d«aage  to  plaintiff's  euto* 
■•blle«  alleged  to  have  been  eeeaaioned  by  defendant's 
negllgenoe. 

The  aedldent  happened  en  Aoguat  24»  1919,     On  ^at 
day  plaintiff  vaa  driving  his  f ivoopassenger  i)odge  oar  in  a 
aoutherly  direction  on  the  vest  side  of    <>eetem  aTemie*  a 
north  and  touth  atreet*  ntmr  110th  etreet,   in  the  City  of 
Chieage.     About  35  feet  in  front  of  plaintiff's  oar  there  waa 
a  Vord  truck,  alao  moving  in  a  aoutherly  direction*     On  the 
eaet  aide  of   ''veatem  avenue  defendant  w«is  driving  his  App«ra(m 
ear  in  a  northerly  direction,  and  moving  at  a  Modercte  rate  of 
speed*     <jttddenly«   and  apparently  «ith<iut  aiQr  vaming,    the 
driver  of  the  Ford  truck,    to  avoid  hitting  a  no  tor  cycle   then 
on  the  vest  side  of  the   street*    turned  the   traek  to  the  enst 
and  oollided  with  defendant's  Apperaen  ear  with  sueh  foroe 
that  ita  ateering  gear  waa  broken*       Plaintiff,  observing  this 
oollision,    stopped  his  :)odge  oar*     Almeat  instantly  thereafter 
defendant**  Aypemea  ear«  its  steering  gear  being  broken* 
eroeaed,  er  we.s   thrown  across,    the  street  in  &  northireeterly 
direction  and  collided  with  plaintiff* a  Dodge   oar,   eauaing 


.  . :      J   ,  H 

MiU9t  B  Al   •IS9X  «^X  rlt^^tfij  so  (»)/t»ttfO  !•  ;h[ue9  Imf^ukumL 

m  «i  "(••  ftsfttC  ivievvatffottrll  mist  lolvi-xb  ««w  lllintaXq  t*^ 

m  ^nrnt^M  «ift#«»^    la  aftX«  #»•«  sd/  ao  Rel#«rxlli  i|Xf»f(#if«« 

le  ^liS  Mil  m  ,i»*i;#i  df^LX  %»•«  ctv^^a  iC#ifo«  ftoa  dfxtt 

•am  w%»iti  iM  »*ttUat«X4  It  it%<n'i  al  if99Y  8fi  $uo4f.     .osnsl/O 

!•  «#4rs  a#«toJMHi  «  i«  i^iItmi  ta*   «c«l^»»il*  xinarfliMi  «  nl  %*• 

•iU   «ant<n««  t<ui  ftfoKiitv  tXiBniiuji^  ktm  •xXc«*taiii     .6t»«K 

OMir  •Xexo^oioa  «  inii^Xif  M«vii  •;»    tMomi  tnttl  Mi  to  'i%wt%k 

#«M»  M[#  o^  3C»ini   Mif  l»£^a<K«*    .tsM^a   «t»   !•  •bia  tawr  aiU  «• 

•»«•)  tfiMS  iritiw  %>!•  «<Miita«^  a*iiwiMnil»i»  iWlv  bafrXXXao  bam 

flliit  HOivvaatfa  ,l^iiil«XY       .ntlf*5¥  -jaw  <uai  fsitaa^a  ail  #*<# 

t*#lar«M0  xXimiaai  laMtfA     ••lao  aig^boa  tl/f  t««q«l«    ,iMlalXX«« 

•  •atfrrtf  liilatf  «r«»s  Bitlncaate  ail   «ruio  Maa«aq«4  a*iBali««l»ft 

\XTai«a«Htiaa  a  ol  #aa-i#«  aili   .aaoaaa  JiwvtiCi  ajRtr  la  ,baaa*i» 

AalfiLA..D    ,:LHa    avbaa    :t*)11inlaXc   ffilv    bftMIIod    hxa  aolioatlb 


•a- 


ih0  dnn«g«  thersto  for  i^ioh  plaintiff  sued,     v^'cstcrn  aTvaae 

at  tht  plAO*  of   tiM  a«cid«Bt  vaa  "a  kind  of  a  country  read,* 

apjproxiaattly  about  15  foot  wide* 

Tho  principal  ground  urgod  by  oounsol  for  defendant 

for  a  roTorsal  of  tbo  Jud^jment  lo  thnt  thoro  io  no  oTldonoo 

ohowing  that  defendant  waa  guilty  of  any  negligence  proxinately 

oeueing  the  d«aBago  to  plaintiff's  eutoaobilo*     At  the  eenolueion 

of  plaintiff's  OTidenoe,  and  tu^min  at  the   olose  of  all  the 

OTidenoe,   defendant  aored  for  a  directed  verdict  in  his  faror* 

the 
%ttt  the  motions  were  denied.     After  exsaining  ^  testinony  in  the 

preoent  record,  we  are  of  the  opinion  th<sit   there   is  no  evidenoo 

showing  that  dsfendent  was  guilty  of  any  nogligenee  whioh 

proxinately  coused  the  demsge  oonplained  of*     "^here  there  io 

any  ovideneo  fairly  tending  to  show  the  negligence  ohsrged 

WAS  the  proxiraate  eauso  of   the  injury  thtit  question  is  one  of 

fact  for  the  jury,  but  whe^er  tiiere   is  eny  such  evidenoo  io 

a  question  of  law,   whioh  is  raised  by  notion  for  k  directed 

Terdiot."     (Jenkins  ▼•  lauiallo  County  Coal  Go,.   364  111*  23«, 

240*)         Tho  ^ttdgnent  amet  be  rewersod  with  a  finding  of 

fact* 

BIVBRSBS  WITH  A  yiXDiVG  07  FACf  • 

Barnes,  1^*  J*,  and  Korrill,  J*,   concur. 


•E- 


*«b4»i  x*:'aveo  •  ^o  balJf  «*   «a«  #«*ftia*fli  «fi    to  •eaXq  «(/   ^n 
««|«a£aflM  tri^  #a     .•X|(f(Mii9#tti   ^*Ti.i4utml'i  p$  «|mm»I>  «f;f  s«X«cmo 

9St$ 
Mtf    Ot    t*CO«RjUc*^    ];^    afllKiw  >/  eYOV    «««i^0<«    •III    iUt 

ifoiitw  MaeyiXssn  \«k.  1o  x/xImo  tit^w  ^<tiii»ft«tab  iAifi   ya^ojlt 

te8*t4if»  0on«3!kiX:R(»ii  ?>K.t   <itoiitt  oS  )iHkhtt9t  x/Lnl^t  ••m»I»1t«  \Wi 
!•  •«•  «l  ii«lJ«»ii^  iJiAS  x^u^l  9tit   lo  MiMo   fttnttixotq  vjI/  ««« 

k9i99itb'  «  tot  aoi^OK  x<f  iifntl»t  •!  ffoia*    ««aX  to  nol/voqp  • 

•w*?  .XXI  *dp  ,.^  4^0.)  Y/<w^  t44ff^¥>fJ^  .▼  sfiiabBU^)    -.t»i5«T 

,TOAt  «o  oii.iiri'ii  A  KYI*  cjiijixrsn 

•nuoiMo  .  170JJ  bum   ,.  .  HMrtaX 


•a. 


1X4     •     2TflM 

VimtMlG  Of  VACf  • 

W<  find  MS  wM  ttXtlaftW  fiMst  that  at  aad  befovt 
tb«  tin*  of  %ha  aooi4ttat  in  q)»«&tion  tbe  def eAdtuit.  Hnrrjr 
H.  CbTin,  ««B  n«t  galXtijr  of  uay  n«gligenae  pro^simat^Xy 
efiuslag  ite  danag*  t«  pX«latiff*a  automftbiXt* 


•«• 


m 


las    •    ^^^ 


LOU  18  JUIQI.2ST£X]|«   Mpartncrt 
doing  tetineta  tis  HAiiHY  M, 
•aA  LOUIS  JSSOLSiiiglfi, 

App«Xl««0t 


jAUtS  P.  VOHAHAX, 


A?fSAL  TTtOK 

KUMICIPAL  COURT 
07  CHICAOO* 


Appellfutt* 
MR.  JUSTXCX  ORIJJQUBT  ioBXJVSiQBD  THB  OPXHXOV  07  TBI  OOORT. 


•  \j  \j  u 


By  this  ttppflftl  defendant  neeke  to  r«T«ro«  a  judgnont 
for  $769,   roadorod  against  him  \ry  tho  Kunioipal  Court  of 
Chloage  on  tieptenbor  36,   1921,   in  a  fourth  class  action  triad 
boforo  tho  oourt  without  a  jury,   in  which  plaintiffs  sought 
to  roooYor  oortain  eoanisBiono  as  roal  estate  brokors* 

Xt  is  alleged  in  plaintiff*  s  statenent  of  elaim, 
in  substanoe,   that  prior  to  July  31,  191&,   the  parties  entered 
into  a  verbal  agreenent  by  nthioh  defendant  listed  with 
plaintiffs  certain  premises   In  the  City  ^^  Chicago  for  leasing, 
and  agreed  to  pay  to  plaintiffs  the  "usual  and  oustenary 
eoBmissions  charged  try  real  estate  brokers  for  eonsusosating 
leases;"   that  on  July  31,  1918«   through  the  instruaentality 
of  plaintiffs,  a  lease  vas  negotiated  and  consuamiated  between 
defendant  nnd  7rank  Shepera  and  Christopher  Buckles  upon  tho 
prenisos  for  ten  yenrs  at  the  aggregate  rental  of  $48,300 
for  the   tens;   and  that  plaintiffs  thexeby  earned  &g  eoBmissions 
tho  stus  of  $619,  which  are  the  usual  and  cue  ternary  charg**  made 
by  real  estate  brokers  for  tho  serrioes  rendered. 

The  defendant  in  his  affidavit  of  merits  denied  that 
ho  had  agreed  to  pay  to  plaintiffs  the  usual  and  cuetoaary 
ooamiesions  charged  by  brokers  for  consummating  leaitos,  and 
set  up  as  defenses,  in  substance,    (1)   that  Uhopera,  prior  to 


TBJOO  JUfXOXEOV 


.J^TS      -      »*X 


,  ta^i&jasm.  sxvojL  bam 


\SiAil3-I   .'4    ^2iaAl 


t«  txva' 


,-}%.  f4im^ii3A  no  «%sDtjD 


,jil«X>  !•  tt»mm.^r  tintmln  nZ  »««%XJU  •!  it 

Xthmtmm  bn»  Xamu*  •d*  «1t^#fllnXf  •#  VMI  »t  »»rt»i<  Ajoi 
gall4k«w«noo  leol  •ivild-itf  »t«#««  X«m  y/S  hvymito  aii»ia«iaHte 

Mftr  jiot»  t«l:ifdiit  tcifldof titiir  %na  atti^tl'  iUun%  bm  ttmhtfl9k 

^oe«ft^  !•  X«#B»:i  •4«i*7iiJi  fiit^  s*  mi«\  a«#  i«t  •MtMM? 

«o«i«iiX«M»o  M  ftMTM*  xtf«n«itt  •tliraiMXq  tm4i  biu  :m(t^  mIt  i«l 

•b«a  %9tei*ilb  X^'f***"*  tin*  ImtMU  9r*4    vxa  ttoidm   ,tXttH  "to  ■»•   ttft 

tmdi  hntn^b  ttStiwrn  ^o  itftibn^  yamba»1bh  9dt 

ftRMOlasD  btui  Uumu  •dt  atitifiUAXtc  «#  V4  «t  Ak««ta«  b 
bmm  ,ii«««aX  vtX/i«iaunin«o  '«•)  ««»i(m4  v^  ^^iiut^e  lA^latlaMM 
,  *tai    {t)    atv  al    ««*IUI»l»ib  turn  ([ 


«nd  at  th*   tin*  the  X«ftB«  ims  ncgotlAted,  waa  flnancleXly 
«orthl«8S,   of  vhloh  f aot  plaintiff •  had  knowledge  yet  failad 
to  ao  AdTise  defendant,  and  thut  defendoata  had  h«  so  Wen 
adTised,  would  aot  haro  oxQattted  the  lease;  a^iid  (2)   that«  had 
plaintiffs  not  been  guilly  of   "fraudulent  eappresaien  of  the 
faet  of  ^hepera*s  Irreaponaihllitgr**  aiad  had  ahopera  and  Baokloo 
taken  posse seioa  of  tho  premises  ttnd  piwid  rent  under  the  leaso^ 
plaintiff  would  have  >)oen  entitled  to  a  oonmlsslon  of  not  exceed- 
ing 2*1/2  per  cent  of  the  rent  c»lleeted»  hy  virtue  of  a  ▼erhal 
agroettoat  made  by  plaintiffs  and  defendant  about  June  1,   1913« 
to  tho  of  foot  that  plaintiffs  weald  eadoaTor  to  obt«iin  tenants 
for  tho  prealses  onA  ooXleot   tho  rents  thereof  for  a  eeRtmission 
of  2»1/Z  per  oent  of  tho  rents  oollect«d« 

On  tho  trial,   the  enplo3nient  of  plaintiffs  ^ 
defendant  to  negotiate  a  le&ae  of  tho  premisea,   and  defendant's 
signing  of  a  ten  year  loaae  to  ^hopera  a»d  Buckles,  was  adodltted. 
The  dispute   oonoemed  the  tenas  of   tho  verbal  contnaEOt  of 
onployment  as  to  eonmisaions*     Plaintiffs,  who  were   lioensod 
real  estate  brokers*   tried  their  case  on  the    theory  that 
defendant  made  an  oxpreso  verbe^l  coatraot  with  them  vheroby 
ho  agreed,   in  case  they  negotiated  a  lease  of  the  premises  to 
parties  aooep table   to  him,   to  pay  them  the   "usual  and  camtomtarf 
oofflffiissions"  charged  by  real  estate  brokers  for  eoasummatiag 
looses;    that  thoy  pr«>eented  Shepora  and  Buckles   aa  prnspeotlTO 
tenants  and  that  after  full  inrestigution  defendant  aeeoptsA 
thorn  as  tenants  and  exeoutod  the  ten  year  lease   to  them;  *^d  that 
thereby  they  had  earned  as  oomnsissions  the  i^um  of    ei9,   less  a 
orodit  of  $S0   to  m^ioh  defendant  w&b  entitled*     Ee^rry  Id. 
i^agleetoin,  a  member  of  tho  plaintiff  firm,   testified  on  direei 
exemiaation,  la  substanee,    that  he  told  defendant  ^at  in  caso 
plaintiffs  Buooeeded  in  securing  a  tenant  for  the  premises  they 


tUAlvauMiJtt  •«•  ,kUml$Wuno  9Mm  •««»<  Mt#  mmtt  tit  j&  bos 
A«rf  ti.-itu    IS)   A^  ;M«*ai  «A»  h4«»(*3t«  •f«if  ^«b  »Xm«  «b««lTt»« 

•  btJ4tMn^  MMPK   t,.^....  ,«^  .«iM  ««9q«eia  •#   mu»»X  u>i«»x  ic»J  a  *U  a0Uqii« 

tiMiM»«itt  bait  Xjti»^  .nlK  #  i»«#«K«if 

9v|/8>«««oi«  ai«  ••XsiDMiI  bAM  ^mw^Mti^  6*#a««»t«  f  bfit  t«^    ;^<ia«*X 

*«4i^  toji  ^oimCI  ftl  MM«X  -VAftx  i^*^  <Mfi   bta»itX9  hUM  mttuati  m  mBttt 

m  ••«!  ,9XCK  *>.•  MPM  »i0  •oAioftlJUMio  Mt  b«an4*  *cii  X"^  yftnrtmMi 

.«  i^i.aK     .JMl^Un  ^bstflmh  tfliAlv  «t  064  \«  #|bMft 

ttnib  a«  i>*illiK»i^  ttnl':  xq  wfar  to  u^mir  •  ,al»#««Xj|A^ 

•«  '    -   i1/  /ju;.  '<^M»^if»  ni   •!ioX4*filJMMU» 

XMi^   rf.-'MiAM-ii   •tiff  <l   bafr»9»Qi.«<!t   ..  tHiM 


•a* 


vottid  expeoi  dtfendsAta   t«  pity  then  th«  usual  *1>«ard  rat* 
oosinleQlou;"   that  the  "board**  rat*e  for  tht  renting  of  property 
aueh  ea  dof indent* k  in  the  jroiur  1916  was  fi^  of  the  rental  for 
the  first  two  years  of  tSio   loni>«  and  iS  of   the  rental  for  trtry 
year  thesrenfter,  whioh  under  the  lease   la  question  mwunted  to 
$819;   and  that  the   '*Coolc  County  Real  Kotate  Board"  rates  were 
*thtt  usual  and  oustoatary  rates**  durini;  said  year.     Oh  cross* 
•auailnistion  the  vitnoes  tewtif  led  that  during  said  y6.r  thero 
were  t^w  real  estate  bo»rds  in  the  city  of  Chieaeo  •  tho  "Cook 
County  Reel  l^ot&te  Board"  and  the   "Chi  dago  Real  Sstate  Bo^rd;* 
that  when  a  person  ispeuku  of   the  "Board*  it  is  understood  in 
ooB9ton  ppxltuiee   to  aiean  the  "Chiuago  Real  JSstate  Board;"  Uiat 
he   is  a  meichdr  of  the  "Cook  Coun^  Real  £etate  Board;*   that 
durins  the  y««r  1916  ho  received  a  printed  aotifioation  fro« 
the  last  mentioned  2o&rd  giving  rates  of  oaasission*  purporting 
to  bo  its  (authorised  rates;   and  that  his  testiisony,   hs  to  wh«<t 
wore  the  re.tos  of  the  Xatt  mentioned  Board  during  said  year« 
was  baaed  entirely  upon  said  printed  notlf ication.     Plaintiffs 
did  not  ahf&w  «hat  vem  the  rates  of  the  "Chicago  Real  Estate 
Board"  durlnj^  si'aid  year,  and  iutrodueed  no  further  testimony 
as  to  «teut  w«?e   the  itsuul  and  Guetoanry  eone^isisions  eherged  by 
real  estate  brokers  for  oonnumnating  lyases.     The  defendsat 
testified  that  in^tloeteia  nav9!r  izaid  th&t  plaintiffs  would 
oharge  hia  the  uaual  "board  rate  oantBission;"   that  ho 
(defendant)  never  told  l^^igleeteia  that  too   would  pay  suoh 
OOBoiuiseion;   and   that  ho  did  net  looow  what  was  aosAt  by   the 
texm  *board  caainiseion.* 

Upon  a  revirsr  of  the  evidenee.  w«  fail  to  find 
mffielent  proof   thnt  smy  expreaa  verbal  oontraet  wus  aado 
wliereby  def eadant  agrood.  in  c&ae  plaintiffs  negotiated  a 
lease  to  ptvrtiC(«  acceptable   to  hia,   to     pay  thea  the  usual 


•t*i  ^nro^"   xmuuy  mar   -i^iV  xs<;   93   uweiMf^nt  r        <  , 

net  X«ijr»Y  mU  !•  3^*^    v..     ...^\   ,..    At   tt*^a»Aa»t^li  tA  i[»am 

^•r*  t*t  X^a*i  till  t»  2/  '^•'.^  ^»««x  (ucr  19  rt4«t  •<''  #«ttl  tiiC} 

•T«itl  YA«^  ttA«  sAlvab  ^uff  £i*l1tli«««l  Q«»rtf  jtv  »i&  iioi^itai«MX» 
*;ffiCA*4  niii^oS  lm%8  onooliD*   tilt  ftitJi  *^T;i«€  diaia' 

«^Jtttll  XaS.:    6S49l<iO*    Mi»    t«   ••#J«*t  ClC^    ft^MT  Sutkt  1V«tf«   »WT   Alb 

iCtf  biKVnifO  •«•  i»f  |r— ■  \f  Am**tttf>  ban  lusnv  euf^  •r«w  tatt*  »#  ■•« 

Mum  xif^  ftXjnv   arf  ^aiO  fti«r«*X:^    I»X«#  rvrwi  {Sttmbn»\ub) 
tcO   x*'  <^ft««>  KMr  #«ilv  w«cnf  *«is  it.^t  »j(  #«&}    ho*    ;a«Xs«laMM 


«nd  eustOBiiiry  eoRaniiieians  dharftod  bjr  broleers  for  oeatunrotinc 
l«»Btt8.     i^«  «re  •ii.tiiifi»d«  how«Tor,   thai  d«r«adtiat  imflitilj 
•«;rt«d«   in  ohs*  a  Xcclb«  »eo«|»tabl«   to  hiat  «nt>  ncgo tinted*   t« 
P«gr  to  plaintiffs  th«  usumI  and  ountooiiiry  oonaioaions*     Bat* 
for  the  ro&ison  that  plaintiff »  did  not  fcuffioiently  establish 
by  eoapetent  «rldettao  inhat   tHoso  visual  and  oustoaiary  eoamisaloBS 
wera,  v«  ara  of  tho  opinion  that  tfeia  judgment  shdui Id  bo 
roTaraed  and  tha  oouaa  r«mand«d   for  a  now  trial.      Ve   think 
th&t  d«f ondaat  failad  to  ostskblloh*  by  a  prapoRdayaoeo  of  tha 
evi donee*  hie  tro  apeoiel  defensee  aontainad  la  hi«  ftffldRTlt 
of  aorito  abnre  referred  to* 

Vh»  Judgment  of  the  MiiBiatpal  Court  ie   reTerned 
and  tho  o«<tts«   remanded* 

BanMO*  i>*  J**  and  Horrill*  JT**  eononr* 


5'  x<f  Jt>»«  H»»lMmo  yvAsr 

.'--'*. -UtflUn     MMLd    ftO^     wU*. 


.  II llTOtt  b04f    «.l    .1    ••MR«f 


aU  •  S7Mt 


hJOU.  iUBUAM, 


A|^i«ii«« 


SAMOUi  J.  AOSISTKAJ^ 

Appellant 


USUS^  IBOM  MUIICI^AL  COIBt 
Of  CEICAGO* 


Hit.  aO^tlCX  GBXSLST  HUhl^mOi^  TIB  OJ^ZillOl  Of  IBS  OOOSf  • 


Yhia  !•  im  »atl«&  In  forolble  $.«tfiUi«r  oomi«iio«4  Ia 
tJM  Mvnlolpail  Coort  of  Oblott§o  oa  Ootobtr  15,  I98I.     Th«r«  wm» 
a  jvry  trial  and  at  th«  oonolaaiofi  of  all  tho  tTUanoa  tlbo  ooart 
ijattraait«<3  ti>o   jury  to  roturs  a  vorAlot  finding  th«  d«f«ndaot, 
£oa«Bt^al,  gttllty  of  tmlawfully  wltholdlnit  firoa  tbo  plaintiff  thm 
poaaoaslon  of  tita  proalooa  daaotlliad  la  tha  oon^^lalnt ,  vie,  tho 
tMrd  ap«xt«ofiit  at  Ao.  3130  inhmr  s^aara  in  tha  City  of  Chioa^a, 
aad  tkat  tha  ri^Jit  to  tha  paaaaaalou  tharaof  la  in  tha  plaintiff* 
¥ha  Jary  roturnoii  eooi*  a  vardiot  and  oa  JSoToabar  7,  l$8l,  jadgmat 
vaa  aatorod  on  %h»  Tordlot  and  it  vaa  ordorod  that  a  writ  of 
rootltatloa  isoaa.     fha  dafondeurt  app«iv>lad« 

Tha  tttitiloptttad  faoto  aro  In  aabstanoa  aa  follewa:     Oa 
Aa^ittat  3,  1980,  a  arlttaa  loaao  of  tha  praaiaas  »aa  oxooutad  by 
tha  than  o«mor.  Wo  Gret^nburg,  to  tho  dofondsnt,  oomnenoinf 
Ootobar  1,  1920;  sad  axplria;^  Soptoiabor  SC,  1921,  at  a  aoathly 
rant&l  of  |>60  pajrablo  ia  adTsna*  at  tha  off  loo  of  tha  loaaor'o 
a«onto,  i.  It.  XrtMkowakl  h  Co.,  Chloa«o.     On  Jaly  90,   1981,  said 
Laokowolcl  *  Co.  wroto  dafondant  to  tha  offoot  that,  if  ha  doolrad 
to  roAow  tha  leatto  for  anothor  yaar,  his  rent  for  tho  proalooa, 
oa  and  aft«r  Ootobor  I,   19£1,  would  ba  |90  por  awnth.     Oa  Aa^oat 


t<um  -  tit 


t>'i. 


MV  JM3«« 


S%70 


iT&v    Z^i^tV 


uLl    k>(... 


twmit^i  ,iSVi 


so 


>i(i|.<i  #4UiJka»'! 


■  d^   imdi  tmm 


rn»  ««« 


94V4  av 


-•• 


so.   19SI,  6r«6»bar§  void  %hm  pr«a^»«s»  and  ««(«l^a««  XL*  !•«»•  moA 
Xh9  r«At  ««siur«(i  th«r«l>7,  to  ylsintiff.     Qa  3«yt«flll»«r  8,   1921, 
l»«for«  t)»  •aqflratlon  of  tiii«  t«ra  of  tho  lo»ao,  oao  Boajmnla 
Borrlo,  a^oot  of  tbo  now  oimor  (plalatlf  it) ,  oallai  on  dofoiiAant 
MiA  ooliootod  from  hlai  #00  ao  ront  for  tho  laat  aontii  of  tbo 
loaoo.     At  thi«  Intarrlow  Harris  oalled  attantlon  to  tlio  Laokowalci 
lottar  to  Aofoadaat  of  JTnly  iSotb,  and  a^aln  ootiflod  dofandact 
tliat  If  h9  doairod  to  ra<aaln  as  a  tenant  In  tkio  soraniaoa  for 
anotJ&«r  yoar  tko  rant  woald  1>o  #90  p%r  minXh,  lnatat»d  of  |90« 
iiafandant  ti^on  roioad  iila  objaotioca  to  Barria  as  to  pajinf  tlio 
Inoroaaod  rarital  and  aald  tJaat  ha  would  looTa  oat*     Bo  die  not 
how«Yor  aova,  but  ra>a&inad  In  poaaaaalon  after  Saptenbar  30tli* 
On  Ootobar  3rd,  Ebrrla,  aatin«  for  pl&lntlft.  e^aln  oe^llat  on 
dofondant  and  dojaacdod  |90  for  rarst  for  tlio  aontli  of  Ooto1»or,  %«% 
dofdndaot  rofuoo<i  to  i^ay  that  ana  and  tondorod  ^0  to  Harrlsi, 
«3ilota  Xhm  lot  tar  rofo^tafi.     Un  UotoVor  dtb  plaintiff  oaaaod  tbo 
oeoal  Landlord'a  flva  day  ndtleo  to  ^«  aarvod  on  dafendant,  in 
iKblob  it  «ea  atatad  tbat  #90  was  doo  her  aa     rent  for  tho  prooiaos 
and  that»  anleaa  paamoat  tharof  waa  ixado  on  or  before  Ootobar 
nth,  defendant**  lease  of  the  premises  woald  he  tertair^atad. 
DefeMactt  did  not  pay  the  $90,  aad  on  Ootober  li^th  the  rr«^4«nt 
aotlon  Has  oowaacoed,  at  wHloh  ti«e  defendant  sas  still  la  pes* 
aoottlon* 

Ho  are  of  the  ojpinioa  that  the  trial  oourt  «a«  right 
la  direotinif  a  rard lot  in  favor  of  plaintiff  and  in  aaterin^ 
the   Judgment  appealed  from.     He  think  that  under  the  faots  di*« 
olosa<S  pl^ilntiff  ha«  the  ri^^ht  to  eleet  to  hold  defendant  as  a 
tacant  for  anottor  year  at  the  nev  rental  of  190*     In  jU,i^|t,ins  v. 
BalU-aa.  44  111.   173,  IdO,  it  is  deoided  in  aahatanee  that. 
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'it»A  iC' 
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•«9vi    'Ji     li.JB    u.  «    :' .  'J '<i  >»s»;:    cr 


«h«r«  a  landlord  dmly  notifloid  •  t«&ant,  vbo  1«  hoUlu^  by  tb« 
7««r,  and  l^afora  tJaa  y«&r  la  out,  that  If  ha  oaonpiss  tlx«  prvulasa 
anothar  ya&r  ha  nast  pay  a  oartaixi  iuoreeaad  raat,  cgnd  tba  ten&jat 
4o»a  not  aorrai^dar  Xh9  poaaaaalon  of  tha  pramlaaa  bat  eontinttea  to 
oooapy  tiia>^,  sttob  aet  of  tka  tanast  will  bo  oonatruoA  as  on  la-* 
flia<l  8§raaawiit  that  hm  holda  tho  praailaaa  on  the  new  terva.     (Soa 
alao.  Criffip  t.  KrUttolr.   76  111.  411,  417K     4nd  w©  think  that, 
tafaM&ant  haTing  fiailod  to  pay  tho  Ootober  rant  at  tho  noa  rnto, 
plaint  If  X  «aa  WKxrnntod,  &ftor  i^lYln^  dof  oxidant  dao  notloo,  iB 
atfolcln^  to  obt&in  tha  ja%aient  for  paaaaaaioa. 

Tha  Jadfiaant  of  tho  Munloipol  oo«rt  la  offiraod. 

Untttn  S*  J.,  and  itorrlll  J.,  aoooor* 


.%>Wt'' 
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\  Ap||ill««t  I 

)      APPBAL  FROM 

Ti,*  /  )       IIUiIICIi»AL  COIIRI 

/^  )  OF  CHICAGO, 

App.ii«nt.      2^7  I. A.  606 

■R.   JUBTZCX  0RII»LST  I22£LIVKRiSD  fHS  Oi>Xi(ZON  OF  THS  COURT. 

Oa  Oetob«r  10.  1921,  «  e<»R]>l6int  im  forcible  detftin»r, 
in  the  neme  of  liouie  oohneidenrian  as  plaiatifff  v&e  filed  In 
the  Vuttioipel  Court  of  Chicngo,    in  i!ihi<di  it  vae  alleged   that 
:iehneidezttaa  was  entitled  to  the  poBseBBien  of  "the  store 
known  as  Mo,   1421-1/2  Jfiaet  67th  Street"   in  the   City  of 
Chieiiigo.   and  that  C.  It.  HilXids  ttnlewfully  withheld 
poeeeesien  of  the   asse  fren  hi**     There  was  a   trial  without 
a  Jurx  resulting  in  the  court  finding  defendant  guilty  and 
that  the  right  to  the  poseeasion  of  the  preaieee  wae  in 
plaintiff.     Judgaent  on  the  finding  wae  entered  on  Ooteber 
25,   1921 »   and  defendant  appealed.     Ho  printed  brief  and 
arguaent  on  behalf  of  plaintiff  has  here  been  filed* 

The  bill  ef  exceptions  disolosee  that  the  plaintiff 
did  not  appear  en  the   trial,    that  the  sole  witness  for  hiai 
was  one  ^>lTin  L,  ^?agner«  and  that  defendtoit  testified  in  hit 
own  behalf.     It  appears   that  Wagner,   aa  owner  of    the  preaises* 
lensed  then  by  written  leaae  dated  Septeaber  16,  1919*   t« 
defendant  for  a  term  of  two  years,   ending  aepteaber  SO,   1921, 
at  a  rental  of  $32.50  per  aonth  for  the  f  iret  year,  and  ^6 
per  month  for  the  second  year.     This  least  vat  introduced  in 
tYideaoe.     Wagner  testified  that  ht  leaaed  the  preaiatt  by 
aaothcsr  written  lease  to  plaintiff  for  a  teia  of   two  years 
comRiencing  October  1,   1921,   at  a  rental  of  $66  per  aenth. 


\  xotrs  -    Mt 
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•  T«UOO  Orr  to  IlOI«XtO  Slir  HaJisr'Vrjsa   v.?.l.  t-.fi  •'     .    4 

^«i&   ft«i*Xi«   ADir  il  dottte   nl    ,«-.  t:<llU.1  •.if 

rt«#«  •itt"  !•  ii«J[««a4ia*f  »i&   cc    u^XiiJ^as  le^i  £uaaci*l»lB«if»a 

!•  t^|9   «»  al   *#»«r:ic;  liiTe  SBmUL  S\X*XS»X   ••!  •«  BVMBC 

^•diCf Iv  tXX0l»«X««  sAIXXX      ."   ■      ^lUL^   Aaa    .«:»«ftU9 

ivofUtw  Ititrt  m  anw  tiMUlX     •mkd  nnti  •>mr>r  »dl  lo  ««1mm»m 

«<»tf«^oO  CO  b»'xf(ia*  6«v  aolball  Mtf  «•  #mi^i/l     .DlfniaXq 
Itiu  l*iTrf  bd^aliti  •«;     .ft«Li«^M  #ii«I»ii»l«ft  AAA  AXStX  ,as 
•  bsXIlt  tt99f  w%9ti  and  ttllolaXq  te  lX4Uf«f  a*  tattsna^A 
lllfal«Xq  •lit  imdt  •••oXoslb  •a«i#««ox#  !•  1114  •tPt 

mlA  i«l  •«MrtXw  AXft*  Mlf  *«*,ift    «X«lnti   Mfih  ■•  ^artqx^  twi  hth 

•id  ul  h^l\lim9i  tumbnt^h  $md»  baa  •t»iii*t  .j;  oIyXA  ««•  m« 

««0ala9T<  adl   lo  tamra  va  ,'Mai«ir  tA4#  riiiaqM  fl     •IXaiCMT  «wo 

•#  tVXCX  ,SX  v»4tea#4»i  btta*  MavX  asJtirrr  x<  ■m'^  h—m%l 

,XtfX  ,(M(  iMtea^qMt  i«lha«  ••Tft»T  •vf  to  «x»>  n  t«t  l«»ba»l«* 

M#  bfl«  •<Mtx  #atil  aiff  tat  itfaoa  vat  oe.tCg  la  Xaioot  a  #a 

ol  Woabavtal  aaw  aaaaX  alifT     •laax  baaoaa  aili  vat  jl#aaa  t»% 

Xt  aaalaaitq  aifl  baaaaX  atf  #aii»  boitl^aai  •»«!•«     .aa«a*iTa 

a«a«x  *^  ta  mat  a  tal  Ykl#«iaX«  •#  aaaaX  aaff^'nr  t>i»< 

•ii#aa«  rra<  «•!  ta  iMtnwt  m  tm  .XlfX   ,X  tatfaioO  yslaat 


•  2- 


bat  this  lease  vaa  net  preduoed.     He  further  teatified  that 
plftintlff  w»a  «  tAilor*  1m t  that  he  did  not  rememher  hie 
•ddreee  or  place  of  bueineee;    that*  as  regarAe  negotictioae 
with  defendant  for  a  oentinustlon  of  defendant* e  tenancy,  he 
did  not  eee  defendant  "until  Juet  before  the  lease  vas  up«" 
idicn  he   told  his  that  he   (defendant)   *oould  take  a  ne«  leaee 
at  the  ne»  rental   ($65  per  month)  or  leare  it  alene«  Just  as 
he  pleased.*     I^efendant  testified  in  euhetanoe   that  he  was  ia 
the  business  of  rug  and  carpet  eleaning;    that  he  first  nored 
into   the  prenises   in  <|uestion  in  1917  and  was  occupying  them, 
under  the  lease  introduced  in  eridenoe*   in  Ueptembsr,   1031; 
that  during  ttiht  month  he  receiTed  a  letter  from     agner 
notifying  him  thet  said  lenae   would  expire  on  •September  30th, 
Taut   that  no  mention  was  inade   in  the  letter  of  any  increase  im 
the  rent;    that  about  September  25th  he  called  on    <agner  aaA 
told  him  that  he  was  "going  to  take  the  store,"     and  that 
Wagaer  said  nothing  about  amy  raise  in  the  rent;   that  betweea 
fieptember  P.5th  and  30th  he  seTeral  times  called  at   >?agner*e 
office  but  was  unabie   to  see  him;    that  on  October  5rd  he  emw 
Wagner,  who   then  for  the  first  tbM  said   that   the  rent  would 
bo  "#S0  per  month  for  the  first  year  and  #75  for  the  next 
year,  and  that  if  I  didn't  like  it  I   could  get  out;"  and  on 
that  day,  October  3rd»   ^nagner  "put  a  *7or  Rent*   aign  in  the 
store  window;*  and  that  ho   (defendant)   "does  not  know  any 
i»ohnelderman." 

We  haTo  reached  the  conclusion  that  the  finding 
li  not  supported  by  the  OTidenoe  and  that  the  Judgment  anet 
be  roTersed*     Xt  is  well  settled  that  "one  suing  under  the 
Torcible    'utry  and  Detainer  Aot  must  show  a  right  to  posaessloa 
ia  himself,  and  ho  cannot  rely  upon  the   lack  of  right  in  theso 
wham  he  seeks   to  dispossees."     (Pitagerald  v.  ^jjuinn,  165  111, 


•!• 


MMll«tl«q|iM|  «*«••««  t4»  tlaifif    j«««al«j»tf  1*  w^mX«  to  •••«feik# 

",««  •««  tMt««X  «<#  rt^tvtf  #•»(,  Il#«4^  #aAl»a»lob  •m  Imi  All 

n/sAl  Mr*fl  «  «(««   bXi»«o«    (initfet  .rf  #«ii&  «i<f  l»X*^   ttf  OMlv 

BJi  t«i»t  ••««X«  ^1  «T«sX  «o  (if»«oa  T»«  •!<()    Im4n»t  «*fl  Mil  ^a 

al  Mv  •iT  l;sH»  MOAlvtfMi  ol  h*k\lim*^  iiMbam\t^     *.b—M^t%  an 

«aMf»  iJirvii>«»o  M«  boci  (X«l  Hi;  fN»XI«*flr  «i  «Ml«»«q  «!#  otfffi 

^aoj^r  nrt^  «»i#»X  d  £i»rl30«v  «i(  i&«ea  <*.:if^  j|«|%aZ>  isdt 
td}<jC  sM^iM#<s»<  tie  9'xlv(*  tlU90  9jfjftX  ^i«»  «i«<&*  «2<t  ^fUy^li om 
ml  —s%tBtU  ^gm  t<»  t'}*t'9i  mU  Ki  it.t'^ft  own  s#i^if««  mi  JTadT  .^iitf 

>4M&  ibe:4     "•siia;i  44»  vAi^  ol  Bal«»'*  •<«»  im*.  !««(#  «lrf  liX«> 

vat  9d  *«K  %4i4«^*0  N*  »/ul^    imlA  *9Hk  «f   f^^H""  ***  ^'*'  •alllE* 

ftXiro*  ^«m;  •fil  iacU   i;jt/i«  m4I#  ^«.iJt1i;  «U  <i;«l  a*i(l   acfv  ,ym:^« 

txMi  mSt  ft  ^fi   6ffA  «i«x  ^atil  oitf   YOt  tflaMi  t»«  OH*  9^ 

no  >am  f*i^«»  ^a^  hlMt^  I  st  mill  i'KtU  I  M  ituti  te«  .vmx 

Mli  «1  ftaia   *in»3  ««1l*  A  4 Mi**  'M'Wi*  tMC  ^*tf*rot>  «v^  ^*'^ 

^tfu  iraoii  tan  ••♦li"   (^iMb«»l«6)  m(  #«4I  l^cxi  *;v«iteiv  wtf 

•at  talMjr  anloa  mt*"  SmtU  hmttftm  iX«r  al  iZ     .i^aaTaTa-t  atf 

aalaaaaaaf  •»  iM^l^x  •  iraiia  #«tM  ;f9A  -fMLta^»CL  hiut  xrc#»«.  •iXtfle'xat 

a«adi  0I  AJj^ii  To  i[>«X  aiU  /WKt0  t^at  #acuMQ  M  Ima  ,lXa«ailxi  «1 


354.   366,)     Th«  plaintiff  did  not  show  that  he  tras  •ntitl«4 
to   th«  poBaeasiOB  of   the   premioes*     /ucsuming  that  WagMr 
•ignod  ft  v>rltten  loaeo  to  plaiatiff  tttr  a  tern  oonnonciiig 
October  1«   1921,    it  dooa  net  appear   tht^t  the   latter  accepted 
tho  lease  or  made  any  attempt  to  gain  poetieeaion  of  the 
premlaea*   or,   indeed*   that  he   in  hit  own  person  claimed  the 
rii^t  of  poaeeasion.     The  unaontroxlieteci  teatiaony  thet  on 
October  3,   1921,   '.vngner  placed  a  "For  Jient"  sign  in  the 
a  to  re  vindow  at  leaat  suggest  e  that  at  that  time  he  had  not 
leased   the  pr«mls«8  to  plaintiff.     I\irthexwir««  plaintiff 
failed   to  malce  the  neceesnry  proof   that  at   the   time  of   tho 
eoBHnencement  of  t^ie  aotlon  defendant  was  in  poaaeaaion  of 
the  premises  end  withholding  the   a«»o«     (kcOlttSky  t.  yelaoi|» 
179  111.  ApD.   182*   las*) 

The  judgment  of  the  Ifeunioipal  Court  ia  reTerood* 
REV:3RSSZ)  WITH  FIISZSG  OV  VACTS. 

Baraoa*  P.  J«,  and  Morrill*  J«,  ooaoiuro 


h»likim9  maw  •d  t^m  wod»  imm  tkb  Wit mkml^  rndt     (.AM  «>B< 

tit  mt  «:al«   "Inftil  ncV  «  !»«Mlq  ««tt««v'   ,f&9X   •<!  imTs^aO 
#€«  ib«if  (k(  •mkt  t\di  tm  ttmj»  «#a«Ki»«  1««»I  .r>f  votalw  not* 

!•  iioi4ia»«s»g  at  gn«v  #miJm»1:9I^  «Dtir»«  tri^  to  fttnatrntimmm^ 

(•(MU  •£i6i  .WA   .^"^  P^C 


-4* 
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FIlDUrO  07  7ACT&* 

«•  fla4  a«  ttltlmat,«  facta  that  »t   th«    tine  ef 
tht   ooBmeneoiant  of  tb*  pr«a«nt  action  the  def«ivlant» 
Silllda,  was  not  aniawfully  withholding  poaeaaaion  of 
tha  preaiaaa  in  question  from  plaintiff,  and  that  at 
aaid   tin*  plaintiff  wae  not  entitled  to    the   poeaeaaion 
of  aaid  proBiaea* 


lorn      -     BSJJ 
t«  n«iM*B«M  aaUbiadilti*  xXIff^naXnjo  #<mi  ••«»  •■tiXZiX 


APP«1X««S 
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HARflY  UAltBO^  Kn4 
CARRIE  HiiXBOVG. 

-TO* 


BURY  iiCHRXK  anA  JOH»  J^CHRIK, 

HK»RT  SCKHIK  St   GO,,,    ' 

Aps)ell»nts« 


APnCAL  7H0II 
UUlflCIPAL  COURT 
)     (a  CHICi^O* 
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MA,  JTJSTICK  QRli>U2y  DSLIViERlO  TKB  OPIKION  07  TKZ  CODRT* 


This   is  an  app«al  trnm  a  Jud|^«nt  for  #494.65» 
rendered  af^ainot  def  endemts  bjr   th«  Municipal  Court  tf 
ChlOiKso  on  January  2b,   1922,   in  a  fourth  olaaa   tort  aetioa 
triod  liefore  the  court  without  a  Jury* 

In  their  atatMtont  of  claim*  filed  June  21»   1920, 
plaintiff a  claiaod  daaacoa  aa  the  reault  of  defendants'   aet 
of  filing  for  record  on  April  10*   1919,  in  the  recorder* a 
office  of  Cook  County,   a  purported  contract  of  sale  1>y 
plaintiffs  to  one  tony  Biondo  of  certain  premises  oimed  1y 
plaintiffs  in  Cook  Coimty,   IlXinoiB«  lAieh  said  purported 
contract  was  afterwards  remoTsd  ne  a  cloud  upon  their  titlo 
to  said  premises  by  deeree  of   the   Circuit  Court  of  Cook  CouBty* 
ontered  March  5,   1920,    in  Ckiancery  cause  Ro.   B*&2247, 
instituted  by  them  as  complainants  and  in  which  the  present 
defendants  sad  aald  Biando  wore  defendants*     Plaintiffs 
alleged  in  eubetanee  that  shortly  prior  to  the   recording 
of  said  Inetzuaent  a  real  estate  broker,  whom  they  had 
employed  to   sell   the  parcmises,  obtained  a  buyer  for  the  s«io 
and  had  proeured  a  oonlxaet  of  sale   to  be   eiipBed,  but  that 
on  aoeount  of   the  recording  of  said  instrument  by  defendants 
said  sale   to  said  buyer  was  not  consummated,  yet  plaintiffs 
were  obliged   to  and  did  pay  said  broker  his  commission  of 


iSTit     -     o«s 


/  i 


[^9  (.ft'i>.-f4H  v>;bd|l 


MOHX  dAl<nA 

^  H  > » ;  -'  »»-^ '.' 

\ 
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YHUH 
ilVH 

•  THOM  ixr  10  aoi«z%LO  un  nsmitLia.  TUOtAO  aoiTsot  •£& 


•  *t«Jb^909'X  «(<^  al   •9XtfI    ,  .10  inaota  not    «illlil  lo 

l0f  kMnro  sMlartv  «Jt<si-x»6  to  «lmoi4  ta«t  mi«  oi  •tltlfttaXq 

5»^tfHpiif  ftia«  ilfttdv  ,«t««liXI   «x'b:'*3  jCobO  d  aYtliaUXq 

•Xll#  Tl»rff  ««4ti  bir«£9  m  ttji  t>«v«a»<t  aibrunrs •# !«  cjiv  loa^««« 

.T^SSam  ••K  MOM  x^—nm£i  Hi    «OSf<  .8  ii»vaJ(  krrWa* 

lM«««nq;  Mir  ibiAr  «t  kUB  •truMkAl^mBm  mm  autt  x^  t*iiaiit»ul 

•YtiftUmll    9BiBmhn9\9b  vxint  •teaiff  ktsm  km»  •ttiMbsmImb 

S«|bito»«i  «CI  •#  T«ltq  x^*!^*  '*<('  ttMM^acfci*  at  h9%mHM 

•«■•  M&  tol  n^xmi  n  i:«nljittf«  ««o*l«Mq  Mtf  XXm   9f  b»xoXQ«i 

»^ambM9\»t  y^  ttnmnimal  bi»m  !•  juakbn m»t  tU   !•  #ii««»*4  ■• 

•YU^nl»Xq  #*x  •b«#aaa»««»o  l«i  onr  mt*^  *'*>  *'  *^*  ^^'i* 

!•  M»l**\nmi   eirf  Ttisictf  friat  \s«  bth  hm.  oi   L«»iI(fo  Ata* 


-1» 


$100a   and   suffered  other  dnncigasy  as  iteaizsd*  making  in 
aitgr«g«t«  ftf  $739 .dS* 

Defendants*   in  their  affidayit  of  nerita»   admitted 
the  filing  of  said  instrument  in   the  Recorder's  offioe  on 
April  10,   1919»    stated  that  they  e<iused   it  to  be  filed  without 
malioe  or  wx^ngful  intention  and   simply  to  protect  the 
interests  of  the  pureheBor  therein  naaod,  and  denied  that 
plaintiffs  were  entitled  to  reeover  from  tliem  any  sum  aa 
damagoa. 

At  th«  conclusion  of  the  trial  the  court  found   -Qio 
issues  in  faror  of   the  plaintiffs  and  allowed  them  tho 
following  items  of  dcmagos.  as  contained  csseng  other  itoaa  in 
plaintiffs*   statement  of  claim: 

Commission  paid  said  real  estate  1»roker«  •••-•— •*$100* 

-xtrs  oxpenue  for  abstract  continuation, 

showing  abo TO -mentioned  chancery  cause 

and  said  recorded  ineitrumettt  •••-•-«—-•-•-•-'•-•     z>A» 
stenographer's  fees  paid  oTdc  and  above  feos 

allowed   in  auid   chancery  cauae,  —  —  —  .-.—-•••-        10*69 
i3olioitor*o  fees  in  said  ehaneery  cause-—---——     25C. 
Attorn*?y»B  ftica  for  prosecuting  tho  present 

tort  action-- .-—--.- •«•...—„-. ,.««»     XCO. 

Yotal^**-.^ n-.^494.6» 

?he  main  contentions  of   oounsel  for  defendants  aro 

(1)  that  tho  finding  «jid  ^udgra^nt  are  contrary  to   the  eTldenoos 

(2)  aro   eontr&ry  to  tho  law;    (3)   that  the  court  admitted  certain 
improper  evidence  on  behalf  of  plaintiffs;   end  (4)    that  the 
daatages  awarded  are  exeee&lTO. 

Bo  useful  purpoeo  will  be  served  in  detailing  tho 
OTidonoe   introduced  at   tho   trial.     Liuffioe    it  to  say  that 
after  a  careful  rcriew  of   the  evidence  we  are  of  the  opinion 
that*  as  to   the  first  four  items  of  dcoaages  above  mentiouedf 
aggrognting  I394.65,  the  finding  Is  smply  supported  by  tho 
OTlAoaoo  and  justified  in  law  (Philpot  t.  Taylor,  75  111,  S09« 
511,)     fo  do  not  think  that  any  error  prejudicial  to  defendants 


«£• 


^Modltv  bttXlt  «></  o/  /i  l>ft«tf«o  x^d$  tA^t  butmt'i    . 

9tU  it9S9ti  «tt  ^IqfAm  Hut  m»lfAm4Rt  Utfgfif  -^ 

mm  mm  tim  mUU  am*\  %^m»x  •i  hBUttM»  »^*«  •ni$tULml% 

,m9%mmth 

Mir    bmuc  )rU   >o  nmlBuloavo  fif   i 

Hi  saKfl  ifeiCrit  3ii*M  Mnt«#mt>  vk«»J^  Ip  voKd  i  loJtvoIX*) 

•  OOltoo'  lil<   B«tll«l«B«0 

.^       ..«,«..«»..^^  ^AMimtaRl  b»|yi«»««  fti«a  ham 

•  08:.  '-— •••SMa  x*ss9n  i.-;"    c  ; «•  nl   •••!  ••i«:tlol^r.. 

Hlmi-''" »—• »i»»«t 

••ialq«  uU   !•  ¥%■  Mr  wMMl^lTt  Mf^   lo  «r»lv»i  XcTtiiuio  «  %•$%» 

^hmmmiiHfm  tviA  mimm*  !•  9mmtk  «««1  #«y11  «(r  •*  mi  «l4Mtt 

•if#  t«;  »»*'XM[«IM  iX«Mi  tl  iinUal)  »41  «ef.f«6$  ^MUm&trjH^ 

•toe  .XXZ  AT  •2tiul  •▼  itmlktn)  wBi  ml  6»llll««t  hmm  4m9Uw 

•tOMha^'Uh  9f  I»t9kbal9r%  tor's-^  ^'••>  t«itf  tf«ld#  #««  t*  «4     (.1X4 


•3< 


vita  «os»Klti£iJ  in  ^9  ««urt*o  ruliagsi  an  »Tleloit6«,  ^t  ▼«  cm 
of  tbQ  c»9lnl«»\  thiit  th«  «iIlo«ciii<}«  of  ili«>  Ici»t  itMi  ef  dMutct«» 
▼i«;     *Attora«y*a  f#«8  for  pr«»«'juti»e  tb*  |>;if«p|i>,T^-^  tovt  aotioa* 
llOOt*  caiwot.  !»  auL'tuin«d.      (i?SiS®a£a£.  '^^  %ylg»  84  til.  App. 

»87.  !i»ts   ifeaaii  ^--iiaEii*.  i»  i^^*  ^^^p-  3<^-.  ^^j    yUKfri!»B 

▼•  Bft^c^cle,  <»P  Hi,  497.  4139.)  In  th©  ^Sk2^&SSM  «*»•  ** 

iM  e!xi4:      "As  action  s^t  Inw  ie  \;pi>«d  upon  the  i»t»^t«  of  f.^ctt 
S]rii;tic£;  vrh«n  the  uutt  ts  besan,  «cd   cXaisis  not  th«)3  due  ommot 
^9  lumper ly  includad  In  tho  judgaent.     ^hon  thiu  suit  ir&s  iwguii 
no  attorxMy*ii  f«os  in  It  }i,<3kd  laocn  •eriisda  aiui  th9r«  couXd  \>« 
m»  rtt««r«rjr  ^er  saek  «ic  Kigiit  lit  sitlft»«<^«BtIjr  •sirso^S*'* 

f  isding;  »Jid  jv<ies!«»t  ie  oiMr  tli&t  B«iy  Imi  r«ac4S«<l  %gr  * 

rtnittltur.     /  ec»  rAin.rly.  5f  tise  plriuU-tfc  «ithl»  ten  cSnyo 
will  file  »  r»«iittit«r  iK  tii«  euK  of  §100,   tli«  ^ud6iR<«it  will 


bo  affirre<2  far  tfe«  «v«  of  p94«6&i  9th«rv5&c*   it  «rlll  t^« 

rover  ted  f<tt^.  tt»  e*»>a3«  re»«tR.ae4» 

Jil']rif?«ED  OH  J1triaT?XtC«, 


•<« 


26251 


OHAY  KEWiaT  *  OOWfAMX, 
•  eorpore^ien* 


jou2?H  jAvri; 


X 


IMTZRLOODTORT  AFPKAL 
FBOII  SUJVRXOJI  COURT 
OF   OOOK  COTiiTY. 


AP^xi.,..      2^7I.A.  606't 


KR.   JU^TICK  ORIittJBY  DSLXTMtBD  TliB  Ofll^OV  07  TRB  C09RT, 


On  Aagttat  16«  1922,   tlM  oomplAituutt,  Oragr  Scvftrt  k 

C6HpAAy«   MS  ZlXlnolB  corporation,  filed  its  rerified  bill  ia 

«h«  iiuporior  Court  of  Cook  Counl^  for  an  injunetion  eeeiaat 

tho  dofendftBt  and  gare  aotio«   to  hin  of  the  Applic»tion  for  a 

tOBForarx  in^unotion.       n  the  hearing  of  the  appliot^tion  en 

AuguBt  18,   192^,    def «ndaat  wrm  present  tnt  he  merely  objected 

to    the  sufficieney  of  the  bill,     ^ter  reading  the  Hll   the 

eourt  entered  the  injaaetlonaX  order  appealed  fron,  eaMreia 

defendant  w»m  eqjeiaed 

"from  soliciting  installment  clothing  bttsineca  from 
any  person  or  persons  i^o  are  or  were  eustomers  of 
the   complnin«At  herein  at  any  time  up  to  and  inoludinf 
the  first  day  of  May,  1922,  and  f ram  making  use  of« 
for  his  own  infozm^tion  or  benefit,  or  oalling;  vpoa 
any  of,   the  customers  of  the   cospli  InoQt  in  the   City 
of  caiieagOt   in  so  tsir  as  smm  pertains  to   the  in* 
stallment  clothing  buainoss.  and  from  soliciting   tho 
buoinosB*  trado  or  oastom  of  «ny  of   llie  aastaaers  of 
the   oomAlainent  in  the   City  of   Chicago  for  a  period 
of   tuo  \Z)  years  from  Hay  1»  192;.^;  and  from  glring  to 
•ny  person,  persons,  finas  or  corporntions  directly 
or  indirectly  the  nomoo   snd   nddrossoo  of  any  persons 
she  were  or  are   customoro  of  tho  complainant  up  to 
and  including  the  first  d«^  of  May,   192?^,  for  a  p  rlod 
of  tao  (2}  years  thereafter,  «aA  from  doing  or  per* 
forming  anything  ealonlatcd  to  directly  or  indirectly 
▼iolate  the    ooTenfljuts  and  agrsements  of   the  contract 
dated  Bay  1,   1922." 

It  appears  froa  the    sliugNtions  of  the  bill  in  sub* 

stance  that  oomplninant  is  in  the  busiiurss  of  selling  clothing 

on  the  instftllmttnt  plan;    thAt  in  January,  1921,   def  cndnnt  was 

in  the   same  busiosss  and  aequainted  with  many  persons 


\ 


XftSHsi 


M900  IIOZH»lUS  ■«?%  '. 


.«▼ 


rO 


,Liiui  r 


rCt(.iXlK{t8:' 


*"<t«  #Mlfeft«t*ik    Mil 


to  rJ«««#f!-  Ko  t«-rr 

»*•>  '-  ■  %o'i  i  ham  «»*--v ; 


to 


•t  wUTia  ■n't  isii  :!^fi9r  .i  t«'  o"''^  «««»i(  (c;  •«#  i« 

xlio&tib  cJiaiioto^'M?  no  •anil  .•aoo'ijc    ^a.-t^'I'i  vnit 
•aarxof  fiu  1«  o«oao'sl»»«  tno  ••■■■  •«(.' 
0^   1^0  IflMAJtoXcsoo   •(£#   It  A    irrmrvtiAtir^    - 

^It-l    H    tot    ^fSU    ,^li^■■  9di    Wfi: 

»in  TO  i|iilo5  mrtt  l«n  t   m-utv^i 

tp^xjtnti^  oift   lo  9Sn*nmr  %^a.«ci»v 

••fittVX    «X   V^  iiuJJii: 

•dutf  ai  XI  i!   adJ  1«  KiiolJ'ift- .Xii   iwit  «oil  ovooq^ 

Ufttf*l3  iMlXXoo  '!«  ••oaloMtf  ofU   al  o^  ^itNaiAlqiioo   j-»uv7   •ouv^jo 

Mjm  tm^bmyith  «rBtX    .t^MKr"   -'        -*-    rnAXq  la»«£X(il«JU  oiit  «• 

Mi«nof  x^tmm  iSiiw  u>«4ii/^>'w<p»  «i4ai  oooaliuKf  «■»•  «f^  nA 


•!• 


(purchasert  of   clothing}  orer  n  cvrtain  so-eallod  trftdo  routo 
i«  Chiongo;    that  during  tlmt  nenth  ho  sold  to  oorr.plolnont  tho 
"routo*  and  tho  good  will    theroof,  pur  eh'  sod  certain  oHmroo 
of   stoek  in  tho  oomplaisant  ooriioration  and  entoirod  into  its 
OMploy  aa  a  aelieitor  for  huainoaa  and   oo  ronainod  until  Majr  1* 
1922;    that  ho  sold  amid  ah^^^reo  of  stook  to  complainant  for 
$3000t   and  by  written  agroeaent  with  it,   ontered  into  on  Ifa/  1« 
1922»   agroodf   in  consideration  of  said   8g19  and  other  Yaluahlo 
oonaidorHtiona,   that  ho  would  not  for  a  period  of  two  (2)  yoaro 
fron  dato  Main  uoc  of*   for  hio  own  infoanation  or  benefit,  or 
call  upon  any  of,  the   eustomcra  is  aaid  route  in  Chioago,  or  any 
other  of  eovplalnsnt'a  custonero  in  Chicai;ot  and  would  not 
solicit   their  bueineoe,    trode  or  oustoa  during  said  period,  and 
would  not  glTO   to  any  poraon*   fira  or  corporation  a  list  of 
their  tttttoo  and  addroeaoa;   and  furldser  agreed  that  upon  any 
▼iolatioB  of  aaid  coTonanta  coatplainant  algbt  fllo  a  bill  in 
oquitf   to  enjoin  htm   from  further  Tiolatloaa;    that  alnoc  Kay 
1,   1921?,    defendnnt  haa   solicited,    and  taken  away  from  complainantt 
the  buaineos  and  patronage  of  certain  of  complainant's  cuatomero 
OB  aaid  trade  route,  and  certain  other  rotfilar  ouatomers  of 
oomplainimt  la  Chleago,   and  haa  made  known  to  other  persona, 
firma  and  oorporotiona  tho  names  end  addroaaoa  of  maiqr  of 
complainant' B  cuatomoro  in  Chicago,   and  in  etill  aoli citing 
their  trade  and  as »i sting  ot)iero  to  do  so;    Xhixt   the  injuriot 
whioh  hoTS   thus  been  austained  and  aro  boiag  Bustaiaed  by 
eomplain&nt   cannot  bo  adequately  reecHapensod  by  a  recovery  of 
damagoa;   and  that  said  injuries  and  davago  to    complainant  will 
be   ouaulfctlTO   and   continuous  unleaa  relioTed  and  remedied  by 
an  injunction,  etc. 


•t- 


ail  •Jmk  ht/%9im»  kiM  s«il'rc«vtiM»  .»RMil.«Xa«io  »di  ml  jC»«#a    ta 
«X  \»%  Ilium  SaakAaaK  aa  taa  •••oiawtf  lal  vai^alXaa  a  aii  "^caXfOM 

T;>t  taa«iAX«aB»a  at  sC^o^*  t*  mmsM  kjtau  J^Iaa  ar. 

aX  xmU  rr  a/at  b9rce;rB9    ,ti   /Cftv  #»>flr»rTHa  nt.^ll'rr    (!r   Lus    ,i>JQCIi 

9£4mul«y  x»di9  bam  aJUa  ^iaa  ta  «aJt#a^ai»laoo^  al   •fcaaiya   ^iMt 

it%M»%  <8>  aat>  la  taJh^a^  a  «al  #a«i  uXoar  ai(  ^ai&   «««aU«Ta*iajna 

«a  •iilanatf  vo  atoirafl* a\«i  ima  ajU<  va^   «la  «atf  Mteai  a^^/>  «>«t 

Xoa  la  aOf^aiiC  oi  a#«ai  bitta  oi  maqM^aic  aiftila  ^aui  aaM  Xia« 

lae  ti<Mia  i»c  «a»»^it!U>  tti  «iM»^f.uB  a *i «aal»i<!{Ma»  ta  <i»j£>a 

l»a»  a^l^MV  ikiaa  «Ai«iA  ■ajTaJM  «o  *&«•(#   ,aa«ni«Hf  «i«rt«  iialXoa 

It  #«ii  4  «al#a««v«ia  K*  «at  •m«t*«  ipM  ai  arli  Job  feXuaw 

X«i  a«|»  iMU  h00*iv»   tmS^tsft  bea   iiauaarct.Sa  l-nm  aaawi  «i«i& 

At  XXitf  M  *il%  StlaJm  taaaJaXvna  «#«»«»Taa  blmm  la  nalisXair 

taM  aaola  ij^dS   I'mtltnlPiyr  X9fi$itft  im>i1  Mt.i  niatina  ai  v^lopa 

«#aaajUX«aaa  a»Tl  \tctm  M^Umi  bm.i   ^ifostvil—  n*d  Si»imH»ii  .S'SfX   ,X 

aiaoa/aMi  •'#!•> Ola X<3|ikm>  te  nii^tsKi  la  anawifiiit  Ma  aaaiUaMf  ailt 

la  avaMaiai*  i  'Xi«a-x  lai&a  lOai'xaa  hum  ^^^mn  ahat}  fcUa  «a 

«a«aaic*4  i^utfo  o.*  agnail  ah^ai  ««<(  tan   ,<»»«  iaXqaoo 

lo  yfwm  to  «aon<n')?»ii  Jmwi  naaaff  arft  aAaltavoqxao  Jmu*  aanil 

B«i^laXXao  XX i.  "•  ,cr^t  ^TaflDt#ut)t>  aVaaaUXqoaa 

a»#itff/ii  atff    iafi»    ,oa  nt.   oi   ataif  a  yU^alnnA  h«a  atai'xt  rtaAi 

Xtf  fraolA^afn  i^xf  avji  bmm  iiMuU«*a«a  caa^  aiaCi  avaM  dai.iv 

la  ^avat'  haaa«UMie»rK  x^atai^aAa  atf  itann4M>  laao 

XX^  iiaiai£X^::ux:    a^  aiaauUb  i^iw  aalnw^t  Jkli»a  ^aKf   *iaj:   ;d3|Mbia»& 

ftf  *aA^aa»%  bam  bmmi£%%  aaaiftv  aimialrjMa  aiu  wrt$nl)mu^  *4 

«o#a  •aeiia«i»Oi  aa 


•»• 


After  a  eareful  r«iidliig  of   th«  Terif led  bill  «•  ar« 

•f  the  opinion  that  tho    oourt  was  warranted  in  loouiag  a 

toaponury  injunction,    subBtiiiitially  in  aeoerdasM  with   tlio 

order  above  mentioned,   but  only  "until  the  further  order  of 

the   eourta"     Aa  ioaued  the  order  pem&nently  enjoine  defendant 

from  doing   the   things  mentioned  for  the  two  jroar  period  ending 

Vay  1«   19^4.     ^n  the   question  nhether  defendant  should  be 

permanently  enjoined  for   said  period,   he   is  entitled  after 

iOBUos  formed   to  a  hearing  upon  the  merits.     In  22  Cye«   740, 

it  is  said: 

"Proliminary  or  interlocutory  injunotiona  are 
those  granted   p  rior  to  the  final  hearing  and 
determination  of   Ihe  trial,   and  continue  until 
answer,   or  until    tite  final  hearing,   or  until  tho 
further  order  of  the   court*     They  do  not  ooncludo 
the  rights  of  the  partleo*     Their  object  is  to 
■Bmintain   the   status   <iuo.    to  maintain  property  in 
ite  exiating  condition,    to  prevent  further  or 
impending  injury  •  not  to   determine   the  right 
itaelf.     Therefore,   -^ere   the  issuance  of  a  pre* 
liminary  injunction  would  h«te    tbe   effect  of 
granting  all   the   relief   thot  could  be  obtained  by 
a  final  decree  and  would  prnotieally  dispose  of 
the  whole  ease,   it  will  not  be  granted.* 

The  ordor  appealed  from  mat  therefore  be  reversed 

and  the  etiuse  remanded  with  directions  that  the  order  bo  so 

modified  i-.e   to  dieoleso  on  its  face   that   the  injunction  is 

only  in  force  until  the   further  order  of   tbe    e&urt* 

VSrmSiD  AVD  rsk/jtded  witk  qiksctiohs* 

Barnes,  P.  J,,  and  Morrill^  J.«  oenour. 


•«• 


•>t«  wm  lJLk4  dalllTKBT  ^di   \\»  s^i  '«9'f   xvt-  into   a  19^ Xt 

«  lici4r««l  Bi  Minn^Aw  «««  #i»&e   wt>  l«M^  n«ial<e  Mli  lo 

yilba*  b%kt*n  Tu«x  t*^  ^''^  v*"^  b9m»t$aMi  •B«i^   Mf>^   B'io'^  MTt 

fi'U  k^SltM  «i   mC   ,i>oli»q  blif  191.  Mnivj;^*  t^CMA^naq 

•0»T  ,9x0  Sfi  ill     .•#!«•«  «fi  umtiy  siSltAMf  «  a#  IkMRol  etirtal 

:bl4a  tl  «t 

rxit  tin9XSonut/il  x^(tSa99lKhtiiJt  to  x^aaioUXt'xU* 

l»«Mii  V(^t•u(  XA«At  «((#  A^  «•£-?  f    *^  }ruTt  •9tiS 

may  «u3Jt^nflo  ham   ^l»iii  •!!?  ^Bclar't    :» 

mti    it"  ".    iSfli'MA^li   iMlil    Mb     ..^    .»    :«    ,1^;r..it:» 

«^  ,.      ...r:'     ,a9lS^q  Mtt  lo  •iiC»li  odi 

at  T  '  0^    ti^iiMia   •^^   ftl«*«lii« 

K  ;t  ot   \»9l¥JSmi9  iBi^atKV  u#i 

i.  7fllnn,(=>t9f>    9f  i  9»  -  x^ulfli  snlhaAqat 

oiHiq  .^]t;3ei   9Hi   An(»;t:>    tOfiatiitM^?      .liosvi 

%o  ^Q<«tttt    9rtf    anni   biuo-'    aoitxyBnil^U  xtanlmiL 

Xft  b9nt»fd9  •€  htum  ^adi   ItlXftt   »tf;t    itm  ^mi:tMjvts 

ttt  »m9q*ib  r,ll»9li9i''i%  hl$mm  bam  ooxo*JL>  Xiinll  m 

".fto^fljns  94  i 911  Hiw  *X   ••■Jio  ftXoidr  Oiil 

b99i»ws  ^tf  wiclitnaat  f»iim  icoit  l^oX««qiB  toJrto  orfv 

00  otf^  toMo  «<f^  l«i(^  »fial#n«Tllk  r{#2«  b^biuunn  ooiMO  wil  i^« 

'•i  m^ttomulfii  9M  taAt  9»»\  9tM  ao  MoXott|»  el   «^  ^»ilib•tt 

•  ^»4M»     Mtt     to   tOA'^O    -t»Xt^«l    9d/    XliAU    OD-ZOl    «l    VX«« 


V 


HARRY  8.\fl™*'^^« 

\  Plaintiff  in  ^vvqv^  )  BUROK  TO 

\ 


KUMICIPAL  COURT 
OF  CXICAOO* 


?«ndont  in  error. 


22  7  I.A.  6O7/ 


MH,  ju;;iTXc&  wmciUa  m^xxv:uD  tm  opij^ioh  07  tks  couht. 


J^aiBtiff  in  error  brought  euit  in  tho  Municipal 
Court  of  ChiOAgo  to  reooYor  on  a  not*  for  #X0«000  dated  S\xXy 
26,   lOlo*  oxoeutttci  Iby  defondoat  in  error,  payalilo  on  d«naa4 
to  £!teily  I.*  Hutohinaon,  with  intorost  at  &|r^  f«r  joar  and 
^e«ring  endoreenonts  siioiring  an  int«rost  payment  of  $S00 
and  a  transfer  of   the  note   to  plaintiff  in  error.     There 
vae  a  f enter   triid  of  the   ca»e«  resulting  in  a  judnment  in 
fetor  of  defenciimt  for  ooets*  irtiiioh  was  roTiewed  bjr  this  oourt 
under  a  writ  of  error*     The  fomer  ^ud^nent  ivae  reversed  and 
the  ease  renanded  for  the  reason  ttu^t  the  trisil  court  had 
ooaseitted  reveraihle  error  in  reoeiving  evidenee  tending  to 
•how  pagnnent  of  the  note   in  the  abeonoe  of  any  allegations  in 
defendant* tt  affidavit  of  defense,  «inking  payment  a  ground  of 
defense*       ratjewar^  v.  JuoJdn.   209  111*  App*  186* 

l^laintiff  *•  statenent  of  elaia  alleged  the  execution 
of  the  note,  plaintiff's  oimerehip   thereof,  demand  Hnd  refusal 
of  payaent  snd  an  indebtedness   in  faror  of  plaintiff  for  the 
principal  «t;ount  of   the  note  nnd  aoorued  interest  thereon. 
After  the  reinstatenent  of  the  onse   in  the  Municipal  tourt 
and  prior  to   t)i«  second    trial,    d(>fendant  filed  an  additional 
affidavit  of  merits,  <R^ioh  in  substanoo  set  up  as  grounds  of 
defense   that  the  note  was  executed  with  the  es^reas  understanding 
botwoen  defendsnt  and  -^biily  o*  Hutchinson,  who  was  hor  nether. 


%AM 


-\      til    'It^jrt't. . 


•  2" 


•r    SAlJbttPt    MlltltlVf   7tliifl*0ri  nl    -Wt^*   «X«[i«%ttT9l    b»i#l«Mt 

ml  9m^l$M9mll»  %fu,  \9  ftO«Mi<(«  mI|  aA  •ton  (Mtt   to  inMa««q  v«xl0 
1«  Itfittota  A  immm[^^^  9i/iU4t»m  tMMvV  .^*|>aaAin»l»Jk 

ItUPi,  t»%k9lua»   «Ki   al    MJI9    Vitf    In  #Mt«M»#  •/•«!•«    Mil    1l»tlA. 

1o  mbauoi}i  mm  ^u  #m  ••oatatfini  ml  (ioiiCv  •■#i«Mi  )•  #itMbJttt« 
«t«ttMi  imtl  mam  mitm  ^mttmmtAoiiiti  .  ■■  .hnm\mk  «•«»#•¥ 


•t* 


that  It  should  not  b«  a  mild  ebllgntlen  during  defendant** 
lifetlM««   and  «as  never  dellTftred;    Uiat  the  adrance  af   ;(X0,000 
te  defendant  by  her  Bother,   whs  repaid  \>y  defendant  to  her 
■ather  before  plaintiff  obtained  possession  of  the  note,   anA 
further  aXleei^tlons  to   the  effoct  that  plaintiff  paid  no  oon* 
aideratien  for   the  note;    that  tOie  transfer  thereof   to  plain* 
tiff  was  without  goo<l  or  valuable  oonsidorationt  and  that 
plaintiff  did  not  aoqulre  uuiA  instrument  nnd  is  not  a  holder 
thereof  in  good  faith*     Zt  la  contended  by  plaintiff  in  error 
that  it  WHS  error  to  pexnit  defffndnnt  to  plead  the   defense  of 
pajnent  upon  the  retrial  of  the  oauac.     Ilio  authorities  cito4 
by  plaintiff  in  error  in  support  of  thia  contention  do  not 
sustain  the  proposition*     Xo  ■otioa  was  Hade  in  the  Munioipal 
Court  to  strike  the  affidarit  of  defense*     The   trial  wee  by 
tho  court  withiut  a  Jury  and  resulted  in  a  Judgment  in  faror 
of  defendant* 

The  evidence  shows   that  tteily  a*  Hutchinson  was  th* 
■other  of   defendant  and  that  plaintiff  is  her  nephew  and 
defendant's  cousin*     l^fendont  was  f03E»erly  the  wife  of 
U.  T.  Craao,  now  doeeasod*     At  tho  time  of   the  malUng  of   tho 
Bote   the  Chicago  Orchestra  Assooiation*   in  idii^  defendiynt 
was  interested,  needed  funds  to  re^ce  a  mortgage  and  applied 
to  defendant  for  a  contribution  for   th&t  ^purpose*     -•'efendant** 
husband*  Mr*  Oraao.   whs  unwilling  to  v^vanee  the  money  but 
did  not  object  to  the  contribution  being  ma'ie  by  his  wife  out 
of  hor  own  funds*     i^efendtmt  proposed   to  give   the  Asuooiation 
certain  bonds  of   the  value  of  #10«GOO«  but  in  the  course  of  a 
conversntion  with  her  mother,    the  latter  sugir^ested  that  it  wan 
unnecessary  to   ceoh  the  bondo,    -«hich  were  bearing  four  per 
cent  interests   in  view  of  the  fact  that  she,  i'rs.  Hutchinson* 
had  fuada  lying  idle  in  tho  baakt  upon  which  she  wm»  rooeiviag 


000«OX^  t»  ft»nflTbM  miSf  s»dt    .  •  :  SMr  bm»   ,9mti9ttt 

t  :  '                                     '  .«••   »lrf.     ■  =•»  Stmtti'  "." 

Yam*  Hi      n   n  x^. .(,  -    ;   tt  #X     •«I#Ia1i  boos  ttl  l««t«^ 

JL»qt9iii»i     <  ftCAf  (^.:     .nGttt^C9o%q  mis  siimSum 

Xd  mm  lattt  iSt     .wft^  sif  laUvlf  ot  iiin^ 

ma  MJmr  mmmGlOmt  •  tad  iad*  ««mU  tmn^blrm  MfT 

AttA  ««il|Mr  nmi  «2  YttfniBlq  taOf  tea  fnmkM»\9ti   t«  i«lf4Mi 
le  all*  mtt  tl«Ma«t  «Mr  imAmm'im^     .aivaM  ■*ma>«»HA 

#tf0  •liw  Kief  f^  mmm  taivtf  ••t^riMrivtMrft  a^^  tti  ^^s^i^'j  r/m  DiJb 

a  1«  MitMM  cill  si  #«flr  •ooo.OXf  !•  »»<■▼  atft  ta  ateAT  akm^tam 

mmr  9t  f*dt  b^fmnttm  iMitml  •4t   •VMtfaft  tMC  iCylrw  a«l7ii«-s«nM0 

itf^  tfl*^  ]l«lici*tf  •«*«  «(oljfti   ««fc«arf  ftdi  j{»4«  a^  x««««ti»«fi«if 

•fi«Aiii/4»tflK  .•««  ««iC»  #mC»  $tm\  aUr  t«  #•!▼  nl  ^mmf  tiU  iwmm 
aill7l*»n  lunr  sd«  ifeiifw  aocitf  .stoiMf  mCI  mI   ylht  %ut%l  obitt^  h*xA 


•a* 

0aly  tvo  pnr  cent.     At  thSs  tSj^e  ehe  had  owr  $ie»(>00  In 
▼arieua  Is&rJc  s>oo(3unt6»     Thf^roupon,  &tt  July  r^«  I9Xc  •   tk« 
oontrilTution  for  i'XQ.OOO  wa&  r.Me  by  «  Cft«*hier*s  chtck  «n 
th*  Illinole  Truet  Mad  ^&virii«(i  Bunk,   in  whi<dx  defcnd^st^s 
■Ather  ImA  nn  t.coou&t*     i^l«r  to  thi»  traAenotioa  cefcKKdant 
h$ui  fiven  her  saoth^r  frsm  tlm«  to  tixe  T£!.riou»  bujea  Hf^igttt sating 
•bout  |«29»0{>c«     TheiMi  dou»tiea«  hi&d  extended  eT«r  9^  period  of 
•«Tera2  ]r««rs»  tto   t2];ftt  practiouXly  all  th«  noncy  thet  Kr». 
B!utohin»on  hi&A  in  te«r  bftak  ttecmtRts  r6|tr«»«ttted  fifts  fAd*  to 
her  \fj  b(«r  dea£|^t«r«     defendant  ottpport^d  her  sothor  up  to    the 
tlao  of  hor  de»th  i&  ltrtroh»   191&, 

The  eoAtributioR   to   the  Orche£tr&  /oiioeiatlen  w&o 
Bo4o  Is  July  fifid  nothing  v»*  uuiA  at  th»t  tlse  conoernlng  o 
no  to,  hut  in  '^eptsaiber*  1910,  i^s.  Huitchincan  coieed  def  entrant 
to  oigc  R  »«te  for  glO.OOO,   vhlch  sh«  pr«eentad  to  her,   statini; 
th&t  she  -ffi&hod  the  stote  to  Tms  «j(«ottteci  39a  d  plaoe^  &moKs 
defendant* «  papare  eo  that  in  c£.s«  of  th«  4t»£ght8r*0  de&th 
and  her  scather*!i  isurYivAl   there  »lght  h«  ocaE£  record  of  the 
transtiction.     i^fec^j^t  mildly  pretoftted  agaiittt  doin^  eo, 
tollias  a^x  asofaher  ihaX  she  «&«  lenTin^  her  erery thing  by  her 
vill,  tkn&  thn.%  tint  aete  «■&&  axmeceuacry*     The  atether  replied 
that  willo  wore  uncertain  thinga  esid   that   the  note  was  not 
for  her  to  hnere  aaywagr,  bat  ehe  merely  wnated  it  found  amotm 
defendbnt*o  paporo  to  ahow  thv  tranffnction.     iiiefendiuBt  then 
executed  the  note  «.8  roqpoeted  by  her  mother  aad  plaood  it  in 
•no  of   the   oonpurtacaVB  of  her  aafe  which  she  kept  in  her 
olooot*     7h«ne  faete  are  ohown  not  only  by  the  teotlaony  of 
defeadejit  but  by  th^t  of  another  witaees  idio  hod  knoTvledgf  of 
the    traaaaotion  tliroueh  atatesenta  awde  by  Mrs*  liutehinBmi. 

^fendant  testified  thbt  the  ae:xt  time   she  a  aw  the 
note  vi^a  ot  the   firet  trial  of    the  oaao  and  that  aho  neror 
deliTered  the  note   to  her  mother  or  anyone  elae*     idio  further 


mt  000«B1|  V«T«  km£  %Mm  •mit  *Uk  iM  «^  ••#  \im 

•  *tJub«9ltdei  ifoiifv  nl   .itoiia:  «i»ntT«^  t)iM  latrxT  s<*nlXXX   aHf 
tttltf«in3i9«  •■uwi  ttiMliAT  ^ml*  (Kf  sKli   f«Tl  •xtuSYoMi  fd  ffSTla  tan 

*l   «&«'•  sltli  6«i/aa«*T«*t  ututMtoom  lUmd  t»d  at  hi:d  a^mnitlofiM 

tf#a9b  t'Ytfiiajtt*  4Mf^  -Vf.  ^.       ..  ?  -t-^fij  o«  •ttqaqt  m*iuAim»\»L 

•it^  !•  inooot  «aD«   »ii  .. i^.  <.   ,....^   A^vlVTMr  «'iuf(|agi  laif  ibat 

,M  aalot  tttlata  b»^«»t'^i->  ^^/'^Xla  laata»%a^:     . aoi^d^aiiarU 

■S9i<  x^  }ittltiix**yr*  t^d  ^air  <id9  todi  fdiaic  ilaH  jaJkllai 

b9lXt«n  x%d$o*  *tCt     .%fta4iiia(.«»iiia  •««  a^oa  >v-^  :\am  .XXIv 

Jaa  «.^v  (»ia«  a(t#  ^aiit   b<iu   vjiniwi  iiXji^iMRti  •taw  aXXlv  #«ilr 

snaMn  bfljua^  ft  featow  x'*^*a  *''*  ^'^  •V*X>«   •rrd  oi   x»d  val 

oaiC#  #aabn»1t«<^'l     ,mol9»muufti   9di  wart*  a#  na<|ai|  «*>niitealab 

«1  ^1  *aaaXq  ham  fdfm  tPd  xf*  battappa^  es  alait  aitf  dataaasa 

tail  at  #««!  «<«  tfoiifw  aV«  tid  )a  «ia9a#t«<aao  adf   la  aaa 

la  xaaatioiia  aift  x^  \lam  i*a  avda  •yo  •;>o«1  an   .tr     .#aaaX» 

la  i«*aX«rcMu(  buif  aiia  ••aoflw  YMi>aB«  \o  t^tdt  ^  ^utf  iaaAaatab 

.na«Riif»ii.  c'  ^/om  a#it«aa^«i#a  if^Monif^   naiio«a«a'xi    trfl 

aiH  waa  •da   trnki  #xa«  adi  tods   bttltfanj   IffAtMalsO 

ifiraa  aito  iadt   bam  attiia  ai*    la  XaXi/  ta«l)   aiC^  ^   »iaa 

vat^iA  aifiii     •■aXa  aaa^pai  «a  «»ilta«  vaa  •/  alaa  iuU  La%*YlXaA 


t«atlfittl  tbet  in  Kor«ab«r*  I913»  ulien  a)M  was  in  Virginia, 
•he   rveelTflri  a  l9tt«r  frosi  hcrsuathor  sBkiag  for  the   nonbination 
of  tho   nijLfa   in  questioM  and  stating  th*tt  sho  irishod   to  open  it 
in  ordttr  to  o^tMln  h«r  tirunk  kojrs  wtaloh  vore  in  tli,-^  aafo. 
Uefandant  thereupon  oausett  hor  )»it1»isml   to  ^rlt«  to  her  oothor 
girlnft  the  nr«3i:ination  and  sug.'^ttstin.i:  that  9he  £st  h«9r  nophow, 
the  plaintiff,    to  Hoaiat  ^«r  in  opening  the  safe.     llr»« 
HuteJilneon  and  the  plaintiff  t}ieru«ift«r  opsned  the  nafo  and  took 
therefrtm  the  trunk  keys  and  the  note  in  ocntroTere^.     Thla 
•xplan^itien  ata  to  the  aamier  in  ivhioh  the  not«   osee  into  the 
handit  of  lire*  r^tahinaon  ie  cox^robo rated  "by  the  teutlsiony  of 
another  vitneas.     i'laintiff   elates  thnt  he  receATed  the  not* 
in  qaeetion  i*B  a  gift  fron  Mrs.  l&itohineen  on  or  about  June  33, 
1914*     The  record  does  not  ehov  thnt  any  demend  for  parent  of 
the  note  v&u  ever  made  by  Mrs.  IbteMnatin  or  by  plaintiff  prior 
to  the  ceeifrenceaent  of  the  aution. 

lAjring   the   nemt-  year  defendant  began  repfcying  to 
her  nother  the  sua  of    '10,000«   the  firot  pnyeent  being  a  eheck 
for  |2,000»on  fiovember  11.  1910.     These  pajnaents  continued 
through  the  yeere  1911  6»nd  193J8   and  were  mn'1e   In  emovnto  of 
$2,000  eadci,   approxiftately  six  nonthe  apart,     /^l  pajnents 
exoept  the  last  were  nade  1^  d«fet>df>nt*8  oheoke,  whieh  ware 
produced  in  court*     The  laet  pagreent  ^^a  made  in  Perls,  France« 
by  a  traveller's  oheek  of  the  iiaerican  iSxpreee  Cainp^«y  for 
i|l,&G&,  about  which  there   is  no  dispute,     several  of    those 
payments  were  aeoompanied  Vy  the  st«>,tmsient  from  defendf«nt  to 
hor  Mother  that  they  were  Made  ns  payMents  on  the  advance  of 
#10,00C«     This  vus  perticularly  ^Bphasiaod  on  the  occasion 
of   the   Isst  payment*     I>efend&nt  subeecuently  nxpcndcJ   largo 
sumo  of  money  in  caring  for  hor  mother  during  tte   latter** 
last  illness,   for  dootor  bills,    mrsee  and  various   trips  taken 
for  the  benefit  of    tha  mother's  health*     tfrs.  fi^tchinson  died 


MlimmXdtmo   i^ii  -rat  i|Bi:f«4i  xrtitPB  i  wtf  afml  %t»»t»X  «  l>evl'<*«Y   *«(• 
SUIT     •-f«^»T3vaa>   ni    ^iofl  twU  AftA   «>(Mt  intns   •tif  «9T)Mti(# 

•fit    6lA2     •«»»    V^MI    MO    Cl:lJbxt*    lUt    l»U4UEUt   «&    Oi    «n    Il«l^j4«l«i^pc« 

lo  yAwiliati   mO  ttf  bi^4n;«cf9rt«o  4I  UMAMotitft  ««'(«  1«  «lNMui 
«CS  Mud  tttotfa  -ce  «•  ao«(iii1»li&  .*tll  «»*}.'<  r'tkit  u  «•>  a*U»<i«^  «i 

•IMllttA    Mil    ^  nil»flM««««»»   «ull#    •! 

,1  #«fin  «rfi^    .OOO.QXft  ^^  mm  ^dt  T«t#«ai  •(«#( 

lf>  «#Q  Mm  At  Bf^mc.  iUi  fiXtfX  Ibivi  XX9X  AMrfne  *^  if;i0r>-uf# 

•tw  ff9t<(w  ,«to«MO  «t4<vtiki:t»l»^  ie<f  »bmm  n**  t«inX  i«U  #««M» 

tot  y^uqv^  atsricxtt  i«m»X9»«a  wdtf  >•  ](»9(i»  •'^•XXrca^  •  >i;tf 
•■•/U   lUi  X^verni;.     .WuiAXb  o«  cti  noitr  ii»liiv  #tfo4jU)  (fivXt^Xl 

!•  •ooM?Jbi»  mV  a»  aifMMiciMi  «•  nimm  *'itm  xmtf  tmit  'niU^m  Twf 

'x^l*a9G0  mU  no  tMX(»<*4<|ni  \^«J«XutX<^Sit<I  •uw  «irfT     •000«(U4 

•H-ciX  ;!>»&«oaKf>  t^>n»MM>«<f««  #ii«*o«l»a     .iiiMr^^  #«iX  fHii   !• 

•  'i«r4aX   Mir  BAXrsMli  -kftittoa  m4  t^t  laX'i'**  fll  X9*^»  )•  •■>"> 

a«(i«t  a^Xi/  ttuoiim  ka*  »»««Mi  .aXXia  vol^oa^  t*1   ,«w»«XXi  ^ft»l 


la  UATdht   3.915.     vmiXe  th«  QVid«no«  h>  te  the  BMincr  In  lAiiali 
plaintiff  obtained  ponBesaion  of  th«  note  is  ooaflietlng*   it  is 
apparent  ttiat  too  aequirod  t>i«  not*   surreptitionsly  oo  tar  a* 
defendant  waa  oonoernod  and  thiit  the  Intter  nerer  knev  that  he 
had  it  in  his  posaession  until  after  her  Mother's  death* 

The  eridenoe  fully  eetahliahefs  the  repayment  of  the 
110*000  adTaneed  to  the  Orchestra  Assooiation  1»y  Krs.  Hatchinsen 
en  behalf  of  defendant  long  before  plaintiff  obtained  the  note* 
H'laintiff  traa  not  a  holder  for  value  in  due  course  and   tot>k  the 
note  subject  to  all  defenses  exi sting  between  the  original  maker 
and  pa/ee«     The  «Tldenoe  shows  th^t  the  aubsequent  payaentB  aado 
by  defendant  to  hor  mother  were  intended  by  her  te  be  a  repayRwnt 
for  this  adTanee*     Defendont'e  testinoay  upon  the  subject  is  un* 
disputed  and  is  to   sosm  extent  corroborated*     It  is  presumed  that 
payments  made  by  one  who  is  indebted  to  another  are  intended  t« 
liquidate  the  existing  indebtedatss*     Popo  y*  Bodson»   ^8  111. 
MO;     Kinnliip  t.  Butler,  155  111.  App.  459;     Mfller  t*  yr^tff. 
179  id*   204* 

It  is  eontended  by  pl«,intiff  in  error  thi^t  Xt»  eourt 
improperly  admitted  evidenee  of  the  parol  ngroement  between 
defendant  and  her  mother  to  the  effect  that  the  note  was  not  t* 
become  operatlTs  during  defendant's  lifetime*     Parol  evidenoo 
is  Admissible  to  shew  that  a  i?urport«d  writt«a  eontraot  n»ynr 
had  «Ay  existence  os  a  valid  and  binding  agreement.     BelloTillH 
aaTlngs  Bank  ▼.  Bomman.  1S4  111.  200;     Bl?  ok  ▼.   H,  St»  L.  A  S, 
i^y.   Co..   Ill  id*   352;      Hoblnson  t.  aessel.   86  111*   Ajpp*   218; 
Burke  t.   Delftney.  IBS  U*  ;^.  238*     In  construing  section  16  of 
the  Negotiable  Ins  fjruments  Aot,   it  h&s  boon  frequently  held  that 
tvidenoe  may  be  introduced  to  show  that  a  mot*  was  aot  to  bsoomo 
▼slid  except  upon  the  hapvMining  of  a  ooadition  precedent.     Strfms 
T.  Cltlsens  titaf  Bonk.   284  111.  185;     Maxwell  t.  Brown.  186  111. 


AilJir  ml  xHUtMrn  •ns  ot  «m  M«»htT«  •iff  •itifK     .aifi  «iteiukM  ni 

a*»ifJtiftiaM  .ciM  t<f  a»lfalo««»A  i^nufsan ."     —   o^  tf—tiHrou  v^ww,wi<} 

mU   ti'o9   toe   •mioo   •  Jib  III   soIst  %<it  lat^loA  m  itm  turn  ^'lltuiMl% 
%93iMm  Itil^txo   mii   c«««r#»cf   ■ani.tr.lXD  •wMUUXtb   ilM   o#  #»»|tfMi   •#•« 

i»at  t9mtMm\n  ■!  it     . kmiatoti^rnot  ta*ixi,  mmm  oi  st  bmm  i>ntmi*kb 

•  »'J£    ,hk   VTX 

MMitdlT*  XriiB*!     tPmifUl  a*SaAbm(it9b  *)tiii»i6  •▼Xianftq*  tMMvtf 
<x0T<Ni  $0AxfmQ9  m^iitm  h^xt)q,%$K  »  f»di  wada  •#  •Xtf|««lii(>n  «t 

jLJJ^^'L.tl^  .s±  "    :  ^  -xri  »(tx  •fisfldjes  .▼  »u»*  ■y^T||u 

;iX&   tfin^  ti.*^  a«   ,ii*»y»:j>   .▼  MyX#g><      28i€   .61  XXX   ,»<>J   «y^ 

te  AX  ««l^a»«  sfllirxlaaao  at     .&gs  ..    .U  CfiX  .leaaaXaC  .▼  wty^ 

#aiU  AXmC  ^stinjp^tri  nsMf  «<m(  il   .jva  9$ntm»%f  *mt  9l4»kfw»^  mU 

aoMctf  9^  toe  amv  •#•«  «  ^«flj  vMla  0^  b»»jub«a#al  «#  xmi  ••■•Jklva 

tlflT*!!^     .iaaftMrx^  aoltl*A««  a  ^o  ^attt-  rr^rl  aif;}  «a«ir  t%mx9  ftlXar 

•XXI  a«X  tfflfflS.  •▼J[i£QA3     X««^^  ,3(«j>tf,  »ta#a  aiia«l#i:^   .v 


App.   275* 

1%  is  well  estal>llahe(l  that  upon  the  trial  9t  a  o«um 
hy  «  judfic  without  a  jury-  tha  a^alBsion  of  inoonpctent  •Tidenae 
in  aat  r«Teraibl«  tavror  where  eoapetcat  •▼ideiie«  sua  tains  tht 

M&a  C^.  ▼.  £lalertfia»   217  id.  61j     Prat^  t.  i^til..   SJ^'*  !*• 

aoo* 

The  payment  of  the  note  wae  eoaulusiTely  eetciblished 
by  the  evidence   and   the  other  defeneee  already  aentioBed  were 
alrso  proved  by  un con tr^^d luted  te^timowy*     There  was  sufficient 
eoiipetent  evidence  to  sustain  the  judgment*     It  was  oertainly 
net  oentrary  to  the  Bimlfest  wei^t  of  the  STidenoe* 

The  Judgment  of  the  Municipal  Court  is  affirmed* 

AmmsDm 

Barnes*  t*   J,,  and  Oridley,  J.,  coaour* 


MUM*  »  !•  iMtx*   zAi  mmn  ^'^  b^mtUmttf  Umr  •!  i: 
«<!  mmlMS9sm  oMitAiTv  /nfctiiiwii  rrMflv  -nxttt  •lainmmr  #mi  •! 

■!<«£  •&4tjtu  .t  t^tftfl    iX9  .M  rxs  I  Minintgt^  ^t  «Ai2^i«iji 

•  ooc 


CH1CA80  10ff2)l»(l\/UfP  I»r!V   .  .:.,.,    .- 
i  •orporfkUea,  i^  a1.  « 

I^AimfS  *l|l2lAfE[,   Xa«.,/  )        .'SOf^^ElOa  CvU.iT, 

\  COOK  0  oum. 
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IMKIOO  A*   MUIIaO.^«  ^o*1v«t. 
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of  Coon  Oom^  4ii9Mi»ia0  of  tl9i«  dials  of  M^tX^  Se  S»Atb*  «  •»r- 
poristldii,  i»giiin«t  t]a«  .4%«rlMa  B«a41air  «uii  aaintftltjr  Qaari^ma^  fsr 
|6A,flOS«dS,   iM»liiir  tfe«  «aofia1i  9f  9«rtsdA  «a9»9r&tt4  pnuftitiaa  u|t«n 
p«ll(»i«<i  of  liidRtrtiiiEUliI  of  T»fioa»  ^iM<i  Al3.«if«A  to  luiTO  ^oa  1»* 
•nod  1^  that  ooKpiust;^,  6D4  th*  OhlOA^  MMlaC  ahA  laMUraaoo  9e»» 
yoajr^  whioh  had  b««»  ron^orod  noXl  imd  T014  by  th«  inaolTono)' 
of  iMth  aoi^ftaioo  a»ft  oonoo^itoat  laabllity  to  aoot  obli0»tloao» 
Tboro  1:^  no  ^^iopnto  aa  to  tho  imottAt  of  tb«  eltiia  or  tho  ireaoh 
liy  tho  inftikroro  of  tko  oo»tr«oto  df  Inoar^noo  la  qaootlon  or  ro 
to  tho  olal»aat*o  rlflit  of  rooovovy.     TKo  oaoo  was  oon«oll4ato4 
for  hoarlag  vltJti  oaoo  aiaabvr  £7 MO,  In  whloh  oar  f|>lnlon  h«tai  this 
day  iMoa  fllo4  aaft  to  ohloh  «o  rofor  for  a  stetosMiat  ao  to  tli* 
lotttoo  iavolvo4  la  tho  orlglaal  oa«o,  not  dooala^  It  ooooaoarF 
to  roatato  thoa  in  dot«ll. 

'?ko  dooroo  froiB  whloh  tM  j^roaoat  apyoal  la  takon,  oa- 
toroA  oa  tho  i»a»o  day  aa  tbo  fiaal  dooroa,  r»Tloito4  la  Oiur 
Oi^laioa  ixi  oaao  mMfeor  tTiiO,  fooad  oalii»t«mtialJiy  ttoo  ftaao   feoto 
tJnat  aro  «ot  forth  la  tho  aai4  flaal  dooioo  aa  to  tho  ooaaollda* 
tlofi  of  tho  Chioaf^  Boadla^  oaA  lafi>araaoo  vMi^any,  aa  XXllaola 


n 


trUNMtl 


I«w«  ««r]p9rBtleci«  «sA  thnt  ib«  «.itld  Qe)A»oXi4itt«6  Ooay^auyr  !• 
jaotl;^   ind*i)t«fl  to  oXalmut  ia  ^«  eim  of  #M,Mt*ftSt  th»%  th« 
Illinois  o<m>»nr  prl«r  to  Mc^roh  8,  X9M)«  oxo^utvA  saafjry  Iaomt- 
Maoo  poltoloo  of  TArlotts  kljUlit  ttM«r  ndtiloh  th«  latiaroA  j^lA 
yx«al«Ui<i{   tl^At  tho  Iowa  aoa]^Mi3r  prior  to  i^swu^ry  E4,  X9S1«  oza- 
otttoiii  uaA  4«liT«r«d   aanAr;;  oto»r  polialos  of  Inaoraao*  of 
TariOtto  Xlj»d«  oa  w^la&  8lmil«r  }i>T«aluflMi  woro  P&14.     ?bo  Aooroo 
ro^ltod  t.h»  tkPf'Oiataont  of  tho  ▼aurlonM  rooniTom  B»&tlono4  iji 
a«i&  final  4«oroo,   th«  iB<«olv«ao;^  af  lino  Iowa  oMiptua^  on  naA 
•ftor  SmaMtay  24,  I9S1,  nod  itt  luablXltjp  to  mf%  its  obXiga- 
tloast   l^^lt  AO  A  r»«mXt  <pf  tho  do»«oXlA{;tlon  tho  CoaooXidatod 
608ip«a;r  ^odaa*  li>4«l>tod  t^  ibn  ttlnlniuit  for  tlio  tmoajniod  ]portloa 
of  «i»i4  p7«ati«tt»  oa  ^Xlal«»  l(»»«od  b;^  botit  oiwi)«alo»,  ooa^at* 
lof  flrott  Jea«ut.rjr  Ss<l.  1»^X,   of  «hl«h  «Ma«dat  ^30«0X4,X4  vaa  tho 
tauttoajnod  ]^ro»liia  oa  poXldl^s  l@«uM  )»y  t^«  won«oXidAt«d  CoaiMMajr 
aod  ^SSIMl.tf  wfto  th«  afiBOarsiod  pr«si»a  on  jpoXiolwa  l»a«id   by  tho 
IlXin&ls  Coia^i^aajr  1»  onaoa  irhomia  tlio  hoXdara  of  ^sald  poXloloa 
b.9A  aot  raoegsdsod  the>  C«n,«oXi4ftt«d  Qos^tuxf  n»  tholr  dobtor.     fh« 
dooroo  fartfeor  fowsA  tb*  br««io&  «^t  aXX  «f  tit*   said  ooatraoto  of 
la««irftn»«  «»&  el»Xl!?fttidn$  oosi^ootod  tliorowlth  )>7  th»  Ooa^ioXldAtod 
0M9«ay  tt&^S^  ti»  irolnaara^oo  of  t^  rl«k»  oOTorod  ^7  tbaao 
l^dli<ii«a  ftjod  tho   «aal4pia«at  to  tlsto  aXalttaat  of  tlt«  rosj^oitlvo 
eXaia<»  nrlsiag  thsrefroat    that  tJio  lXXtnol«  ooag^aity  1@  iada^tad 
to  th«  oXaiaia&t  for  tto^araod  jpraa^qsa  aador  FOXioioa  l^mioii  1^ 
it,  «2io«a  ikoX&ttra  buiT^  a9t  roooirnXso^  tbo  Go&^oXl^ato^  Coapaay 
a*  tl&elr  d«l»tor.   In  the  aVB  of  4t8S8#*39}   th&t  ttftdor  %h^   fXaaX 
daorao  outomd  In  thia  oataLiHi,  t&«  oafitaX  <»took  diopo«it  of  tlio 
IXXlztol«  M«i»aa/,  a«Ao  |(tt7«tt«jut  to  tho  i^rovl^loau  of  tha  IXXiBOia 
taroty  Aot,  Is  not  ^ubjoet  to  tha  pi^inioat  of  oXaiao  ^^alnat  oliker 


««aiiui    ^A0i?»   katf<r*«. 

Iti     '11. x»- 


0^ 


ni«f.w   •„ ;    ?•* 


J  *Mii> 


i»&«e 


Illliieli  oenpftje^c  in  whiob  th«  «lAiaimt«  >i»t«  aot  r*oosniK*A 

It  wfte  th«r9t«rt  erdcrnd  ^'  th«  «o»vt  thftt  th«  oXaim  tff 
l*lMrta  &  B«ath,  Ino,,  to  th«  «BM)ttat  of  |«0»014«14  «>»  (ilrt&ll«»«A 
Mi4  t)i«%  Its  oXalA  t0  th»  a«««a»t  ftf  $tSM«S9  o«  &IXoii«&.  td  %• 
fiii4  in  full  or  to  the  «:4;t«st  of  isttolt  >.rt>  ir»;tt.  MMH&t  aa  it  tHuJJL 
IM  •atitlod  to  r«««iT«  u|»«ii  Ik  ftiatritnitiofi,  of  aai4  o«};^itRl  ^stook; 
dopoiit  «»ong  ot;''««r  «l«iflM  <at  «  aimiXmr  «luMnMit«r. 

7hi»  orAojr  ««»  liK  »triot  oouferttitj^r  with  tii*  final 
d»«r««  «attre4  ia  tk»  e«s«,  whloli  w«  hi^re  n.ffira«6  ia  our  Oi^iuioa 
in  o«tM  xi»ffib«'r  S7]»dO»     It  thoro/oro  follova  tkst  tl).a  djsoroo 
m»«a  thft  olftlssi  of  Hei>«rt«  k  Ki»at)^,  Xna* ,  koroia  iuvolTod  aeii»% 

te   At flTMOd* 


>n 


UmA 
if 


1S9  -   27 


ALyaSD  ClIBllBIL.  A  Minor , 
fnt  rilasMl,  his  f*th«r 
a«xt  fri«Bd,\ 


.■V   / 
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'  ?  "?  oouat. 
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1?h«   (^p«Xlftjat,  «i  olnor  of  th«  ag*  of  •igfat  y««7«  woA 
fir*  ai«at^s,  broojgjbt  suit  in  th0  Cirouit  Court  of  Cook.  County 
•gftinot  appolloo  to  reooTor  Aonagos  ronulting  from  a  fall  froB 
o  plMtfoni  <)t  t]^o  t>B8o  of  e  door  o^bIr^  into  on  olomtor  ahaft 
to  tho  oonoroto  floor  ftt  tho  braoo  of  the  oluift.     AppolXoo  ownoA 
tho  proai^o  in  (|«oatioa«      fho   4oor  oponod  upon  a  pnblio  olloy. 

7ho  ftt&«n<iod  doolferation  in  suOotonoo  olloeod  tho  foot* 
«Wto  etoto^  with  othor  dotailo,  ond  furthor  ohorgod  th«t  tho 
•pooine  into  tho  olovoter  ahaft  wao  barrod  hjr  a  ohain  nxk(k  that 
tho  oponina  «ma  dan^orouo;   that  it  «ao  tho  ouotoa  of  ajppclloo 
for  a  long  tino  prior  to  tj-o  Aooidont  to  dlstribato<    JcindUttf 
«ood  and  wneto  food  to  ohildron  n%  tiiia  opening;   that  tho^  #oro 
attraotod  to  olisb  upon  tho  ;l«tfora,   to  owing  on  tTio  ohain  nnA 
to  lofih  down  tho  olovator  ah»ft»  with  tho  knewl^dgo  nnt  pormiaoioa 
of  appolloo;   thctt  it  wao  tho  intj  of  appolloo,  nndor  euoh  oir- 
owoatanooo,   to  properlj'  ^nord  tho  oponing  oo  that  ohilaron  whilo 
upon  tho  platfors  and  loaning  againat  tho  ohain  would  not  fall 
into  tho  olOYntor  ahaft  through  tho  door;   that  appollaat  aogli- 
fontly  poraittod  tho  ohain  to   ho  imi^roporljr  faotonod,   ^  roaaou 
who  roof  it  slippod  or  broiio  fro«  its  faotoniuti  whilo  i^pollant 
woo  ttpon  tho  platfom  and  owinglni:  on  tho  ohain,  roaulting  in 
appollant*8  fall  and  oonaot^oant  injnrjr* 

fhoro  wao  a  trial   ooforo  tha  ooart    with    ^  Jury.      At  tlM 
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a*ls^l«ii»it  iiU)  »]ib»«X««a3i  t^*  d$Ji 
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oiutt*m»9 

tftjrt  ^'  • 

«ktit  ne^ja 

«iX9«i  iaaXIft-^ 
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•tit«»»"  \X«tt»f 

IJMiiMf*    9^ 

.'-SMt* 

ol  yflifX;^*^ 

'toqv  •«« 

xmltmi^ 

wit 


oonaXafien  of  pliilntljtf*9  omi*  tUo  «ourt  lAfltr%wt«d  ih«  jiunr  t« 
find  d«f«ad«st  aat  gmilty,  aai  aft«r  d«njrlag  a  »otl»n  for  a  xmw 
trltil  <»At«r*d  JndgBwat,   fvoa  iriiloh  thle  a|>p«al  ha«  bMa  ;^<roMoui«d, 

4«  th«  eaM  ara«t  b«  tri«d  again,  w«  do  not  dooa  it  nd- 
Tiooblt  to  diiiOtt»»  tlM»  oTldoaoo  in  dotAll.  It  is  auffioioat  to 
otdto  thnt  in  otur  Ofinion  it  toad #4  to  proro  tho  ollogatiouo  of 
tko  doolsratltm* 

fto  aath«ri%i«o  opplioablo  to  thia  kind  of  a  ooso  «oro 
roTiowod  oxtonoiToI^  in  aoat  r*   ^arkcr  ..aohingtoa  Go. .  17$  III* 
Ajpp.   84f ,   in  whloh  the  Olt^   of  ^■g^iti  r.   l^qMiOioa.  154  111,    141, 
wao  oitod  «•   otfttlng  tho  goa^ral  lulo  to  tho  offoot  that  tho  law 
400 1  not  roqnlro  tho  ownor  of  lond  to  lioo|i  hlo  ^iroaioos  in  oofo 
ooudition  for  tho  honofit  of  troipaooors  or  thooo  i^o  $t  opon 
th««  without  inrltfttion,  elthor  oxproos  or  ispliod;  yot  thoro  io 
fi&  oxooptioa  to  thlo  role  in  faror  of  youn$  ohiliiron  *'if  tho 
things  oauolng  tho  injury  hnvo  iMOB  loft  oxpoood  «n4  nagnnrdod 
nnd  aro  of  ouoh  a  oharaotor  as  to  bo  an  attrsotion  to  a  ohild, 
i^poaXinf  to  his  ohllaish  ouriooitjr  and  inatiaots*'*     Undor  tho 
a«thoritios  in  this   @tato,   onguardod  i^roKieos  snppliod  with 
daagorouo  attraotlons  aro  r«g&r4o4  as  holding  oiat  an  iapliod 
invitatiofi  to  (lOiildroQ,  whloh  will  make  tho  ownor  of  tho  f  ronisos 
liahlo  for  injnrios  to  than  rron  thoagh  th^  ohildren  bo  toohnioal 
trospaasors.      itollorg  ▼.   Ciooro  §  /roTiao    -troot  i^,  Oo» ,  £42 
111*   EfO,  oitlaf  nnsoroas  authorltloa*      Fftia  oxoojrtion  has  boon 
qualifiod  la  ooiso  oasos  by  holding  that  tho  attr«kotioa  otast  bo 
tip<ui  proadoos  adjeoont  to  a  pablio  otraot  or  othor  publio  plaoo 
whoro  ohllilron  of  tondor  jro«tr»  KRy  rlghtfally  go,  and  tho  situ*- 
tion  anst  bo  onoh  as  to  ehargw  tho  ownor  of  tho  proaiooa  with 
kaowlodgo  of  tho  dangor  to  ohildron  if  loft  ongaardod  or  aapre*' 
tooiod.     Jtost  ▼.  tsrher   vaahington  Oo* ,   av^x%»     Tho  <pi  stion  of 
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fJKITf^E 


'^f«*4 


wtuit  1»  or  i«  not  >m  ettraotlon  la  orAiuAril/  a  quoistlon  of  faot 
for  tho  Jnrjr.        tvllor^'  ▼•  £»   s*  Jj[.  Co. ,   ytqrai   lioat  y,   /  »ykoy 
#»«lilngton  2j»«  *   gnpmt   Pity  of  ^ekin  7,   MoMfthon.   ouprai  Ogloabjr 
T.   Mwtropolltftn  a?.  ^«,   £.   Sj^,  £•• ,    219   J 11.    Ai»p.    S«l. 

Tho  dlr«ot«d  Tordiot  for  dAfoau«u&t  ia  this  oaoo  «»• 
lapropor,  a«  tboro  wko  flvidonoo  la  tho  rooord  froK  whloh,  brnH 
It  ttood  alouo,   tho  Jury  oould,  wlthoxit  setin«  unroftooiiAbly  la 
tho  oje  of  tho  law.   flad  that  oil  of  tho  mntorictl  nver&oato  of 
tho  doolflretion  had  boon  prorod.     Undor  oaoh  oi rooms toaooo,  tho 
oooo  should  go  to  the   jury.     Lib  by,  aaifftlll  &  Ubby  ▼.   £j&Q*, 
U9  111.    S0«. 

?ho  Judgnont  of  tho  Olroitit  OoQrt  Is  roTorood  tutaA  tho 
00  00  romaadod. 

aridloy,  J.,   aonoaro;     Bames,  P.  J.   dissents. 
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I   eannot  con  our  In  this  conclusien.     The  action 
it  pr«dlieat«d,  and  waa  tri«d,  upon  the  theory  of  aa 
attraetiTO  nuiaaact.     But  In  my  opinion  tho   «Tld«noo  hao 
mo  tendency  to   i^ietain  it.     Thoro  la  Bonreely  any  lisiit  to 
a  diiXd'o   ouriosity,  and  a  more  attoapt  to  gratify  it  is 
not  of  itself  aaffielent  t»  make  the  attractive   thing 
an  attraetiTO  nmisanoo*       ^rery  dangerous  situation  a  ohilA 
■ay  go   to  froM  a  imblie  plaoe  is  not  neeesecirily  en 
attructivo  nuisance  beotaise  of  its  aeoosslliility.     It  must 
possess  fo stares  or  eleakento  that  naturally  and  generally 
oxoite  a  ehild*8  euriosity  and  in<^co  its  gr&tif  icutien^ 
usually  hy  handling  or  playing  with  or  on  it.     while  the 
doetrino  has  receiirod  considerable  extettsion  of  lato  without 
any  Tory  eloftr  line  of  domareation  I  am  unprepared  to  oarry 
it  to    the  extent  sought  in  this  oaso.     If   the  edmitted  state 
of  fncts  here  present  a  caso  for  its  application  it  is 
difficult  to  coneeiTO  of  the  limits  of  the  doctrine,  and  would 
seemingly  require  every  place  of  business  to  h«   constructed 
or  guarded  with  refereaeo  to  insuring  the   snfety  of   children 
who  may  come  near  it  from  a  public  street  or  pln.ce* 


tutiam  oHI     •c«1«uImmw  AMi  ml  xma»»  #mbsw«  X 

a4Ml  maitttrt^   tuft  ii#Jtfil««  ta  fli  }i«     .•ommImi  wrliMxitm 
•i  ikwtti  xcM  xXvAYKOQ  ai  «<Kt»4T     .#1  aJ[ji#«i»K  at  ypunhmS  •» 

nit  icXlxa«a«f»tM  ^ac  •!  »aoX«  •iXtfmr  «  •a^)  »^    ••  T** 

^mQlti.!^l\tiaiM  u^i  M»4fttai  MIA  i|>l«olt«oa^i<ii4»  *  Wlox* 
atf»  tXl^  «i  !•  iCliv  aai^4i«  1*  siilXftMWi  \tf  \LUmu 

XTtJo  «#  h9W«if»'«fB»  iMit  1   a«ltao«ui»f»  %•  will  tsmiu  Xfy  vut 

■i  #i  i(oU«»ii(M«  '^X  "K*^  MNw  «  j»a«4M4  rtM(  a^aat  \m 

*Xmv  Jim  ,ftAXt/o«k  M»  \m  mttmil  9Mt  !•  aTXMMd  •!  #Xji9lltl» 

ft»#ojre^«j»6  mT  o^  »;^saX«Mr  la  aealq  ^ara  avljvpan  xX««Xfla»« 

ttmihiit^^  !•  ^vlaa  aiit  %attmmk  f  taiiai^alani  Mil*  AabTaacg  va 

•  fMlq  ta  #aa-x»a  aXitfim  m  tmxt  ^X  xaaa  a«i0   %am  atf« 
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Ma*   JUnTICK  MO^^RILL  SSLITXHSS  9HJS  OPIHIOV  0?  IRi:  OOtiaf* 

Thla  la  a  pergonal  lajary  ealt  to  f9Vfx  daa&£««  aas* 
t«iln«&  t>y  plftiatltf,  wlio  Is  «ppollee,   Kt  the  r««alt  of  an  r.ooi* 
d«nt  vhioh  oeoarrad  while  plftlntiff  wae  workiujf  as  «  fam  Isborsr 
for  John  v^.     tegor.   aliios  dsooftsod,   on  tho  If^tter's  fara.     Tha 
dtfendftnta  qra  tho  exeautors  of  tha  Inst  will  and   tastaiaaat  of 
said  daoadant*     7>ie  aooldaxit  ooonrrett  l^oraaitar  15,  19li»«     Thar* 
tms  fit  jury   trlaJL  rosulting  In  a  rardlot  in   favor  of  plelatiff  for 
|10,7$0,   frost  «rhioh  $7750  was  rrailttad.      After  th*  d*alal  of 
metlons  for  a  naw  trinl  axid  la  arrast  of  4nd(pMat,   tha  eourt  *n- 
tarad  jvdgsavnt  for  |S,000.   froa  vhloh  thiit  appaal  has  bawa 
proBaoutedt     2fo  OYldano*  was  •ff*r*d  on  bahalf  of  dafandaat,   hut 
aftar  tha  olosa  of  plaintiff 'd  aYldane*  a  motion  for  aa  Instruotad 
▼ardlot  in  frtTor  of  dafanatmt  waa  daniad* 

th*  uadisputaa  aTldaao*  in  tha  oas*  shows  that  plaintiff, 
who  was  axparienood  in  fara  work,  wae  •oyloyad  on  the  farm  of 
said  daoadont  prior  to  ana  at  tha  tiaa  of  tha  nooidant,  duriac 
all  of  whioh  pariod  ha  aaad  a  thraa-horsa  taaa  and  tha  hauling 
apparatus  attaohoil  tharato,  whioh  he  was  nsint?  at  tha  tiaa  of  th* 
iMoidant.     On  tha  corning  of  Kovaabar  li>,   IVld,  ha  ttias  diraotad 
by  tha   foraaan  to  assist  with  hid  t*aai  in  fillioe  a  ditch  on  th* 
farm  where  til«>  hnd  ^^ntk  pl%oa6«      In  doing  this  work  two  taaais 
of  horses  ware  e«ployad,  one  bain«  hitohed  at  <:aoh  end  of  a 
hiekory  log.   oallad  Hn  evanar,    plaintiff 'a   tram  hainf   hit«h*A 
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to  th«  l«ft  •Bd  tb«r«of  b>  a««iic  of  a  ehftln  fAi»t«a«ci  aroana  t)ui 
•Taatr  aaA  attaoheA  to  a  heoJc  oa  the  doubla*traa  af  hlta   taaa* 
A  t«a«  af  two  horaaa  driTan  by  aaotber  fara  luuid  vaa  hliahad  to 
tlia  other  and  of  tha  oTaner.     A  plow  waa  attaohad  to  tha  alddla 
of  tha  OToaax.   whloh  waa  goidoA  by  tha  foraaan*     Cna  taaa  waa 
oa  aaoh  aido  of  the  <dltoh.   Into  whioK  tho  flow  thraw  tha  dirt* 
?ho  oTonor  waa  the   tnuau.  of  a  young  hioJcor/  tree  froa  20  to  34 
foot  in  length  and  from  7   to  8  iQOheg  In  diauatar,  aiid  had  booa 
oontlnuously  aaod  for  iiboat  two  aonthft  up  to  tha  tlaa  of  tho 
aooldent*      Ita  uaa  waa  oontlauad   tharoaftart      In  driving  hla 
taaai  plaintiff  walked  ahoat  four  feat  kohlad  the  ^nd  of  tho 
OToner.     Jaat  before  the  nooidont,  the  plow  enoottntared  a  pla«o 
of  froson  ground,  oauaing  the  horaaa  to  aattle  down  and  pull 
hard,  as  they  had  done  on  elailar  oooaaiORa  tha  aaae  day.      fhe 
aooldont  waa  duo  to  the  breaiclng  of  tha  hoolc  nttaohed  to  the 
double- tree  of  the  three-herae  taaa  drivoa  hy  plaintiff,   to  whiob 
the  ehala  from  tha  erener  i^ae  attaohad*      fhe  teaja  on  the  other 
end  of  the  ewenor  oontinuad  to  pull  so  that  plaintiff  a  •&&  of 
the  erezuir  waa  swung  haoJc,   stxilOng  hla  wltii  groat  foroo  on  his 
lags  and  oaualnp:  the   injuries  of  whloh  ho  ooaplalns* 

i9  find  no  aTldenoa  tending  to  shew  that  the  hooJc  was 
old,  rusty,  oraokod,  weak  or  inauffloiont  in  any  roapeet,   as 
Qhargad  in  the  do|SUrstion,  or  that  the  hook  was  aefeotive  in 
any  way.     Plnintiff  had  not  worked  at  this  pxirtioulnr  job  prior 
to  the  day  in    .uestlon,  hut  on  the  morning  of  the  Aoeidaxit  and 
prior  thereto,  he  h$d  bean  working  atendily   for   two  hours,  dxurlag 
all  of  whloh  time  he  walked  dlreotly  behind  tho  erener*     Tho 
OTidonoa  shows  that  under  the   atraln  oauaod   by  the  palling  of 
the  horaaa,   tho  oToaar  boat  ooaowhat  la  the  oenter.     The  boxid> 
lag  was  ohTlOttS  and  soon  by  plaintiff,    Jhortly  prior  to   the  ao- 
oldont plaintiff*  foroaaa  saggooted  th«t  ho  walk  outside  of  tho 
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•aA  of  th«  «T«a«r,   la  ord«r  to  aToiu   »jay  A^^oicSi^nt   through  po«* 
•iblo  lirt&kljaf  of  tlw  •pp«r«tiit*      I'Xaiatlff  »pp«rontly  Appr«- 
«lAt*4  this  dstngor,  b«oftaa«  th«  ah«ln  to  whloh  th«  hoolc  wmt 
f«ftt«i«d  isllppvA  ft  short  tlae  prior  to  the  aooldoat  and  IM  th«a 
varaod  the  drlrer  of  tho  toan  at  th«  other  ond  to  koop  wiitoh, 
as  the  ehsla  sight  Itoooao  lootanad  anala*     Aftor  this  wamlne 
th«  drlrer  of  the  other  team  vallced  outalde  the  end  of  the 
oTeaer.     A«  dofeadaat  Introat&oed  no  testimony,   the  abOTo  fsota 
aa  ah«i»a  by  plaintiff's  wltnea»e»  are  unoontrtddleted. 

'»•  flad  ao  oTldeaoe  la  the  reeord  tenrilutr  to  show  that 
defendanta'    testate,   Joha  T*   ."^teger.  waa  giillty  of  any  aegll- 
genee  whloh  eaueed  the  Injuries  sustnlaed  by  plol&tlff,   and  ao 
erldenoe  tending  to  auat«ln  the  oharge  that  the  hooit,   the  break* 
lag  of  ^«hloh  oaused  the  aaoldaat,  was  In  any  way  defeotlre. 
The  feot  thet  the  hook  t»rol;«,   thereby  releasing  the   strela  apoa 
the  end  of  the   frwwnet  to  whloh  plaintiff's  teaa  was  attsohed 
and  thereby  aauslag  tlie  eooldent,   does  not  show  that  plaintiff's 
employer  was  guilty  of  negllgtvaoe.      It  has  been  held  frequently 
by  the  reviewing  eourta  of  this  state  that  the  mere  breaking  of 
the  laatrHaentallty  easployed  Is  not  enfflolent  to  prove  negll* 
geaoe  on  the  part  of  the  t'Stployer*     >^»ok  ▼•    Doleae.   127  111, 
189;  QhiOf»i:o  .^Aison  Go.   ▼,   Horen,  ©6  111.   App»   IbZ;  Medley  t» 
Aiaerio&n  Car  yoandry  £o« ,  140  Id.    284;  Colfpz  Cog\l  4  Mlaiai?  Co. 
▼•   Johnaon.  6S  Id.   38£«     Ihe  bnrden  was  ujpon  plAlntlff  to  proTS 
ne«?ligenoe  on  the  part  of  defendant  and  was  aot  dlsoharged  by 
aere  proof  of  the  eooldent.      Slaaend  iSlue  Co.  v.   wletsyohowakl. 
t«7  111.    SA8;   aeraajhty  ▼.    Irsofi  Co..   1<>7   111.   App.    S09. 

Ilalntlf f  was  an  experleaoed  fanMr  and  had  been  werk« 
lag  with  the  teas  la  qneatioxi  for  a  oonelderable  tlaw.  during 
all  of  vhloh  period  he  bfid  used   the  ^^pRratae  other  than  the 
OTonf^r  to  whloh  the  hook  in  qaastloa  waa  uttnohed.      The  oTidenoe 
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shows  that  k«  wfti  fdlljr  iufOTMiA  of  the  dangerouo  feataroo  of 
tho  work  In  whiob  h«  wrs  oaploysd.     This  appooro  froa  tho  wam-> 
Ins  glTOA  hla  Ity  the  foreaan  siiA  the  warning  whloh  plaintiff 
gare  to  hia  fellow  worker*     ?here  was  nothing  ooaplioated  al>ont 
tho  apparatna  with  whiah  he  was  working  at  tho   tiiae,  and  froat 
hia  experleaoe.   it  la  appaxont  that  he  w|o  ao  well  Infomed  re- 
garding double-trooa,  hooka  and  other  fam  appliaAooa  &«  tho 
owner*     Bo  w»a  fnll^r  aware  of  all  of  the  oonditione  under  wtieh 
ho  was  working.     He  was  of  oatnre  y«iare  and  aore  than  ordinary 
exporienoe,  endovod  with  hia  natural  faoiiltioa,   ptnd  j&uat  be  hol4 
to  have  been  folly  inf orated  as  to  oonditions  under  whioh  he  viio 
working.     Ha  isae  able  to  oeaprehi^nd  the  oature  and  probable  ro« 
eulta  i'ollowin{7  frcMs  the  ubo  of  attoh  an  eppllanoo.     Under  aooh 
aireiuastanooe,  he  ia  <tiMurgeable  with  knowledge  of  the  ordinary 
oonditions  oador  whioh  the  work  was  being  oonduoted,   and   its 
ordinary  risks  and  haiards,  and  will  be  preeuaod  to  have  asawMA 
all  snoh  risks,  whioh  to  a  person  of  hia  oxporienoo  and  undor« 
standing  should  hnre  been  obviona.     C,  *  i;»  i*  ^  S.  Co.   ▼. 
Heoroy .   203  111*  4tB;  MoGonsiok  kftohine  Co.   v.   Saoksowski.  S20 
14,   MS;   Jeneo  t.   Illinois  lteel  Co..   23^  111.   301. 

So  negliirenoe  on  the  pnrt  of  tho  ea^loyer  hsring  been 
shown  and  it  appearing  that  plaintiff  aesuaed  the  risks  of  his 
onploysient,   it  follows  that  the  jodgment  of  th«  Cirouit  Court 
rnnet  be  re-rersed  with  a  finding  of  faots. 

Bameis,   I.   J.,   and  Qridloy,   3,,  ooncnr. 
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ar«  find  AS  altioAts  faota  la  this  oass  that  plaintiff *■ 
MQ>loyer  vac  not  ^llty  of  the  n«gllg«noe  obnrgtd  iu  th«  d«oXiira< 
tlom  ajid  that  plaintiff  mssttmed   thjs  rloks  of  hl«  eaployaaat* 
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CITY  Uf   CHXCi^,   «  M«nlel9«l 
C«ryor«tltta,  J^RCIT  B*  covyxx, 

JQ&SPH  9.   GMAHt  MlA   ALiULAXDn 
J,  /omsoi,   as  trivi3>    >«rTlm 
CMQBiSBieaar*  •£^  th«  citjr  of 
ChiM«ft,   and  MlOBAill.  J.  ?AXBaTT, 
080AR  iOU^F,   OAYH)  W.   CLABK, 
IRXn  ntAftX  XATT^fA,  L.   VI 
•»«  JUnrARD  J.   OLAaav,    na  B» 
ttf  lAoal  XayamTUMlit*  of  Um^ 
City  of  Chi«a««,   aid  JULXlTf" 
OABlJIIiai,  / 
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«•  JTISTXCiS  KORJilUL  DSOXVimSS  TH£  Oi'lSIOV  07  TKX  COURT, 


Thia  is  an  aypoal  friM  a  jnd^ieai  of  the  Ciromit 
Court  af  Cook  County  dirootiag  th&t  a  perflaptory  writ  of 
■aadNnt  iastto  in  miliatanMi  diroetine  the  CItIX  oerrloo 
CWRBBiaaion  of  tha  City  of  Chicago  and  the   DoRrd  of  Looal 
IjaproTeaioats  of  sold  eity  to  forthwith  restore  the  petitioner 
to  the  position  of  Chief  ^troet  ^:n«inoer  for  tlM  Board  of 
Irooal  XaproTementa  of  the  City  of  Chioaito*  a«id  poaition 
heiac  aXoo  doaignated  ab  Chief  iSngiooer  of  litroeta  for  the 
asid  Board  of  l<oeal  ImproTeBienta.   to  the  end   that  oaid 
petitioner  may  enter  upon  and   disehMrge   the  dutiea  thereof* 

General  and  apeoial  deMurrera  to  the  mendod 
petition  ivere  filed  on  behalf  of   Mm  vorioua  roapondenta, 
all  of  whidh  were  overruled  on  July  16,   19 31,   and  thertr-Dipon 
aaid  respondents  eleoted  to  atand  \y  their  deantrrera*     It  then 
be  cane  the  cluty  of  the   court  to  enter  Jud^Bent  as  priced  in  the 
attended  petition*     on  aoptenhor  IS,  19S1*   the  ease  was  \>mu|^t 
to   the  attention  of  the  oonrt  npon  the  aintion  of   the  attorney 
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iiaqapnMC*  tea  «XCtX  «dX  xX«/V  «•  bcXiniii«Y*  nw  itelAr  %•  XX« 

iwn»lis  fttf^  !•  M»l#o«  Mir  ii«vir  $%099  94i  to  Aoti«*^l«  uU  •# 
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for  tho  mlttWr  f«r  a  p«r«aptorjr  writ  of  m*n<UMia  «nd  apon  • 
eeunt«r*inotion  of  tho  roopondoato  for   leoTo   to  onnror  tho 
■iondod  petition  and  woo  Aot  for  honriuf  on  Oeto'bor  1,  1921, 
OB  vhlfdti  do  to  the  Clroait  Court  doniod  tho  aot  ion  of  tho 
roapondonta  for  Iooto  to  anawor  tho  amended  petition  and 
entered  the  Judgment  order  ahOTo  Mentioned* 

It  is  urged  hy  apipellaato  that  tho   oourt  erred  in 
OTerruling   their  Motion  for  leave  to  anooor  tho  aniendod 
petition,   eiting  cuthoritioa  to  the  effect  that  ateost  aa  • 
natter  of  course  a  reopondent  should  bo   allovod  to  plead  over 
upon  tho  OTcrruling  of  m  dmmrrmr  to  the  amended  petition* 
Thia  ia  undoubtedly  tho  general  rule,  hut  io  not  applioablo 
to   tho  preaent  eaaot   in  whioh  the  respondents  eleoted  to  abide 
by  their  denurrer  and  ooug|it»  idiea  tho  oagto  wen  called  for 
trial  Boaie  nonthe  later*   to  ehango  their  position  and  thereby 
oauae  further   delay.     The  trial  oourt  wno  Toated  vlth  die* 
eretienary  povor  in  passing  upon  r«apondoat*a  aotion*     It 
dooo  not  appear  tmm  the  record  that  aiqr  drr.ft  of  tho  proponed 
anavor  vs  presented  with  tho  aotion*     So  shewing  as  to  any 
disputed  f aeta  wan  ■ode   end  no  urgunent  ia  addressed  to   this 
oourt  indicating  any  intention  on  tho  part  of  reopondenta   to 
raioo  imy  questions  of  fact  on  the   ioanoo  tendered  by  tho 
flionded  petition*     Therefore «  wo  are  of   the  opinion  th«t  thoro 
vao  no  abttoo  of  dioeretlon  in  denying  tho  notion  hy  tlie 
respondents  for  leave  to  answer.     Beriy  ▼•  lumer*   279  111* 
3Jtl     Hiolaer  y.  v>oofield.  26  111*  App.  32*     Tho  record  in  the 
preaent  opso  ahews  no  reason  why  the  Cirouit  Court  should  hawn 
allowed  the  rospondenta  to  anawer  after  ttey  had  elected  to 
atand  by  their  deaurrers. 

It  is  also  urged  by  appellants  that  the  proecodiag 
is  fatally  dofectiTo  by  reaaon  of   tho  f uet  th^it   the  City  of 
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,Xs;9I  ,i  T«#*#t9  A*  jmoHa^  i"'^  '•<'  *>«r  ^»  tt«i#l#*«  *»ftaM» 

Ami  a«l#l#(i«  fc«l»IM«i  ttii/  i«v«iia  W   •Ta»X  aol  slftalia^qAvt 
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^•)  ^XXko  W4ir  •««&  •rf#  CMftr  ,i4a»«/e«  hsm  *im^'smK^  iX^dt  xt 

X^aiMU  tmm  u^lt  Immtt  yAmU  •iiis4s   e#   «i««Ai  uCyvMi  •«»•  X«lvl 

•ali^  i(thr  Jbs#««tr  k/^v  ttjuoe  I«l<xi   Ajft     iTaX^I   %MlNi/t  ooiaio 

il     .A«lio«  B*i«a^ffft««rt  «6t»  sinlttiutv  «|  «wr«q  x^<v*^*v* 

mliti  «r  b«it«*<Kb&4i  «|  #«Mra||!tw  m  ham  •«•■  saw  •#••1  ba^nqftlA 

•#  •tfl»t>««qaM  lo  ttsq  ml9  n«  n«jjra«isi    ;im  aRl^«otJb«l  iiu99 

mU  y/i  M^nbasi  ««iMal    -nii  no  ^anl  lo  •■•ilaauy  ^A«t  •«£ i 

•vitfii  #jki(i  ••Inl4«  •Ki   le  o-ui  aw  ^wtaldnaifT     .aaHi.'K  buaaoMt 

ajCt  x'  «•!#•«  tds  talx't'*^  si  flaJt^snoait  la  aaMT^  oa  a«v 

•  XXX  tri;:   •SMEUtl  •▼  XZ3S&     .lawana  ai    jvivX  toI  «#aati«afa»f 

«l#  aX  AToarv  tf     .       .  ijt  .J^.<»itaat    .t  irta^n     :We 

arjMf  Mifoito  #iji('  'J  ilim^kii  ntU   x««a  «•«%;«  ait   a«  avaifa   a^'^a  im—•n^^, 

•i  *«#••!•  kml  tM(i   ta^ts  lawM  o#  'y*l»tuf^w%  aitt   ftavftXXa 

•  K^anTjaaaJb  tXadi  t<  Mala 
BlUbnaafTif  fti(#  Jtt4#  BtanXXa^qa  yjt  bft|r««  aala     ' 
la  ^13  a4»  *Btft  #aal  ad»  la  ii«a«iaft  ttf  «vlia«l»4  xXX«iAt  al 
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Ghi«aflt,   a  aunldipal  oerp0r;?tion«  wad  Julius  aabl«B»Ji  w«r«  umi» 
l»«rti««   ntapondent  thereto  {)«»iii«t  whMi  b«   relief  whs  granteA, 
•ad  that  by  reeeea  of  tiila  ■tiejeittder  of  pmrtioe  the  peregq^tory 
writ  of  aondatrue  eannot  issue.     Ilieit  both  of  these  respondents 
were  within  tlie  jurisdietioa  of  the  trisl   enurt  is  shown  by  the 
foot  that  they  were  both  persooAXly  serred  with  tmmtinm  in  this 
eottso.     Both  of  thea  had  an  interest  in  the   right  or  duty  eaught 
to  bo  eaforoed  by  the   writt   th«it  is  eoll»terally  detemiaed  by 
the  4ud/(pient  rendered  in  this  ease,     Cablemon  is  the  inoonbeat 
of  the  position  in  questioa-snd  the  City  of  Chieago  pays  hi* 
•aXary*     The  right  to  restoration  and  relastataaent  in  the 
position  to  which  relator  elaimo  ho  io  entitled  earrieo  with  it 
the  right  to   the  sal^sry  attad3;od  thereto*     The  onissien  of  a 
noooisory  pnrty  to  a  petition  for  a  writ  of  standcsnio  ap|;>earing 
on  the  faee  of   the  record  would  haTo  been  grounds  far  reversal* 
ypwoll  T,  The  ^eoplo.    314  111.   476;     foople  ▼•  0*tJopnelX.    2fta 
Xll«   a04s      *'eoPle  t.  Bloojcl>   20d  id.   363. 

The  principal  oont«!ntion  of  cppellttnts  thi-'.t  a 
reversal  should  bo  granted   in  this   caao  io  baaed  upon  the   theory 
that  tho  allegations  of  the  naend«d  petition  are   insuffieient  to 
warrant  the  relief  grantod.     Owing  to    the  l«nr»th  of   this  deoiunont« 
wo  shall  nndertalee   to   furnish  only  a  brief  sumnary  of  its 
allegations*  referring  only  to  tho  salient  features   thereof*     It 
alleged,   in  oubotanoo,   that  at  ^o  tteo  of  the   annexation  of  tho 
City  of  Lakowiow  to   tho  Cl^  of  Chioago   In  1869  the  relator  hold 
the  position  of  /sosistant  i^inoer  of  tho  Bureau  of  sitroets  in 
said  City  of  Lftkowlow  and  beeaaw*  by  reason  of  said  annexation* 
an  oaployoe  of  the  City  of  Chioago,    being  aaeifcnod  to    ciuty  aa 
Aasistsnt  ^i^nginoor  of  the  Bureau  of  i^tmoto  under  the  ^lUporintondent 
of  Stroets  of  said  City  of  Chioago   in  the  Departnent  of  Publio 
^rks   thereof  J    thfi>t  on  or  about  Jtmuary  1,   189  <i,   tho   Ciril 


•lit  xrf  inr«U  «i  lt«««   ttlt'  «itt  \»  mnlfihtktvl  •Hi  mUHim  ntm 

9kMt  tU  mmtmum  i(#lw  Dwrxva  vJJL*awi9t{  4#f»i    »^»w  tmU  iaiff  i%m\ 
iit§$M^^  X^iih  f  iilftli  tit  tit  la»t!<.tift   m  1»m(  ««wU  !•  iCrofi     .MttM 

#iOftil»^^l»l  JUNK^rHstt  «9*tf  nVSld  l».!rm^-    r-r&o9t   <M#    lo   »(|«1   Mil  «• 

.4ft6  ,1..  .^  .V  liasLi..  •    • 

•#1  !•  t'iuu»nt/«   tvlttf  •  i(</te  Aakmnia   «f   •jtoMvbfiir  ILul«  •« 
#1     mlmt»i0tti  mitrjtiM*^  ^fMlX»a  flk^djr  *i  yXit*  juBl^ttt^.x   ««a(  i 

»JUtfjA  te  #A««^'I*««C   9tiS  Ai    tsiAe^  *  !  .«  !•  mi—ig^   t* 


S«rTloe  CoBmlfl($lon  of  the   City  of  Chleag*   olasaifitd  that 
M«itioa  and  plttee  •/  OMplMjaittat  as  **A»BiataAt  itagiiMer  of   th« 
Bureau  oi"  otroettt;"  that  ob  May  9,   ]^90X,    ^«  poaltloa  wtta  plaoad 
ttnAar  iha  eoRtrol  of  the  Borxd  of  Loeal  ImproTieaeata  of  Ctiieaga, 
awl  on  Deoein'ber  1«   1901,    th«  title  of  the  poaition  «aa  ah««ge4 
to  th»t  of  "AaaiatfOit    -nginner  in  Charge  of  ixtroetaj*  aad  asain. 
•n  Seoenber  1,   1903.    to   that  of  ''Chief  ;;^tir«et    "-Bginoer*  and 
"Aaaiataat    la^Snoer  in  v^harga  of  -tx^oets,**  and  agKin  on  Jafiuary 
1,   190&«    to   that  of   "Ct-iief  iptre«t  t^inaer  of  the  Boerd  of 
Local  laproTOienta;"   that  of  tor  Hald  original  olaaeif  ieatioa  the 
aaid  CiTll  Jerri  CO  'Jmnniaaion  (aTo  aotioe  of  an  exuatinatioa  to 
bo  hold  for  the   aaid  poaition  and  plaee  of  employsient  knovn  as 
Aaaiataat  l^aeinoer  of  Bureau  of  utroeta*   and   tltoroaftor  poatoi 
an  eligible  liut  of  those  i«ho  had  a«ioeessf^&lly  paaaed  aaid 
ox«aiincitiona  upon  ithioh  the  relator  atoed  oeeoad;   that  the  person 
atanding  at  the  head  of  s&id  list  refused  to  aooept  eaid  position* 
and  thereafter*  on  Xaj  ^^»  189   «    the  rclntor  was  regularly  and 
properly  eertified  fron  aaid  liat  of   eligiblee  to  tho  poaition  of 
Aaaiataat  Baginoer  of  the  Bureaa  of  i>t roots,   and    liiereupoB 
aooepteci  anid  poaition  nnd  entered  upttn  the  perforaaaee  of  said 
datiss  and  continaed   thereia  until  IHieeaibor  31*   1915,  -ntiwn  ha  was 
prosoted  by  the   aaid  uivil  Serrio*  Goaaaiseion  as  hereinafter 
sUtod* 

The  amended  petition  fur^er  alleged  that  prior  ts 
IteoMiber  5,  191^,   the  aaid  CiTil  ^erriee  Coaimiaaion  gare  notios 
of  a  prtwotional  oxaain&tion  to  bo  held  of   applieants  for  tho 
position  known  as  Chief  ;w>treet  aingineer  of   tho  Board  of  Looal 
XaproTeBoats;   that  in  eonfonsity  vith  the  provisions  of  tho 
Ciwil  ^erwioo  Aot  and  tho  rules  and  regulations  of  the  Ciwil 
ftorviee  CoaaBisaion  adopted  in  pureuanee  thereof,    throe  members 
of  tho  asai  lower  raiktook  said  proas  tioaal  exeaination;    that 


•4* 


awr  «!  iMMhr  «BjraX  «1C  *«MtefW>ai  Xl#a«  n^trvMfr   bttamJEirflM  fiiCA  taititf) 

•*»#ata 

•r  lal'sqi  ^'««(t  ift«l«ii«  tMl»Y»t  «ftl#t#«f  *»Cr«ftfln  ntn 

adl   la  Mat»tT««i  t»4#  xtlla  i|t  i«i al»^u>i>  al  iMdi    ttlA»««v»i«aX 

XlTto  ail^  lo  Mali4l)%tt  luua  aaiav  lalt  Ma  #oa  mIt^kv^a  XItIO 

a««iBa«  aaviM  t^tviaiU  aaaaaaiav  «l  lk«#4ab«i  actitianv^  •ttr%»» 

iMU   :aal#avtMUia  l^^ai^Matt  Aiaa  4fa«t3lia«  -Kmid  inm  •^  la 


f«titl*««r  WAS  ftn*  •f  thai  and  th»t  th«r««ft«r  tlM  Clril  Herttm 
CeuMiasioa  posted  an  eligilila  list  ef  thoaa  i4u)  suoccsufully 
paaaad  said  axiialAatian  far  the  said  poeltloa  of  Chief  Btraet 
ls>agla««r  of  tha  Board  ef  X<oeitl  ImproToacnts,   and  that  relator 
paseed  Odld  ex««iliieitloB  and  stood  first  apon  oald  ellgllile  list* 
•ad  thereafter*   en  Deecaiber  ai«   I9X3»  was  eertlfled  to  the 
position  of  Chief  titreot  iri^aglaeer  of  the  Board  of  Leeal  ImproTO* 
meats  and  was  liaBedlatoljr  appointed  to  eueh  position  hy  snld 
Beard;    that  relator  accepted  onld  iMsltion,   entered  apon  ead 
reaialBOd  In  tht   pcrfenuuieo  of   the  duties   thereof  aatll  Deoeathor 
10,   1916;    th^^t  the  relator  faithfully,  efflelentlj  and  heaestljr 
discharged  and  perfonoed  all   the  diaties  of   8»ld  position  In  Ita 
▼arlous  foms   ks  ahoTo  stated  ap  to  and  lae&udlng  DeeoBilwr  10» 
1915,  ahoa  ha  was  ottspeadod  froei  said  offloe  by  the  said  Board 
of  Looal  laproTeaeata  as  tho  rosalt  of   a  letter  froa   the  Clrll 
tiervlee  UnmRlssloa  to   the   said  Board,  dlreetlag   that  the  relator, 
the  respondent  Oahloaaa  and  one  Norton  ho  suspended  pending  aa 
iavestlgfttloa  to  he  held  aa   to  nehtode  employed  In  awarding 
poTlAg  ooat»iOta;   th&t  no  Investigation  vhb  erer  eontlucted  ro* 
latlng  to   the    oon(^et  of   the  relator  la  his  said  position  hy 
■aid  Civil  i^enrlco  ConBlsslon  or  oald  Board  of  liooal  laprero* 
aioata.     It  Is  aot  shown  whether  or  aot  the  reopoadoat  Oahleaaa* 
who   Is  the  present  Inouabent  of   the  position,  vss  aotaally  aua* 
ponded  at  that  tiao. 

The  aaended  petition  farther  alleged  that  Ihe  relator 
perfoxsod  the  dutlee  of  the  various  positloas  aentloa^d  from 
AuM  90 •  1899,  until  Peeeaber  10,  1916,  irtien  he  was  suepoaded 
by  oald  Board  of  Looal  lapreveaents,    and  rendered  go  d  and 
eCricient  sorvloe   to   the   said  City  of  Chioago  and  that  <^rlag 
•aid  period  he  had  never  violated  any  previa  ions  of  the  civU 
ttervloe  A,oi  or  any  ralos  or  regale  tlons  of  the  cirll  '^ervlee 


•eln^s  UriO  wiO  %;^%umMi  t^m  Mk  Mit  %•  mm  mm  %tmtt$U9^ 

nii^««9t(i  XX#tf«  lAiriMU  t^L^MA  <Mir  1*  •MUHnr«i1hr«|  titft  al  A«aiJin«Y 

.     .^«aAd  Aflft  i[Xliial*m»   «i{XX«^it#r;»l  tatAX*!  «lCJ  t■%■f:^    :aX9X    «0X 

•il  «|  fwi^XuMI  Al»«   1»  mUhA  in  aflfX*!^*-  ^t«4»«iA 

«dX  t«ifA»»»<:s  amA0Ai«i  Am  A^  fif  >»t»l'ti  oTOifa  «v»  «in#t  •#•!•»▼ 

Itti'^  aitt   MTCl  nmifi  m  to  #!«>««  mU   oa  nMumgvfx^KtL  t—%1  lA 

«t*f«X9t  fMlJ  «iuii   aaJtMnnlA  ,Ami«i  AJUt*  ftiir  •#  aolMtMNO  Mfrs«4 

M  »iKUiA*a  AtA— »<i  ^4  ••tYtM  «ui  Ami  flwnXtfcO  !««*«•«••«  n^ 

.9iaAii««tt  ni  Ayt«X4|Ma  nbmtdmk  •i  «u  AX<Mf  •«#  q#  aoft^.nsilvvnit 

-•Tm<(BX  X*o«X  1»  AuAAft  Al«a  ya  saifi«iMM»:i  •olrv»«(  XlvtD  ^>k*A 
«auiAi^«<^  i«*A«««»»«  MKI  t«i  ICO  «Ml#«ilv  mreilB  #on  «t  $t  .A#a#« 
••■i  tXX«ii^*4i  •««   ,n«l^ia*f  m(#   !»  tttMfaMMtl  #«•«•«!  9tfi  el   aAr 

TQihl^t  »cv  JAdi  itj^iftxia  i»4Vifrt  K»tsii»q  rt^tt*0m  MfT 

M«T'X  A«a«l;raMK  c«Alliaot  •iwtviv  Mli^  t«  ••Jtl«A  Mfir  AwnaiMq 

AaAmifam  imw  m^  nnHn  .tXtX  .OX  «MfaM»<2  Xiiii«<  .rtM  •«:  Mti^ 

Ak«  A»««  Arx«Ac««  Ac*   •«i<f««iv«s«atf  XmaJ  1*  £>-»«•  bl««  t' 

XlTlO  mU   19  MiAi«Xv««<l  VM  J^<4«Xatv  iavwa  AaH  til  AAl«af  AUa 


C«aMiaiileB  or  ot  the  Board  af  Local  iBproTenants  of  tha  Cltj 
of  Chien(;oi    that  on  JDaeaMber  Sd*   i91&«  b*    aant  hia  raalcnatieii 
to  tlia  I'ra ^Ident  of  tha  Board  of  LoaaX  InproTOMaBta ,  vfalch  v^a 
aiiibao<meBtly  withdratn  and   eaaoollod  pviraaaat  to   tha  ruXoa  of 
aald  Caanlaaion;   and  that  in  eonfomity  vHSbl  hia  raquaat  con* 
ialaad   in  aald  withdrawal  of  oald  reaienntiOB*   a  leoTo  of 
ahaanoa  was  giTan  onid  petitioner  by  the   aald  CItII  borrieo 
CoaoBiaaioB  for  a  period  of  ona  yaor  fron  Jaiuary  19,   1916, 

The  anended  petition  further  etataa  that  on  January 
19»  1916s  iMforo  aald  loaTo  of  abaonoe  waa  given  relator  "bj 
Mii4  Civil  ^errlea  CoaaiioeloB,  he  wna  infemed  by  thea  that 
boforo  they  eould  grant  aaeh  leave  of  abaenoe  for  a  ye^r,    it 
would  b«  naoeoBK  y  for  relator  to  file  with  the  Conniaaion  a 
written  reeignatlon  freai  the  position  and  plaee  of  enployvent 
of  Chief  ;>troot  ii^nginoer  of  the  Board  of  Looal  XsproYOBenta  of 
tha   City  of  Chieago,    tha    aoBa  to  be  held  by  8ti.id  CoaalaalOB  In 
•onfomity,  hb  they  otated  to  hia,  with  Rale  VIII  of  aald 
Coaonlaaiont  but  that  aa  a  ;nattor  of  fact,   aald  Hula  VIII  did 
not  ao  require  and  that  aald  Ceauftlasionera  concealed  and  wlth^ 
held  the  Icaowledge  thereof  fron  relator;    that  aald  '>>lwll  Serriee 
CMB&iaaloB  then  and.   there   infoxwod  him   that  thoy  could  not  law* 
fully  and  woiild  not  under  any  eir«unst«neaa  grant  relator  aald 
learo  of  abaenea  unleaa  he  tendered  hia  roaignatlon  iKnediatelys 
that  relator  protested  and  objected  to  tendering  au^  resignation 
•Bd  atated   that  he  nerely  deaired  a  loavo  of  abaenoe   for  one 

o 

year  and  that  ho   intended   to  return  to  work  in  hia  said  position 
and  place  of  enployment  before  tha  expiration  of  aeid  period 
of  one  year«  but  thnt  aald  eanmisaion  again  refuoed  to   grant 
aald  laaTO  of  abaenoe  for  one  year  unleaa  aald  tender  of 
roaignatlon  waa  forthcfBilng  froat  relator  imnediately*   and  atated 
to  relator  that  the  tender  of  auoh  rcalgnatlOB  «»8  merely  In 


•av  M«tAv  ,«#aMHKr*«CWt  i^^^cM.  lu  ^ji«l!  «rt#  lo  Isoblerrf  silt  •# 
!•  ••iirt  M(l  •#  iBAimijjiQ  kaXXvoiM*  taw  mrmtMUtm  xi^***!^**''* 
-ceo  #»tijf»T  alii  Hfkv  ^ftmtlftfi  Ml  t^iU  tmm   ;a»l<«|MK*9  ikiiia 

odJr-f^i     XlTl-    J»taa   aiir  x^  iMi«ltilac  M«a  jmvI)  smr  aoaaatfn 

,*X  TS^u*^'^"  '^^^'^  '^''^v't  «i'^  "^o  .^altaf  a  ^al  a«2aai«M0 
Xi.si«uiL  no  }<^  i  %mtia»am  aifC 

44Mit  a(->  ,    ■         >  ^z*9^  as  i  -  hkmm 

it   t^Mtf  A  ^«\  #ena»4n  1<«  fr^TMal  /(»ini  Ifuit  ftXcioa  raift  a-vata^T 

A  Aaiaai«na  >#  kXnwr 

iai«9RXoXq«a  la  aaMX<)  bui*  aoUisvq  axt:   «^*it  *iai/««ai«a^  noitlnw 

)•  Wot«»Trt«flU  X^atti^  £j>  'snaaXjifr^  ^a»itfa  ^alifu  la 

Hi  «ois«lcB«a^  Ma  x^f  '^•(•ci  ^  «^   m*m    «^  ta  r^iO   aii# 

aXjift  Arl«   ,mitf  9S  b^iHf9  x^Oi  mm  «f?2aKtft««a 

»4ii  iU^  «4«*»  ^4*a    «t94l  1«  •Ui#j^ji>  )ill  5Mtf  ««al«aXrMn9 

••^tly  Jaui  >aXaff«Aaa  ait»itai'ifil>»«r  -.t^y  b«a  artopav  oa  ios 

•olrxatt  XtriO  t|4«  ^aiX*    ntkTAXai  ««-i't    U«>::a4»  9B*«X»o«ai  ad#  bOCaiC 

Maa  ta#aXat  Jaax:^  .ivoo'.^orjjsvlo  \tui  t  iDCi.  joa   "mx  <w  £>aa  xJ^^*^ 

iXlmimlkmml  tta^faA^Un  aXil  iMrfaha?^  atf  aaaXour  aawiM^A  la  araaX 

«all««Bla*c  liftM  ]Mk1^«*«*^  •'  l?«^»at«r«k  tea  *»#Ba»4r!q  ia#«Xat  taHI 

•«•  wl  miMa^A  la  «^ai  a  kniaab  t^rxMi  ^  #.>i&  J^#s#a  tmm 

na^^Xitaf  i>lui.   aM  ai  Ktav  a#  inar*i   vU    Halxtalal   an  tadt   hum  «aax 

£>^ii  :o  aoiimlqxf)  ail^   a«^l*   >  #i'-^]nn»i<ani  la  ae^X^  ftiia 

^ojsai   »r  b0nvVtt  at*w  ai«l*i«l«M»c  A.t  ^miT  a^A*T  •oo  la 

lo  ^*Miv.  «naXAtf  -<  aoaactU  la  traml  kt»9 

b^tMi^  ,  cXal«X*ttanl  va#«X»i  arxT  ^QtJttmtnUrot  aaw  oAl^anflaat 

i^  X<»iiam  •««  aat^am^larz  <fou«   la  tTr»iei  Ml*  #)MU  Tt#«Xa«  ad 


toaforaitgr  with  th>  euHtoa  of  the  Clril  Ucrrlec  CMulstitn  Mii 
that  it  vottld  not  «ff«ot  r«Ut«r*«  rijjlit  i«  b«  ImmAimUXj 
r«stftred  to  his  said  pooitlen  and  pXeo*  of  mpleymint'  if  ha  aad* 
applie»tion  f»r  r«la«tat«BeBt  t«  said  coBURiaaisn  at  any  tSa« 
^f«r«  the  expiratioB  of  o&id  Ismt*  sf  abatnoe. 

Thie  {oiandad  petition  further  atatca  that  at  said  time 
rel&ter  wna  totally  ignorant  of   the  prorisiono  of  snid  ftelo  VXXZ 
of  said  Coamissiott  and  saict  Ciril  ii«rric«  Coounisaion  being  hio 
superior  and  hoTing  oonvleto  Jurisdiction  over  the  granting  of 
leave  of  absenee   and  reinstotesieat  of  hte  in  said  poaition,  ond 
aeting   in  a  position  of  publie  trusta  relator  plaoed  full 
oonf  ideneo  in  and  believed  to   be  true  the  stdtoaento  Bade  bjr 
the  said  eosnission  as  to  the  neeetsfiity  of  tendering  his  resig* 
notion  as  a  eonditioa  precedent  to  obtaining  his  leavo  of  aboenoe» 
•nd  that  relying  upon  the   statements  of  said  Civil  Jerrieo 
CowBisjion,  he  tendered  hio  resignation  January  19,  1916,   and  was 
thereupon  granted  a  leeve  of  aboonoe  for  one  year  froB  January 
19,  1916{    thAt  relator  never  intended  or  desired  at  any  tiao   to 
leave  his  position  as  Chief  Street  :^ngineer  for  the  Board  of 
Local  XiRprovesiento  of  the  Ci^  of  Chicago,  but  on  the   oontrary 
dooired  to  eontlnue  in  hio  aork;    that  at  the  tise  ho  made  said 
application  for  snid   l'>avo  of  absence  it  «»a  veil  knoea  by  said 
Civil  )»orviee  Cownioaion  that  said  iialo  T2XX  did  not  recruire   the 
rosigaatioa  of  said  relator  before  estid  leave  of  aboonoe   could 
bo  granted;    that  oaid  reslgnution  has  boea  in  the  poseossion  of 
ooid  Civil  .:>erviee  Contriisaion  sinee  January  16.  191d,  bat  has 
never  boea  filed* 

The  amended  petition  further  alleged  that  relator's 
•uopenaion  on  iiecesiber  1Q»   1915,  by  s^vid  Civil  6erviee 
Cwaiiseion  ondl  tkte  doaond  and  coercion  by  said  Conaiiosion  la 
•btaiaing  relator's  reslgnRtloa  eon  tempo  raaoea  sly  with  tho 


•T- 


tarn  Ml  tl  <««Mii(«Xfa*  lo  •»«««  koji  s«tit«o«  AJLjmi  •!«(  •#  fr«:i«#«M 

•«i#  ktjut  #A  »«i(»  «<i#A*tt  •xwfl^'XAt  nml9if^  bmlmmm  idf 
ZIZY  aXitfl  ht*m  t*  •j|«tit2T«««  «fr   !•  #«i«MMU  ^i«#«^  «x»v  \«^«iM 

litft  ft*»«X«  i«f4Xn  .iBffvr  oiXif«q[  1*  c»>#t«««  «  «i  BUI/** 

<fl  •*«■  •«••«»« ^«  Mil  MTvJ  ttf  »s  b0wnlX9d  Aim  «i  MfloftlKMO 

^IM^  mhi  vittiAmni  t»  i^  !•«••»«(  vfi  «#  m  a«l««i«wDft  fel*t  Mil 

,Mff«atf«  )•  •vmX  Aiit  9gUtmt»i4t  03   f  jn»M»Mi  Afti«i/ba*»  «  mm  ifkfaM 

•#  «Bli  fitA  J^)»  k«Tt«t»l>  10  Mfi«9^iil  trrta  vi#«X*i  ^iuti    t&XtX  ,€X 

)•  ^ic»aC  mU  W)  i*«iUil«I  #»v«<«  1*X49  m  •ol^l«e5l  BifC  iTMX 

TU>*c^«M   tdi  ao  /ixr   «»»M}|jf9   t«  nolt^  aid  to  •*«m»t«ii««X  Xn««J[ 

bU«  •*■«  Ml  oofi  uii  im  $mii   \it%m  »i«i  Hi  •imltmm  •*  bstin*!} 

bl4i«  xd  mtmi  XX *v  ii<itr  #1  MMMtTji  %•  •▼n'  flr»X#«oU«tia 

MCr  •il»pn  ion  *l^  ZXST  «iii^'«  btim  *j.tO  noffsi :>«%>.    Mirxthi  XivXO 

AX0«e   MOMtfM   !•  •▼JittX   Maa   tfVot^tf  y«#«Xm   bX««  t«  «M^s«»l«»t 

.  .ifXil   fl»«tf   Y«TMI 

•  *i9$ml9t  tutu  b9%%llM  x%4$xtn  ttaiiit^q  k^^mimt  •Ai 

••|TX»«  XlviO  kimm  xt  t«l9l  «0X  wMTsMotf  «•  malmm^^mm 

«irf}  ittlw  YXaMMMMMltMM  ••liMttsiuM  ••t«t«X»t  t<U«Xa#tf0 


grutiac  mf  bbU  lear*  Bt  abMao«  an  J^mnrj  19,   19X6.  wr% 
not  la  good  faith.  Vat  tmrm  frnndMlaatXy  ai»d«  to  tho  prejuOioo 
•f  rtl«tor*o  righto  la  tht  promlooo  aa4  not  for  tho  parposo  of 
InTootlgatlng  tho   conduet  imd  aotloa  of  rolator  la  hlo  OAid 
pooltlon,   tat  iforo  moroly  pretoxto  and   tho  teglBning  of  otter 
f  rottdttloat  sad  ualovfuX  no  to  and  dolngo  la  attei^tlng  to  doprlTO 
roXi»tor  of  hio  said  position  la  order  that   thoj  Blftht  filX  tht 
■«■•  ooatrory  to   tho  prorlolono  of  tho  CiriX  Berrloo  ^'^t  and   tho 
ntXoa  of  onid  CoMmiaoiaat   tbot  oa  aad  oiaoo  Oeooater  XO,  X9Xfi« 
ttero  hao  aoTor  boon  any  Xnok  of  fiiado  with  whidb  to  pay  tte 
aaXfiry  of  reXntor  la  o«ild  posltloa;   that  oaiAi  yoar  aiaeo  January 
X,  X905*  IneXttolTO.  i^on  the  titXo  to  roXator*a  o&ld  pooltlon 
vao  ohaagod  to   thr^t  of  *Chlof  2;itFoot  Jteglnoor  f9r  tho  Board  af 
XiOoaX  InproT<nn«ato  of   tho  Oitgr  af  Chleaeo,"   tho  City  CounclX  of 
oaid  olty  has  In  ito  anm«X  appro prlfttion  biXX  appropriated 
■oaoy  for  the  paynont  of  the  sraiiry  inoldoataX  to   anld  position. 
oxeopt  la   tho  yonr  XfX6.  «hoa  no  approprleitlon  was  nade.   for 
tho  roaottA  thnt  roXator  vaa  on  auld  Xoaro  of  abooneo,    tho  Xaet 
of  thoflo  approprlftloaa  bolng  on  Kareh  3X.   X9!2l;,   whereby  tho 
City  MtunclX  appropriated   tho   mtm  of  $4SO0  ao   aaXary  for  acid 
position;   that  oa  iiepteaibor  X9«  X9X6.   the  rcXatar  sado  writ  ton 
appXioation  to  eHid  CItIX  uerrioo  CeoDtnlselon  and  aaid  Bonrd  of 
LooaX  laproToaeato  for  roinstatoment  and  ro(|ttOflted   thoa  and  ea^ 
of  thoa  to  rcotoro  hio  nono  to  tho  eXlgiblo  Xiet  ae  provided 
by  ^o  niXos  of  onid  civiX  uervinc  Connioaioa.  which  gave  to 
roXator  preoedenee   for  roineta tenon t;    that  in  response   to  his 
•cnMttnieation  tho  i>reoldent  of   the  Board  of  Local  laproTesents  oa 
i^ptOHbor  33.   X9X6.    infome<i  hlia  by  written  connttni cation  that 
his  appXlentlon  for  roiaatatOBent  had  been  referred  to    tho 
CiTiX  i^onrieo  Cowaioaioa;   that  la  addition  to  hio  written  ro<» 
reboot  for  reinotdtenent  ho  made  nujaerous  recpiests  of  tho 
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J.  i«  i  1  toi  iaai^ai 


ClTil  iimrtitm  Cmmi9»i9n  and  th«  Ho«r4  of  l<ooal  XaproTcatnts 
personally  fron  that  tSao  until  filing  tho  p«tition  taoroln  for 
roinotKtoaiont  in  hie   etvid  position*  approxiaotoly  ton  tints  snA 
mpon  an  avorago  of  at  louat  t«o  tlnos  every  yoor»  Imt  thr>t  tho 
CiriX  Berrioo  Coouaiosion  refused  to  reinstate  hia,  with  tho 
frsttdulont  intent  of  proTenting  relator  from  performing  tho 
dtttios  of  sftid  position  and  pl»ee  of  employaont  And  froa  eKrning 
tho  oolsry  ho  would  therohgr  roociTo  for  «liieh  tho  appropriatioa 
had  hoea  nado* 

Tho  relator  further  alleged  that  orer  since  Septoobor 
19,  1916,   eontinuottsly,  up  to  the  tiaic  of  filing  hio  petition, 
personally  and   through  his  ettomoy  ho  has  had  numerous  eon* 
ferenoes  relativo   to  hio  reinstateaent  in  said  position  vith 
oaid  Bo«rd  of  Local  XaproToaents  and  with  said  Ciyil  ^prrieo 
Coiuaission,  vhorein  tho  right  of  the  relator  to  st^id  position 
was  disoHosed,  hut  that  ho  eould  noTor  obtain  froa  said  Coaaiooion 
tho  statoaont  of  Mxy  definite  reason  for  the  refusal   to  so  ro* 
instate  hla,   end  ho  ««o  led  therehy  to  helioTO  during  all  of   said 
period  that  ho  would  ho  reinstated  to  his  said  position,  by 
roaooB  whereof  the  relator  refrained  froa  filing  his  petition 
for  a  writ  of  aand«aus  prior  to  this  tlae;   that  it  was  aaderotoo4 
and  agreed  by  and  hetween  hia  and  said  Ciril  berries  CeouBissionero 
that  said  Meetings  and  eonforonoos  wore  held  for  tho  purpose  of 
ehtainiag  a  settleaent  and  satisfaction  of   the  matters  before 
aentioned  without  resorting  to  litigation  and  that  during  tho 
pendency  of  snid  negotiittions  tht  said  Civil  ;.errioe  Ooamiasion 
did  aot  «;t  any  tiae   deny  the  right  of  relator   to  be  reinstated 
ia  oaid  position,  but  on  the    contrary,   at  all  tiaes  recognised 
relator's  right  to  reinsteteaent  and  info  need  hia  th&t  they  would 
repair  the  wrong  and  injury  suffered  by  hia  and  oause  hia  to  bo 
roiastated  and  oeapenaated   therefor,  but  that  finally  boeoaiag 


«it  aimxatl  oplflf*f'i  orfl  itrttil"^.  Xlfiui  Msti  i^dt  amX  xIImcloui^^ 
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mgri  ae   •*   X.M«itfln   9di  ttil  Aes«av  alijltl*^  X*ui  \o  Utmm»t»ta   t^cj 
htmm  1*  IX*  80lttri»  aralX  *a  •#  x^»t»<(^   i^X  »««  «C  ami   ,«l7l  t 

ft»«lai«Jk««  saw  #^  Mill    s»all  •kfbr  «»  •c*l'M|  auaihwaa  t»  iXtw  > 
•<i«Ml«al4M»U  MiTta*  ikrio  Mae  JbM  citK  fi*»«#«tf  tea  t^  *<> 
la  aaarttff  aiCt  ital  ^Xad  9tmi  aMMimaVtas  »««  a»Ni#aaa  : 

•xBt*^  n^iimm  atO   la  «ol^<*lai#aa  tan  iaataaXifaa  a  ^iuxa^/vj  j^ 

ajtf  9iiUtub  iiidi  aoa  aallanllli  ai  yjilStomttr  tutjUt kw  tmnci- 

caiaalxaaO  aalria<'  ItrlO  ilaa  ««<#  a«ali*lla«4Ni  blaa  Ha  t**  '••^• 

lN#a#«aXev  atf  f   ftmtmx  la  fdbuXrt  aiU  ^o^t  •Mdt  rpa  la  iaa  iblft 
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uatasy  and  f«iiriiig  thnt  his  riiihts  aii^ht  b«  J«opAr<ilM4  by  tlw 
d«X«j(   the  r«lator  hceiNB*   sonvia««cl  that  h«  oould  obtain  r«iii- 
•  t«t«in«iit  in  hi*  said  position  only  by  proeoso  of  law  and 
ooMTonocd  this  action* 

Zt  further  appours  fro*  tho  coMindcd  petition  that 
ianodiatoly  aftor  a  loaro  of  absonoe  vos  gi^ntod   to  the  releter 
no  abofo  stated,   the  CiTil  <^ervioe  CMnsioeieners  dosignatod  tho 
respondent  Julius  Oablcaiaa,   tihoso  on  sponsion  was  direotod  by 
tho  letter  of  the  Civil  uerriee  C^a^iission  of    ^eeember  10* 
191&,   to  porfont  the  duties  pertaining  to  the  position  of  Chief 
Street  iincinoer  for  the  Board  of  Looal  Impreveaents;   that  tho 
appointment  of  Cablegnaa  vas  tenperary,  but  that  ever  sinoo  aalA 
tiao  ho  has  been  pexfomini;  tho  duties  of  said  position  to  tho 
prejudioo  of  relator's  righto  vith  the  knowledge  und  ooooent 
of  both  the  CiTil  ^errloo  Coanission  and  the  Bo>^rd  of  Looal 
ImproTmonts  and  in  fraud  of  relator* s  rights  and  interest  in 
and  to  OHid  plMOo  of  eBploy»ent  and  the   e<MBpens&tion  therefor 
and  in  violation  of  the  rules  of  said  uivil  iierriee  CoiBsiio&ion« 
and  thnt  the    said  CMusiasion  and   said  Board  are  paying  t^aid 
GabloMui  for  perfoming  tho  duties  of  said  position  out  of  tho 
fund  appropridtod  by  tho  Cit^  Couneil  for  the   salary  pertaining 
thereto;    that  said  Qableioan  is  not  entitled  to  ouid  position 
and  io  perfozaing  tho  duties  thereof  in  violation  of  tho 
proTlsiono  of  the  Civil  ^i»rfiC9  law  ai^  the  rules  of   tho 
Goaniosion;    that  on  JeptOBbor  19.  191«>«  being  the  date  on  whieh 
relator  aado  application  for  reinstatement  and  prior  thereto, 
no  ro<itti8ition  had  boon  aado  for  certifioution  to  fill  the 
alleged  vaoanoy  in  the   oaid  position  or  plAoo  of   eaployaent; 
that  said  Gablcnan  was  merely  a  teaporory  appointee  under  tho 
rules  of  said  Coaasissioat  and   that  the  present  civil  ^errioo 
CoMsission  and  tho  prooont  Ikiard  of  Looal  laprovcmenta  have 
refttoed  to  pemit  relator  to  porfoxa  tho   duties  of  oaid 
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.oirtftjt^  tolto  ttiM  /iio«M  «roAi  «i  7«t  ■•liJM»lX(jf44  •»««  «o#«X*v 

«((;t  iXlt  •!  fi*l9M»ltll<x90  nmX  •»««  «••#  feMf  a«i^l»l«p««  m 
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•11* 

yoiitloB  and  harm  continued  in  nuoh  refusal  tv^r  tlnM  ^•ptemlMr 
19,   1916.   although  r«l«t«r  hM  b««ii  at  all   tla«s  willing,   &bl» 
and  snxicus  to  parfam  th«  dutioa  tharaof  la  oonfamd^  «ith  th« 
Ciril  •^erriea  i.et  and    the  rules  •f  snid  CiTil  cienrloe   CMuaiaaien 
and  said  Board  of  Local  XiiproTeminta. 

The  pragrar  of  tho  petition  ie  that  the  preaent  CiTil 
Coamiaaion  and  the  Boiard  of  Looal  InproTementB  of  the  '^'ity  of 
ChiOHffO  be  directed  to  fortiAvith  restore   relator  to  the  said 
iposition  of  Chief  street  ^n|;ine«r  for  the  Boitrd  of  Local 
Inproreaenta  of  the  City  of  Chicti|;o»   to  the   end  th&t  relator  aajr 
at  onoe  enter  upon  and   dittcharge   tho  duties  thereof  and  that  hit 
name  bo  entered  and  plaeed  immediately  upon  the  proper  rooter 
and  pajrroll  of  aaid  City  of  Chiea^,  with  the  naae  right  to 
oontinue  in  the  perfozmanco  of  the  dutiea  of  aaid  poBition  and 
reeeire  the  aitlf^jry  therefor  aa  ho  vould  bo  entitled  to  reoeiro 
had  ho  not  been  denied  relnatatomont  in  the  aaid  position  on 
and  since  aeptoahor  19,  1916,   and  subject  to   the  lava,   ruloo 
and  ordinaneoa  pertaining  to  8»id  position  and  without  prejudice 
to  tho  rel&tor*!J  right  to  seek  in  other  appropriete  legal  action* 
proper  remedy  for  the  recovery  of  all  ealtury  due  hin  froo  said 
city  for  f&ilurc  to  reinst&te  and  pexmit  hiar  to  enter  upon  and 
diB<diaree   tho  duties  of  said  position  since  »oyt««iber  19,   191d . 

Xa  flupport  of  ito  contention  that  the  allcgi^tiona 
of  the  aaiend<»A  petition  are  not  ouffieient  to  justify  the  relief 
granted,  appollaato  rely  upon  certain  fniidaMental  propositions, 
contending  that  the  writ  of  ■andaaua  will  be  awarded  only  in 
eaao   ^o  petitioner  shawa  m  clear  rigbt  to  the  writ  and  a  clear 
neglect  of   duty  on  the   part  of  defendant  to  perform  tho  act 
aought  to  be  enforood,   citing  Poop^e  ▼.  City  of  Chie&no,   280 
111.  fi76,  i'eople  T.  Hro-ntano.   Hf)9  id.   5&9»   and  other  eaoos  of 
aiaiilar  iaiport;    that  a  person  seeking  reiaatatnaoat  to  a 
position  in  the  cl«saifiod  aorrioe  hy  «  «rit  of  mandaauo  mot 


•Ka   •iiiAXXAw  ««Ml#  liiii  #«  «M»<f  <•><(  no#Aleit  iliitir4>X«   atitX  «#i 
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XJtriC  ^naaviK  ail#  l«dt  ei  a^ktif9^  wMi  la  <xat««<  MflT 

lo  ^^-   <«tf  ta  a#«a«avaT«t«tf  X«*aaJ  1«  MnaK  luU  ft«s  oAtaaianab 

J^Ua  atfi  a#  naiaiav  asa#aa«  iVtvfdital  oi  *»t«atlA  atf  a^at^^ 

Xaaaa  lo  frs«««  ftM#  icat  Y«a«fi»a«  ta«i>e  niifd  ^a  «am«o<[ 

Xaa  laitiAXoi  i«i(*  l>q»  »jI^  0^  ««»>aliO  1*  t^ld  ««^  ta  ai#aiaawTo^qsT 

al4  #«Ii  btuk  toitftinit  •^Uuti  agCt  a^iaaifeaU  tea  «•««  «•««•  aaoa  i« 

■saiaat  ^«<t«n(i  adf  noqrv  x-^*^^^^*^"*^  !>aaaX^  kiu>  tat*)f:a  atf  •^^^av 

•#  iif^ti:  asM  aii#  dLflir   «fl|»irt>t(f)  *%•  t*  Xaixaq  bni» 

*■•  A^liiaait  ftXaa  ta  a«>ittffe  ai<^  la  a^aMBalfliWt  *iiJ   ai   auallaao 

•TlaotY  at  toX^Jt^aa  atf  &£•«>«  ^  sa  ^«lat«di»  x^.iXaa  •r(J   aYlaQ^i 

•a  aal#laaif  f>taa  aUT  «l  tcr««»#a#a«lai  ixaiii»»  aaad  ioa  ad  ft«i( 

aalin   ,«vaX  a^U   af  Ma^tfaa  taa   ,»X9X  «^X  Yaitaia#<a&  ooa!a  boa 

aoi;bff(»Tq  ^aaHlla   ana  a^iilmf^  histm  of  iM<lAl«itaa<)  aaanaaiJtova  bum 

,«et#9M  XiisaX  alaltqo'nt^a  iiarffa  nk  iaaa  oi  jf.--  '-*     *Y4#)>XaT  aiO  oi 

t>Ua  jvil  aUil  aif>  x^X44  XXa  la  tt«c^<^*9'*'v  ^-^    •       X'^  mvx  va^.'sa 

ftsa  noum  t^tnm  at  mkd  tkmt^  htvn  *iA$9al»^  al   vitttka'i  to\  x^'-' 

.«X9X  «tX  laARftvaa  aa«la  a^ttfaq  (»l<»a  la  a»X»u6  aif.«   nmutioith 

anolia|^XX4a  a^T  #«if#  aelloatnoa  •it  la  tiattfli  «I 

laiXat  »tls  j^i4*Ml  9i  ta^lttninM  tan  i^ia  tfatitlaq  t^aaaiM  aifl  "9 

•analilaa^a^q  Xa^aaaaMuA  al«JMiat  a««»  x<<**  «#<iaXX«sta   ,tfiatxij^ 

tti  x^o  katiiMva  a<r  XXIir  aWMJiiiwii  1»  t^snr  «Ct   failT  iMilAfi*#fl»a 

laaXa  a  boa  ll^w  aili  •!  #il»tt  vaaXa  jt  airaria  laaatilia^i  ai4#   0««o 

#a*(  o4l  «iaW4»«  ai  ia«^na1t•h  !•  #taf  adf  9a  x^ab  lo  #«aXaaa 

^*^   iHtijfcgp  U  <lt  •▼  MMlM  «>t#io  ,*a»tol««  otf  a#  id^oa 

la  aaiuui  ««i(ta  taw  ,tt44  .al  909   iiffafftyifj  •▼  tJEftii  tBtli  .xXt 

a  a#  i»aa»^a#aai«i  ^tfUjCaaa  d»a<aaq  *  f«tf>   ;#Ya«al  TaXtala 

taaa  ewaatfw  la  #l<w  a  x^  aairraa  *«*^aa»£o  aitt  «t  noil taaq 


•19» 


•httw  tht  l«c«l  exifltcno*  of  tlw  po«lti«&  and  hl«   right  th«r«t« 
A«  Jqrt  u»  diBtinguished  frwi  4£  faet».   oiling  V» o»X«  ▼,  C«ffia# 
882  111.   699,  i'ftOPlg   ▼.   Coffin,   279   id.   401,    »ndC^rtch  T.    Cj^. 
200   id*   551,   «iiioh  dieofass   thm  distiaetion  to  b*  olascrved  liotvooa 
on  oft'ieo  and  &  plAce  of  flgnployaont  &n(S   the   rcliitiTO  rights  of 
i&  4***!^  "^^  ^  f i/^et,f>  off  ieoroo     there  io  ao  diaputo  tibout  thooo 
gonerftl  principles,  bat  «•  &ro  of  the  opinion  that  the   eas*  aado 
by  th«  osended  petition  herein  ft^lly  compliec  with  the    sonditioa* 
otstod  in  the  for«goiag  etuttaoritiee,  sofrtr  as  they  are  applieablo 
to   the  present  ease*     The  enended  petition  shews  th&t   the  relstor 
refero  oentinually  to  his  employment  &a  s  position  or  plaoe  of 
eaployaent  and  not  an  an  effiee.     The  legal  exi&tenee  of   the 
position  of  CMef  l^treet  rngineer  was  Ailly  shosn  by  the  snendoi 
petition,  vhicta  prayed  for  roiaetatvaient  to  a  position  and  not 
oa  effioe.     People  v.   Coffin-   288  111,  699, 

The  pleading  of  ultin^te  facts  ia  the  petition  w- s 
sufficient  sad  it  «hs  aot  aecesenry  to  plead  prob«itivo  or 
ovidentiary  facts.     The  elaim  that  the  relator  «c.£   guilty  of 
l^cbos  in  asEterting  hi«  rights  erotnot  be  uttstninea^  in  Tiew  of 
the  fact  that  ho  was  prerented  from  diseoYering  the  frjoad  per* 
petrated  upon  bin  through  his  conf  idenoe  in  the  Civil  •^enrioe 
Coaaissiea.     In  suoh  eatse  Ig^ches  begiao  to  run  only  fron   the 
diseoTery  of  tfee  frsMd  when  it  beooAes  known  to    the  party 
instituting  the  aotlon.     Keithly  v,  sautual  Life  Ins*  Co..    271 
111.   &94s      *«aro  ▼.  ^dtt*   ^'3L4  111,   App,  a.     Tha  relator  delayed 
filing  his  petition  on  aoeount  of  the  elasi-vo  assuraooos  given 
by  the  Oiril  .i^rriee  CoBaiaaioa  as  to  his  roiastat«Mnt,     Uadsr 
suoh  cireurast&aeos,   ths  doctrino  of  1  fechos  oannot  be  invoiced 
to  deprive  relator  of  the  protection  afforded  by  the   Civil 
£>erTioe  Aot. 


-•i- 


•fiJLiki.  •»  jUiflLfti  »fli^t«  *Mi^x  3k  •»-«   i>«¥«iio«i#«ifr  ••  jiat  ifc 

!•  «#if>flt  •vii>U>ii   •da  titi£  iatac%t^L<tm  la  ac  «^Iv  *  iMU  tvl'tt  m 

•X<«ail4«/«  rcA  x»(U   «^   -s<los  ,  1 91^1  i«it2 act  9eJt*2»Y*l  mO   kI  h»i%im 

<«Kr«XM  Mid   ««cf#  av«ia  «otli«»«  A«teM»  «CX     •mms  t«t*Mf  tiCr  «f 

!•  •0"«X<  !•  MktlJi«em  A  «A  #«uMnc«I«io  vlif  mi  xiiMWdlinm  at9l«t 

1«  VXlim  *i«w  %tt»lin  tit  tmOi  aIaXs  «tf7     •ii#m1  t^l^aa/StT* 
t0  wntv  III  «li««i^««B  ytf  4«aiuio  ntdftli  alii  a^'Itt^^*:*  al;  ^ft^<^X 

V^ii^  <M^   9t  anowi  aiMMK>9(f  #1  AAifiw  bm'tt  ndt  it  x^vvaaalb 

b«^l»X«Ji»  ^tiAX^v  Mfr    .i»  *i:<i^   .J..4X  ^x:>  ^y^  ,v  j^ft^  *   ' - 

mltaU     .^ffamaliaaaltt  viiC  a^  rji  c(c|i«.taua»:    mlvn  >itt  v' 

AmteTttX  94  #a— 1>  mitmf  1-  9ib  Mi^i   ,»aaAAl«Aitfo>4X9  tfaua 

XiTi  •  Mir  xi'  JMi*-!*^!*  ii«i#s«#an«  «il4  ';o  %^*l^t  «rtT««ft  e# 

.#«A.  aalTvait 


as- 


It  »r«  of  th«  opinion  that  the  aatorial  allogi?tieRo 
to   th«  onondoA  petition  tmuHBrnrXwA  tiboy,  wfaioli  art  odaittod 
to  bo  tmo,   fthow  that  rolator  io  ontitled   to  relBotstoaont 
In  his  said  i<o«itioB  as  direotod  "by  the  writ  of  nandaiwo 
taottcd  herein* 

Tho  jiad0B«nt  of  the  Cireuit  Court  io  affinsod. 

avfiudcd. 

BamoA,  I'*  J.«  and  Orldley*  J.,  ooneur. 


•ex* 


hhtftMt^    9^^  itot^Av    ««r*(f«    lHmkt» ''Jvr:-n    n>^c>ir«^    MJ>a««a    Mtf    117 

#irtta«#>i^««i»it  o^   b3iH#«»  «l  T'    '  —  tAiCi  v»iti  «Mra#  vt  •# 


•  t«MM«»«   ..V  «x1Xl^i%0  frwi    .  ,M»tfL«A 


ft04  \  87680. 

f.XBAaHSffT  SHITE, 
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MB.    JU  iTICS  KOHUILL  DBLITESIS©  THK  OPHIOB  OJf  tBB  00tJ2T. 

TMa  la  «m  appoal  froa  a  jod^oMuat  of  tha  Oiroalt  Court 
«f  Cook  County  ui^a  a  vardiot  of  tha  Jury  in  favor  of  plalatlff, 
wlw  la  appall ea,  n,aA  agnluot  dafendanti^,   who  ara  appaXlanta,   la 
tba  aum  of  |1200«     Tha  aotiou  is  b&aad  upon  tha  aala  by  dafan> 
Aanta  to  plaintiff  of  a  aaooad  hand  autOMOblla.      It  Is  ohargad 
by  plaintiff  that  tha  aaXa  waa  preourad  by  i&aaaa  of  falaa  x^p" 
rasantntiona  aiada  by  dafandante  to  tha  affaat  that  tha  autoiM- 
bila  in  quaatloa  waa  a  aurrant  nodal,  «  ^10,000  Looofflobila 
Sportlff  end  in  parfaot  isaohnnloal  oonditloa.     Tha  daolaxetion 
oonttilnad  twanty>on«  aountif,   lahloh  In  subistanoa  &llaged  thHt 
dafendanta  fraudulantXy  nnd   falsaXy  ^^ii^rrentad  the  autoaobila  In 
quaatien  to  ba  an  abaolutaly  parfeot  ourrant  modal  ^10,000 
Looosiobilo  3portiff;   that  dafandant;  iuoaw  the   falalty  of  aald 
narrnatiae  anA  Bada  tha  aaaa   for  tha  purpoaa  of  induoijag  plain* 
tiff  to  purehaao}   that  plaintiff  raliad  upon  said  varrentiaa  in 
his  purohaaa  of  tha  autoaobila  in  quoHtion.      A  plea  of  the  genaral 
Icaua  «sa  filad. 

A  raToraal  la  aought  upoa  tha  groond  th»t  the  Tardlot 
and   Judgaant  vara  aontmry  to  the  law  and  tha  eridanoa;    thnt  tha 
oourt  m&da  Iji^ropar  r«Bark.3  in  tha  praeanoa  of  the   jury  whloh 
wara  pro  juilioi«l  to  da  fern  ante,  and  th^t  th«  oourt  arrad   in  t^- 
fusing  to  glva  oartain  inatrttotiona  raqueatad  on  behalf  of 
dafandants* 


•OSdTS 


flit 


,YlitniMlit  lo  ivrki  at  'i'xal  »  0  a«»0  t« 

•«•!•*  \i  •Lm*  aw  i»«»^ij   &««A^  at  JXcUotf;  iMft     .Mtflt  !•  icd»  %itf 

at  9l!49m»iM.*  ftilJ  A«ia«t<x^;'  xiMiXal  bit'*  tlSifXjfknutt  *9MMhmli%h 
000,0X4  XtftOA   J^f^-iinQ  t»«1iY»f  lU^oX**^*  f<^  •'^  «^  0«iie«irp 

•*ai«X4  ^i«irt£,»    j      v>u«^»^  4Jit  If)   •mktt  mil  •Jko*  tea  UKiitaBX'%09 

ffl  •^itMnrbM  Ala*  d#qv  bmllmi  WtialMJit.  4a4I   }»ai«f(»'iv<i  af  l>li 

.if  f*  aaXii  A     ^^liti^Mtp  Ml  aXliN«0#ffa  atf/  Ici  •ctuUnaq  aid 

i9tlnmr  t>i:i  tnHt  iiuratt^  •Ai  /taqftf  liCwrt. 

a4f  taiU    ;»tia^bty  9dt  bn»  ••«  lOa  a%a#  #«i#«|*flt   *&<> 

xioXow  ttvt   ^^  '^'i  9on«!$ttxq  «ift  ol  aJxamrt  -in^omiial  aika«  lixroe 

-ax  at  frarrva  fii;  itoa  .8SAa^»  .'Itotaii  amav 

lo  \X«fla4  Aa  ba«ta«»»t  aflaltatfvta.  o  .^rii  ol  jiAlaat 

•alaAteial»J> 


T}k9  <iu«ation  «8  to  whether  or  not   tho  •ridoaoo  was   aaf- 
flaiout  to  MUutAJUa  the  rerdlot  Is  not  open  to  roviow  in  th«  pfi^- 
•nt  oaco  for  th«  r«A«on  that  the   bill  of  exooptlona  does  not  thtm 
A  motion  for  a  sow  trlsJL,  an  orAor  oTerruling  the  notion  And  an 
exo«j;tion  to  snoia  ruling.     £•  B,  ft  ^.   R.  R,  Co.   ▼•   HftaelwooA. 
194  111.   6tt«     Before  en  appellate  oourt  o&n  eoniilder  nny  gtte»» 
tlon  of.  tbe  Bufflolenoy  of  erldenoe,   it  is  neoeaaary  thet  e 
notion  for  a  new  trial  akoxOLd  have  been  made  and  overral4^  and 
an  exoeption  preaerred   to  the  order  overraling  that  notion* 
Yarber  v.   Qhioago  h  Alton  .■^.   Co..  &i&  111.   697,  citing  nuaenraa 
anthorltlea. 

Appellants  oonteni^   that  the   Jndfsttnt  la  oontrarjr  to  the 
3anr«  tor  the  roaam  thst  the  deolarstion  and  eaoh  of  its  ooonta 
ohargea  defendsnta  with  having  Aeoeitfally  sold  the  autosobll* 
la  (^neation  to  plaintiff,  \?hile  the  OTldajMe  tends  to  ahow  a 
breaoh  of  warranty  only.      In  other  words,   appellanta  i)ay  that 
th«re  vvaa  a  varianoA  between  the  deolaration  and  the  proof.   TKia 
ooctention  wae  waived  by  defendant a,   eo  that  it  oannot  now  be 
oon^iderecl  aa  a  ground  for  roTereal,  for  the  reason  that  th«  bill 
of  exoeptiona  ooataina  no  ebjeotions  to  the  adnieaion  or  exoln- 
aion  of  oTidenoe  on  the  ground  of  ▼arlanoa  (City  of  Joliet  r. 
John  eon.  177  111.   176;  Irobet  Congtamotiou  Qe.   t.    Poley .   166  id« 
21),  and  no  motion  to  exolnde  svidenoe  on  thet  gjrotind.      Graaooiffne 
^»  ^etropoliten  ^est   "ide    aeY&ted  Co. ,   ZZ9  111.   18.      the  deolara- 
tlon  isuffioi<»nily  oharged  a  breaoh  of  warranty,  so  that  there  waa 
no  Tarianoe  betweaa  it  and  the   proof  regardleaa  of  the  fnot  that 
no  objeotiona  to  the  aAalaalon  of  OTldeaoe  and  no  notion  to  ex- 
olnde were  owde  upon  that  groxand. 

The  written  aantraot  between  the  partiea  waa  iMnterial, 
and  therefore  inadnitsalble  in  evidenoe.      Goaae  ^uentlj'  the  rul- 
Inga  of  the  oonrt  p«  to  the  legal  effeot  of  oertein  of  ita  pro- 
▼ieions  oannot  be  iirgod  aa  ground  a  for  a  rareraal.     fhe   emotion 


•I* 

iio  !»«•»• 

-it:   •*    r^i   • 

: '■•.■.  MAt 
-if  ifx.- 

,laLf$Jumil    '.«<  ••it'M^  Mii  A»Mi#M  #lws4i:0«  ft»4tfXlw  ftdT 


wftft  not  br«tt|^t  upon  the  ooiitrjiot  krat  upon  tba  f»lft«  r«pr*s*a- 
tati«na  nnd  warraatl«a  udiloh  w«r«  «aployed  to  indoo*  plftlatlfX 
t«  JMikt  th*  ymxoluis*  «^*r«l^  h«   «»«  damftgeii.      moh  «u  ROtjlon 
will  11«,  •T*n  thongh  the  partis •  my  hnre  •iLt«r«A  Into  «  writ- 
ton  A^rooawnt  oontalniag  a  BtlpolAtlon  ayoA  the  point  ooTorod 
)qr  tbo  aioroproaontntionA.     The   fraud  la  AOt  eorgoA  or  oxtia* 
jpiiihod  hy  tho  ooToaaat,   bat  afford*  additional  and  aoro  ooa- 
ploto  raaodj  to  tJio  j^arty.     .Aatlo  &  aco*  v.    ioxtoa.  IST  111.  410. 

Our  ettention  has  not  boon  oallod  to  an^   opAolfio  ro- 
nartta  of  tho  ooart  whloh  wero  impropor  «tnd  projndioial  to  do- 
fondanto.      fh*  goneral  atatonent  is  aado  that  tho  awrda  onployod 
by  tho  oourt  oanoomlng;  tho  of  foot  of  o«rtala  provlaionc  of  tho 
oontraot  woro  projodiolal*      k»  «o  h^ro  ?=lready  indioatod,   tho 
oontraot  in  ^aootion  wao  immatorial  to  tho  iseaoo  rai»iod  luy   tho 
ploadine*      Tho  dofondants  ooald  not  hmr*  boon  projudiood  by  aaj 
ronarka  of  the  ooart  with  roforonoo  thoroto. 

Appollonte  hnTO  naoigaod  as  orror  thnt  oortain  inatruo- 
tiona  offorog  by  dofondante  wara  rofasod,  without  indiofetin^  in 
any  way^  tho  partiMls^r  iJEistruetioiaa  to  whioh  r«f oronoo  ia  Dado* 
t^hile  thio  point  io  Kndo  in  tho   briof«  it  ia  not  ar^od  by 
o««aaol  and  is  thoroforo  waivod  undor  tho  ruloo  of  thia  oourt. 
Tho  inatruotlona  which  ars  attaohea   to  the  rooord  aro  not  aado 
a  part  of  tho  bill  of  oxooptiono  and  thoroforo  oennot  bo  oon« 
aldorod.     £«  !•  *  :!•  iii  A*  ££.•  ^»   Haaolwood.  fugra;  S»  £t«    jOvlju 
|i»  awy.  CO.  ▼.  a tout.  160  iii.  9. 

for  ^0  reeaojia  abovo  indioatod,   tho  Jndgaoat  of  tho 
dnporior  Ooturt  ia   «f fimod. 

Ammaat. 

Bamoa,  I.   J*,  and  Sridloy,   J. »   oonour. 


.01*    .XI I    7«I    . :  '^ 

-#■.    oil  I  •♦Sit      ,-.      - 


;0a    •«<«7 


'i' 


.MiV 


ml  Sf? 

••Ami  ft  I  •Ofl«v«lt*'x  Aalsiiit  iH 


»■■■  .J 


.x& 


,V»«JI«4: 


kMn^rfl 


216  -  E769t. 


GRABIfiS  aOaOS,  ttt  ft!., 

TB. 


'?KM,  fHOM  ciiouiT  oouaf 
OF  OOQK  coiniTr. 


227  I.A.  608 


Phil  is  an  Appeal  fron  a  d«or««  of  th.«  Oiroizlt  Court 
of  coo):  Ooxmty  direotlni;  that  s  oortala  loaao  purporting  to 
hevo   been  exeetited  tiy  one  Mary  Leeritt,  now  Aeooasod,   to  tho 
Appollcmt,   Jeka  il,   !?illot8oa,  of  tho  proalaes  ITuaber  4512 
ladiaoa  Arenue  in.  Chion^o,   t»«  surreadoroA  and  oanoollod   as  a 
olotUL  upon  tho  title  of  eoisplftinRnt «  who  is  appellee  here,  and 
for  the  surrender  of  pesseaalon  of  e&id  premises  to  one     uaie 
May,  the  oroeS'OOttflainaat* 

The  reoord   ahowe  that  on  M»y   B4,   1919,   ocaplainant  pur- 
ohaaed  froai  the  executor  of  the  1a at  will  and  testasent  of  Mavy 
LesTitt,  deoeaaed,   the  preiBisea  above  mentioned,   subject  to 
l0Raea  expiring  April  SO,  19g0.     He  aoquired  title  by  exeeutor*a 
deed  and  a  warranty  deeu  fross  the  eole  heir  of  ssid  deeedent. 
A.t  the  aane  tloe,  the  exeouter  delivered  to  oo»pli<iinant  three 
leases  from  Uary  Xeavitt   to  the  «$>pellant,  Tilloteon,   two  of  vSaioln. 
expired  April  J50,  1920,  being  reapeotiTely  for  the  fir  at  and 
aeoond  flats,  azid   the  other  e:qpiring  September  ^0,   1920,   for  the 
third  flat  in  &aid  building;  also  an  order  on  the  tenant  Tillot« 
son  to  pay  rant  to  oMtplaiaant  under  the  three  leases  above  aen- 
tionod.   oonstenoing  July  1,   1919.      the  eomplainsnt  exhibited  these 
leasee  and  the   ahoye  ssentioned  order  to  Ure.   Tlllotaan,  the  wife 
of  appellant,  who  thereupon  paid  to  ooaplainaUt  the  rent,  axnonnt- 
ing  to   >128.60,   for  the  aonth  of  July,  1919.      Subsequently  osa- 
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plelnAnt  eold  th«  buiX<ilag  to  :vusl«  May,  8n1»>et  to  loaMa  oz- 
plrlng  April  30,  19tO,  imd  upon  th«  dollrory  of  an  egrooaaat 
for  ft  deod  of  tfao  promleea,  h«  Assigaod  and  do'JLlverod  to  hor 
the  tt^OTo  montloaod  loasot.  There  is  erideaoo  ia  the  reoord 
teudiai^  to  show  that  '^^atie  M&y,  the  now  owaer,  exhibited  the 
Xeasea  to  Mre«  Tilloteoa,  who  paid  rent  to  iuaie  Uiqf  tor  the 
nonthe  of  August  and  ."^epteMber,  1919,  at  the  rnte  of  |128*60 
per  month,  being  the  eaorrnt  of  rental  Bpeolfled  in  the  three 
leaaee. 

Thereafter,   on  ftugwst  7,  1919,   the  appellant.   Tillot- 
eea,   caused  to  he  reoorded  in  the  offioe  of  the  Xeoorder  of 
Cooic  Comity,   Illlaols,  a  AoeuHent  purporting  to  be  e  lease  of 
the  entire  preniaee  for  a  terifi  oooiaenoing  May  1,   1919,  and  ex- 
piring April  30,  19S£.      laid  lease  hears  date  May  1,  1919,  and 
purports  to  hare  heen  exeoated  by  said  Mary  LeaTitt,  mho  died 
April  1.   1919.     i!he  rent  reserved  is  ^1S&«£0  per  month,  helng 
the  sane  aiaouut  speeifiea  in  the  three  leaaea  atoOTO  mentioned, 
hut  made  payahle  in  three  inetalmeats  of  $M,  $46  and  |42,l>0 
respeotively  on  the  6th,  l^th  And  ESnd  of  eaeh  month  in  adyanoe. 
Commeneint^  with  Oetoher  1,   1919,   Tillotaon  olaimed  to  he  hold- 
iiag  possession  ef  aald  premises  under  the  last  mentioned  lease. 
Thereafter  the   oonpXalnant  hairing  been  served  with  a  notioe  by 
3usie  Hay,   the  puroheser,   to  fulfill  the  terma  of  his  oontraot 
for  a  warranty  deed,   filed  the   bill  of  ooMplaint  herein  to  oan- 
oel  the  said  lease  expiring  iHprll  30,  192S,  as  a  oloud  on  his 
title,  alleging  as  a  ground  for  the  relief  eought  that  the  pur- 
ported signature  of  H&ry  Learitt  ettsoheu  thereto  was  a  forgery 
and   that  as  against   the  oomplainant  nnd  his  rurohaser,   ^nsie  Uay, 
the  appellant  Tillotaon  mis  estopped  to  assert  the  validity  of 
said  lease  hy  reason  of  hia  payment  of  rent  under  the  three  lessee 
ahove  mentioned,      suhsequeatly  Susie  May,  who  was  a  defeadaat  ia 
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tht  original  ^111,  filed  her  orot«-blll  aekln^   the  swee  relief 
«•  the   original  bill  nnd   for  an  iajxanotion  pffAlaat  the  for- 
feitxire  of  the  oontraot  lUid  for  the  cippolutment  of  ».  reoeirer 
to  oolleot  the  rentid  pending  the  terminntioa  of  the  oontroTerajr* 
The  injiinotion  was  granted  And  a  reoelrer  iq^pointed.     The   elle- 
gatlona  of  the  hill  end  eroet-blll  were  denied  hy  the  appellant 
Tillotson.     A  farther  reylev  of  the  pleadlafd  la  unneeeeearjr. 

The  oaae  was  referred  to  a  aaster  in  ohanoery  to  taJce 
proofs  axid  report  his  ooaolueiona.     The  master's  report  was 
filed,  whioh  was  subse^^uentljr  approTOd  ky  the  ehanoellor*     The 
final  deeree,  entered  Deoes'ber  19,  19£1,   fouM  the   faults  sub- 
stantially as  shore  stated,  and  farther  found  that  the  appellaat 
Tillotdon  is  Itt  poesossion  of  the  preaiRss  Viai9r  the  three 
leases  first  nbore  mentioned  aad  that  the  oroes-ooiaplsiuaat, 
Susie  May,   i»  entitled  to  the  isstediate  poissession  of  the  entire 
prsaises;   that  the  doouaent  purporting  to  be  <i^  lease  of  the  en- 
tire prenises  for  the  period  beginning  l£ay  1,  191$,  and  expir- 
ing April  <>0,  19SE,  under  whioh  Tillotson  and  his  wife  olala 
possession  of  the  premises,  doef  not  bear  the  genuine  oigzui- 
turs  of  Mary  Leariit,   the  lessor  therein  n&ned;  thnt  the   sami 
was  not  signed  at  the  tiae  or  under  the  eonditlone  olaimed  by 
appellants,   and  that  said  last  stentioned   dooument   ia  n  cloud 
upon  the  title  of  oomplainant  and  the  Interests  of  the   oroas- 
oomplainant.      The  deeree  ordered   tl-^nt    aaid  last  aentioned  lease 
be  delivered  up  »nd  ORUoelled  as  a  oloud  on  soaplainant's  titls{ 
that  the  defendant  Tlllotson  itmsaediatel;   surrender  poeeession 
of  the  preaieea  to   th<t  srose-eoatplainant,   iusie  Hay,   and  in  de- 
fault of  so  dein^,   thrt  a  writ  of  ^salstaaoe  iseae. 

Appellant  has  assigned  nuaeroua  errors,  nftny  of  ^iok 
are  not  argued  In  his  brief,  mid  therefore  aust  be  regarded  as 
walred  under  the  rules  of  thia  oourt.     Lorenao  r.  Hunter,  185 
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111.    App.   bJ4i   D«ek«r  ▼.   Brftranmn,  196  id.    567.      It  la  ooa- 
t«aA«d  bx  «pp«llant  that  the  flMlAg  la  ooatraxy  to  'th«  «Tio 
dtno*,   but  h«  has  fall«d  to  indlo«>t«  the  faots  tiiiown  by  th« 
•Tl4«ad«  upon  vhioh  he  relies*  and  h«»  wiAe  no  reforenoe  to 
the  pafee  of  the  abetrnot  on  whloh  they  nejr  be  foujod.      The 
oourt  oaxmot  be  required  to  seareh  the  reoord   to  detemiae 
whether  or  not  the  oonolusions  of  ooujimI  ae  to   the  weight 
of  erldenoe  »re  oorreot.      Town  of  "^{eatftrn  i^otmd  v.   Loper, 
186  111.   App.   60.     the  aane  1^  true  ns  to  oertaln  elleged 
erroneous  rulings  of  the  oourt,  vrhloh  for  the  eame  reason 
oannet   be  roTlewed.      iVolf  v,   jillldon.   201  111.    A.pp.    38» 

In  this  oase  there  wns  a   flndioi^  of  fflots  by  the 
BASter  whloh  was  approved   b^-   the  oh&noellor,   and  therefore 
sust  bs  regarded  as  oonolusire  upon  the  appellant,  unleas  it 
oan  be   s&ld  that  the  deeree  was  olearly  aud  palpably  oontrary 
to  the  Bianifest  wel^rht  sf  the  erldenoe.     ■ailisas  t.   Lindblom. 
162  111.    S46;   .^legel  v.    Andrews  &  Co.,   181  Id.    360;   freloor  ▼. 
Haailton.   SSS  id.   lOg;  Forth  ■•ijde   .^ash  and  Door  Co.   t.   Heoht. 
29£>  id.    bib.     The  OTldenoe  aa  to  the  nllei^sd   forgery  was  oon- 
f noting,   but  we  oannot  say  that  the  findings  of  the  aaster, 
whloh  were  approTed  by  the  ohanoellor  and  set  forth  at  length 
in  the  final  deoree,  were  eontrary  to  the  aemifest  weight  of 
the  eyidenoe. 

If  it  had  been  the  Intention  of  the  aj^pellant  fillot- 
son  to  rely  upon  the  purported  lease  of  U&y  1.  1919,  he  should 
hare  axtAe  Imown  the  faot  ^t  the  earliest  possible  opportunity. 

Instead  of  doing  *o,  he  elooted   to  reoognir.e  the  three  prior 
leases  db  being  in  full  foroo  «nd  effeot  by  paying  rent  in  ao- 
eordanee  with  their  terns  to  two  different  aasi^cnets  of  said 
leases.      In  doing  so  he  nttorned  to  both  oompleinant   sad  eross« 
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•oaplainant ,   ftnd  oaimot  1m  p*xnitt»4  to  aas«rt  as  ngRlaat  tham, 
uaj  rights  olaiaad  to  hara  bean  aOQuirad  undar  tha  allagaA 
!•«•#  of  Ma/  1,  ldX9.     Baring  fallad  to  apasJc  whau  aqultjr 
good  oonaolaaoe  raqulrad  It,  ha  ahould  not  ba  haard  now. 
lloyd  T.   lM9.  46  111.    S77. 

Tha  daoraa  of  tha  Olrault  Court  la  afflxmad. 

fiamaa,  F.   J. «  and  (SrldXay,   J.,  ooxiour* 
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AFPXAL  7H0M 

iffiPlOilOR  COURT, 

COOK  couimr* 


^y*p.na.i.       5  22  7  I. A.  608 

MR.   JTJiiTZCE  HORRILL  DKLIVKKiiD  THB  QFI£XOa  07  THIS  COUBT, 

This  i«  a   pez*sonal  injury  suit  bro  ght  bjr  Alexanter 
Haailton,  plaintiff  and  appellee  here,   ^sainst  Fred    >•  Uphcn 
and  o there  to  recover  dflmages  for  injurlee  euataiaed  while 
plaintiff  w&e  working  upon  a  luaber  pile  belonging  to  t«o  of 
the  original  dofendiunte  looated  in  a  lunber  yard  in  Chiengo 
and  leased   to  a  third  party.     The  auit  wae  originally  brought 
against  Fred  a.  Upham  and  Oliver  0.  Agler,  doing  business  as 
l!pham  &  Agler,   and  i^illiaa  C*  iiehreiber  and  Frank  J^*  ^veo* 
doing  businesa  as  Villiam  C.   ^ohreiber  &  Company*     Prior   to 
the   trial  the  suit  was  diaeisoed  as  to  the  defendants 
Uohreiber  and  Uvee*     The  death  of  defendant  ^^.gler  was  suggested 
and  the   trial  prooeeded  aguinst   the  defendant  Fred    a*  Uphem, 
iAm  !•  appellant  here.     There  wae  a  rerdiet  and  Jud^aent  of 
^5,000  in  faror  of  plaintiff,  froa  which  defendant  has 
appealed. 

The  snended  declaration  consisted  of  three  ooante, 
to  which  defendant  pleaded   the  general   issue  and  a  speoial 
plea  of  non-ownership,  operation  and   oontrol.     The  declaration 
charged*  in  substance,  that  en  May  11,  1914,   the  date  of  the 
accident,  defendant  was  the  owner  of  a  pile  of  lumber  looRted 
in  a  lumber  yard  at  Threop  and  Twenty- second  streets  in 
Chieego,   which  was  being  renoTed  from   the  yturd,  and   that 


,1  i':'i:}tAV.   K  i.3\%ZlA 


«0i 


•Xitiv  kMU«i«Mi  9'>t'ia{fll  Wt  ••9UIWJ)  rt»r«o»-t  dj  aio^o  fcoa 
!•  «ir^  »l   lnJtSBoXatr  •lif  tscfacuX  a  aoifw  9Bt3(<xi»«  ausv  l^lJ«ij»X« 

liiltfc-t4^  i(XX««Us4io  »av  iltm  Ml.  fe*ild}  «   oS  fc»«AaX  bmm 

«o-  inmtS  ham  ^^dlvrdaii  ,0  iniXXl'<i>  ba*  •talv  *  aMiffU 

•i   luli'L     .x«KJH><)  *  -<ttfl»iuiO'.:   .'J   amiUDI  ah  ••ftfiiauCT  ftSiaJk 

■^iuiMttt»6  wl;   9i  «a  baaaXaaiit  a««  ilwa  miit   Intii    a4# 

^•^aajlttfa  a«w  i»X)^  ^fifl&fiat«A  ta  iCijtttb  9df     .aava  tela  i*irisitil»4» 

«aMA|U  .Y  b»rt\  PttBba9t9k  M{t  tmmkuw*  kaJb^aaovq  Imktt  arfi  koa 

la  #aa«9Ji«^  has  #»iM*T  «  sasr  aicaxfT     .avMl  t«QiXai<qA  aX  adlf 

ftaiC  #«*&aat*t>  /£r>Lcfir  aiot^    ,  yxlinxntu  to  rcovnt  al  009,i4 

.^aXa•q4ta 
«a#sjMo  aatiCf   ta  i^a^alajiao  nallatAloaft  baftaam  aifT 

Xaioa^a  «  bnm  mMBi  X««a«a||  aii^  AaJM*X<  iOAftaala*  jfalAr  ail 

aoXlataXaaft  aift     .Xfti^iiaa  ba»  aal^ot^o  ,«ii(rs«««*-nan  ta  aaXq 

aAT  la  a^Afc  aiU  ,»X9X  .XX  v^  *!•  ^^^f^^  ,«aAai«</i<i  erl  «i^asiaJa 

fc»l»ooC  larfaofX  la  aXXq  a  la  vaiHra  9M  «uv  #aai»cr»lak  «lfc«Jileo4i 

■i  •#»rrlQ  teiao*a^#«ai»T  b«a  qairurr  ia  ii'imx  Vi'ttvi  «  Al 

#«irff   bnm  tbtax  •'ft  ar»itl  kairaaa^  wiif4  aitw  iiDl4*   t^^aiiiO 
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nhil*  plaintiff  WAS  worklBg  for  defendant  in  aesBuring  th« 
lual>cr«  yursuaiit   to    tho  direction  of  defendant's  foreman* 
another  pile  of  Xua^er  next  to  the  pile  on  «^ieh  plaintiff  «ao 
working  saddenly  gare  way  and  foil  upon  plaintiff  by  reason  of 
the  negligent  manner  in  which  it  had  boon  piled;   that  defendant 
know*  or  in  tho  exercise  of  ordinary  oarc  should  bare  known, 
that  tho  pile  of  lumber  was  likely  to  fall  and  injure   plaintiff 
idiile  in  tho  perfonsanoo  of  his  work,   thereby  rendering  the 
place  in  which  plaintiff  was  working  dangerous  and  unsafe;   that 
ahilo  plaintiff  was  in  tho  exereise  of  due  earo  for  his  own 
safety  and  ignorant  of  the  dangerous  or  unsafe  condition  of  tho 
adjoining  pile,   the  latter  gare     way*   thereby  oeusing  tho 
injuries  upon  vhieh  the  action  is  based. 

The  OTidenoe  shows  that  plaintiff  was  an  experieneed 
lumber  yard  man  who  had  worked  for  defendant  in  the   a»aM  yard 
where  ho  was  hurt  for  a  period  of  five  or  six  years;    that  he 
had  done  all  the  Turious  kinds  of  work  Incidental   to  employ- 
ment in  a  lumber  yard*  including  the  kind  of  work  in  which  he 
was  engaged  at  the  time  of  the  accident,   and  was   thoroughly 
familiar  with  the  general   conditions  prevailing  in  the  yard  and 
tho  handling  of  lumber*     The  lumber  yard  in  question  originally 
belonged  to   the  firm  of  XJjibmfi  *  /«ler«  lAio  had  loa&od  it   to 
WilliMB  C«  Udhreibor  &  Coagiany  prior  to   tho  accident;  itine^ 
thereafter  tho  lumber  belonging  to  Uphsoa  k  AKlor  was  frMi  timo 
to  time  sold  and  removed  from  the  yard  and  ::chreiber  4t  <-omi tuaj 
piled  their  lumber  in  tho  yard*  as  vacant  apace  became  available* 
At  the   timo  of  the  accident  defendant  had  only  three  piles  of 
lumber  rcwaining  in  the  yard*     These  piles  wore  of  hardwood 
lumber  and  ran  oast  and  wost*       The  pile  farthest  north  was  about 
five  feet  high*  eighteen  feet  long  and  several  feet  in  width* 
Zmmodiately  south  thereof  but  separated  by  a  space  of   throe  or 


•t- 


llllAi*£f  <9i4fv  nt  tttq,  «4^  o^  tsM  'tMfaMf  t*  sIIq 
1*  ■••An  tif  'WttmttUq  npqv  llt/\  tm»  xi"  •▼'^^  xi0t>x;teie  ^^rj;   low 

««wMn(  tnrmd  *j;trT>fU  nut  x'MBlb'M  !•  mIoiax*  •ill  «Jt  Y*  •-r^-'' 
YUtmtul%  rtuifU  hm  LU\  •#  ^XmCXX  amt  twflEn^  !•  •Ilq  mQ  

tit  liLH«ib);' -■>  vr(-«'i»iftf  «3C«Mi  aliC  !•  ••MURa'tsef  wC>  al  •X14r 
#«iCt   ;9l*««tf  b<  4i«l»  sff^'^ov  «••  l^iltilrlc;  ifoJtifiv  itl   •omlq, 

mf  tXif  TO.  .if&  lo  at^tirwjNi  •«&  IttfalmX^  •Xidhr 

Mff  !•  calif lt-«ro7  (tlsttfiir  i«  tttm'i'aji^b  td^  tp  ianictmal  Jhn«  v*^* 

feftMrai^aC^a  ''^^  s-'^'"  lll^ni«Ici  iwtfl  Mtatfa  »»;t«Mv«  Mtt 
mux  «"<>*•«  «(^  *i  ^a«iBit«l»J»  lal  bMftftv  &m(  fltfw  «•«  fttr^  x^^aui 

•^•X^oa  ai^  tmJtfHiai  i  •  -ftai^r  «troii 

•fl  jfoKlir  «Jt  iTov  1«  baiaL  vLt  salMjXonl  •fciav.  tAtf«>^;X    }  at  Itnm 

XXi(9iK»iai&   •««  hoM   tin^hlonM  •Ht  lo  ^^drtf   mU  ia  k»;:^;vn<4  amr 

tea  btvi  90$  Ml  9«lXiave'«t  aiMiillioaa   ia%itt^m%  ttt  tf^iv  rulXloal, 

XXXASliiYa  »iitt»»up  al  ktrnx  f^^uJi  aift     .taifawX  la  %,KttbtiML  ajsCt 

•f   tl  b«4i>aX  bAi  tAr   t^aXjiA  £  4WffU  le  acrll  ail/    o^    bf^yiinXvd' 

:dnMc  :«iulia4«  •ll#   «#  rmtrtn  ^0SMUltC  A  iv^ls^rtciJ  .0  aoiXXlV 

mJtt  anl  ■/>«  tsXiA  ik  MUffV  ai  jinlaiioXatf  Y»tfai«j[  mu  t«#t«*«ai9 

i^iwiMaO  :A  v»tf|»ti(a-.  htm  ftnc^  titr   jmiiI  A^vdoMY  MU  Mod  aatt^  •> 

.«Xtf«Xl«v«  •Mwostf  ae^af*  ifouiJT  a«  •i'tjux  a^  n:  ^atflnX  viaatt  fealXq 

!•  aaXif  pp^t^  xtaA  btal  itulM«lfti>  #A»»X»oa  Mii  it  •«!/  mC#  #A 

b»«mhtMd  !•  •!••  aaXXc  aaacCP     .*<(4t  alf^  nl  sirlAloott?  vstfnvi 

#««ra  ■•»  4^i«a  /avitf^al  aXl«  atfr       .^••ir  bn«  ;r«iji»  i»i  bam  t%4mui 

mtOhlm  Hi  9^»«1  X«irav»a  bum  9114X  faal  ff^!tktrfsil&   .rfiJUl  #••!  tTll 

xa  aavL   la  •satiai  n  x^  ^•fat«q»a  #wr  >ioa  x'a#Aift»NMl 
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four  laeluis,  w&a  another  pile  of  Xunlier  1»« longing  to  d«f«n(Untt 
on  vhidi  plaintiff  was  working  at  th»   tiao  of  the  ticoidoat* 
This  pile  was  eloTen  feet  high  and   six  feet  wide  and  vaa  awde 
up  of  pieeea  of  liireh  lunber  aix  to  eight  feet  long*   two  lengtha 
heiag  piled  ond  to  end,     South  of  this  pile  wae  a  single   tier 
pile  eighteen  feet  lon<^  nnd  of  n.bout   the   acae  height,    cmBpoued 
of  limber  throe  inches  thiak  bj  twclTc   iuchos  in  width*     This 
pile  belonged  to  Wiliia«  C«  iichreiber  A  Cfmvoaj  and  ia  the 
pile  thnt  f«&l  esualng  the  injury  to  plaintiff.     Befenditnt  had 
aothiqa;   whaterer  to  do  with  the   eonatruotion  of   thia  pile* 
It  waa  parallel  to   the  pile  en  irhibh  plaintiff  was   working*  but 
separated  frrm  it  by  a  spues  of  three  or  fear  inches.     The 
third  pile  belonging  to  defendant  was  south  of   the  pile  th&t 
fell.     All  of   these  pileo  were  parallel  but  no   two  wore  tea eh* 

At  about  nine  e*elook  in  the  forenoon  of  the  day  «f 
ths  asoidoat  plaintiff,   with  two  laborers,   wae  instructed  by 
defendant*  8  foreman  to  uapilo  and  load  upon  wagons  the  luaber 
abOTo  Mentioned.     Ho  other  insirttetione  were  given  by  his  and 
he   w%«  not  present  while  Ibe  work  w^^s  being  done*     Plaintiff 
wont  to   the   top  of   the  pile  and  cosineneed   to  KeanAro  ths 
laaber  and  to  record  the  moaauresient  upon  a  tally  sheet*     The 
boards  were  then  pushed  fron  the  pile  by  one  of  the  laborers 
apon  ths  top  of  the  pile   to  another  laborer  on  the  wagon* 

AS  this  work  proooeded  plain tiff  was  facing  to  the 
south  during  a  portion  of  the  time  and  obserTed  the  pile 
located  to   the  south  of  hist*     ^e  pile  of  luaber  on  which 
plaintiff  was  working  wao  properly  piled  with  cross  pieces* 
but  the  pile   that  fell  had  no  ofoss  pieoos*       After  the  work 
had  proooeded  for  nearly  three  houra*   ths  pile  of  b«roh 


•£. 


•b«ai  .'It  xlii  ^  tottt  avraf  <>  •««  ftXlq  tJUft 

•ii<?     »A*tim  mk  ttdoAl  •TivwjT  ^  ji»i(0  ttttifoai  sni^  Tvifaai  le 

ft«r  »a«*&fl«^«a     ,\tiinUl  --jiL  p.u  anl<»^2  li*\  f»dt  Ut!^ 

iiti  t^lUdttm  »aw  YtltnJiittq  ifoltta   ore  f«ii(.  >   ;  *. 

-<^,«f   trtmi  vmj    on  fwrf  X»:X:»-^   "    *'-■•'■'     '»'••'-       ■    .(:^    lo  iL\      ,ilm\ 

i«tfatuX  mI^  aoiraev  jioqv  &utoX  ^msjj   >Mlq[A«  o^  cusMito)  «'4fui>a*lftb 
ban  «trf  Y^  iidTiii  •<f»ir  ■nat^otni^rrt  k«(#o  •<     •^•nallmK  nvo<f» 

•tfT     •^•«i«  xllMi  m  aoqtf  ^R9j>9'X(Muimk  aitl  toieost  ai  tr. 
«i»votf«I  M(Lr  'to  an*  t^  aXlf  •/  '»f(»u«  aiMff  n 

•jV  ajT  9sJto«l  )utw  I'ii^ajUXq  bi»h*«»«^  i«»w  aiil}  sa 

tXlf  Btli   l'.i*yx»tlt  to*  :>a^itfh  tftuoa 

MUbf  «•  n^tfittiX  lo  oXiq  od'  '•  fUwoa   Mii   *}   ibft#40oX 

,aaoalf  «aoi»  riilv  t>«Xi«  xXita^vn.  i^ftov   o^ww  t'll^nXiiX*] 

M«a«  •.-!»   ^s/lv       .aaoai^L  aa«%e  on  huA  1X«)  #rxii    aXiq  atii   iiMf 

HaiM  la  aXXq  adl   ^mtuod  eomtfi  xXi'twt  lel  ftab»»ooik4  bmd 
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timb«r  «&»  M  tux  roiMved  that   th«  r«M&ind«r  of  the   pile  whs 
X99B  than  tTO  tmmX  high.     At  this  tias  half  of   the  single   tier 
pile  to  the  south  l)«t longing  to  «4filii«B  c«  bohreiber  Ji  ^enpsyy 
suddenly  foil, toward  the  north,   striking  plaintiff  on  his 
shoulders  and  jcnooicing  hia  against  the  f  iro  foot  pile  of  Ittuhor 
to  the  north  of   the  pile  on  which  he  was  working*  partly  oorer- 
ing  hia  and  causing  the  injuries  for  which  suit  was  brought* 
At  the  close  of  plaintiff* d  evidence  and  .'>t  the  clOBe  of  all  the 
•Ti donee  in  the   case,   written  notions  were  aade  on  behalf  of 
defendant  to  instruct  the  jury   to  find  for  def(nicl«ntt   whida  wero 
denied.     A  verdiot  was  returned  in  favor  of  plaintiff  for  #^1,000 
and  judgnent  entered   thereon* 

AS  grounds  for  reversal  defendant  contends  that  not* 
withstanding;  the  pile  of  luaber  that  fell  mmj  have  been  unsafe, 
defendant  and  his  foreaan  had  no  better  opportunity  to  knew  its 
Mndltion  th&n  the  plaintiff,   tiho  worked  only  three  or  four 
feet      fron  the  face  of  the  pile  for  approximately  three  hours 
and  had  every  opportunity  to  observe  its  conditiona   and    that 
plaintiff  assuaed  the  risk  of  his  eaployment  and  is  therefore 
precluded  frea  a  reeovery* 

In  the  ease  of  yoConai ok  Machine  Go.  v.   Zak^aewsk^, 
220  111.   522*    the  facts  were  alaost  identieal  with  those  in- 
volved in  the  present  ease*     In  that  Q^so  the  plaintiff  was 
working  in  a  luaber  yard  aseisted  by  two  fellow  workmen  in  ro* 
aeving  stacks  of  luaber  separated  froa  e: eh  other  by  a  space  of 
less  than  throe  inches.     These  piles,  like  those  involved  in 
the   case   at  bar,   did  not  touch  each  other  and  one  did  not  act 
as  a  support  for  the  other*     The  plaintiff  in  the  Zakzeweki 


ease  was  an  experienced  luaber  yard  eaployee  and  was  injured 
by  the  falling  of  one  of  the  neir,hboring  stacks  of  lumber* 
We   regard  the  decision  of  the   iiupreae  Court  in  thrt  case  as 
oonolusiTo  in  the  prssent  case* 


•  id  ■•  lIUAUiq  ^liiliiL^  .itftMi  i{$  kfun«9,l4»t  \lm9bhm 

xwimal  ^«  mli^  i^ool  vvll  vcfi  Iftflius^^  mid  unMooou  tea  •i*biifOJ&i 

-YVTM  Xi-^ -"i   A^JbflM   HAW  •n  tt«   vitf  «i#    !•  lUl»fl  cttfl  •# 

•Iffttfoitf  «.tm  lloB  iteljcfcr  to\  M%iiu\fit  *di  ;|aiiiuB*  Ann  miti  yU 

MCar   -Xji  10  9H«in    <i&    To  hflji   vmivMy*  u*Vtltu.lml%  lo  moI:;   •!&   ^A 

\m  \lmtiMi  jse  •b«K  •ic**  •aaUoa  n«l;ri<nr   ,«•««   wit   a/  •onvfclY* 

VI Mr  itolHw  ,l«ls^fl»1:9k  toI  tall  ott   T>^at  ^^n^  1  tu.ba»l«l} 

^B^^fAt   bft^^ns  /flMmfra^  Ahb 

mii  vo^d  •!  V^<(<'^*4V*  i9if96  ou  had  JuuMta^  aid  bam  inrntOB^t 

1001  19  9en^  xXsA  i>fta[t«ir  eilv    alliiiijt«Xq  »«!#  m*df  aoiii&RM 

■ui«4  ••txtl   yXft^iitfix «!<;««  f^  «X£^  ^tft  )o  9»«1  »dt  no^"      tes) 

isiC#    ibBA  ^BBUllmtio  etl  *T*i«s<fo  »^  V^n*(^^%*  t'**^*  ^d  baa 

•xo^BXtMiJ  ai  Mb  i»Bart9lqB»  Bid  \b  dBti   •»ni   btrntm^B  WUmlBltt 

,\ri»wB»9t  B  aoit  tekaXoafXQ 

-ai  m<mU  itfiXw  Xnoi^nabl  ^•••Xq  nflw  •iOBl  Bdi   «S8a   .ill  OM 

••1  ■!  ••«('i9ir  v«XX9^  end  T<f  b9^olB««  *itot  i9tfau>X  b  ml  ftflliiov 

t«  ooaqv  B  ^  tBd^B  «b    •>  m9t1   %»in«jii{9«  ir9#MttX  t«  Mtoata  jMii^tn 

ml  bBrXoral  BBBdi  fdU  «99llq  9«9cn'     .ii*/(oal  tmds  mBdi  oacX 

#9«    #JHI   Wl^   VIM    ham    t9rlt9   rf»Mt>)    rf»i<  Ut     .liKf   #1*    9999    9^ 

b9iiital  9i««  boB  9«\9X«ani  btmx  tydmtt  bBBmBliB^xm  mm  mmm  bbbo 

,19dmut   lo   BdBBi*   »nll9(rrt»|9<l    Bdi    !•    9«9    l9   91CIXX9I    tiC^    ^ 

an  BmB9  tiuU  tti  #*rt^o  MKrzfiiv:  kif»  lo  mblmioBb  ndi  ^9^9^  9V 

•  99;r9    $m»B9ttl    Bdi    ml    9TI««X9II0* 


The  OAndltions  uodnr  n^eh  plnlntlff  irns  w«rklM( 
were  ebvlottB  to  l^iiA  or  to  any  paroou  of  ordia^ryt  l&%elllg«no«« 
and  %)a»T6iorti  the  law  chtirced  hln  \rlth  kaowledee  of  thtfiw  oon* 
ditlons*     lit  v(iB  old  enou^'h  to  of»pr«h«nd  the  doagtr  »nd  was 
fesliiar  ttith  the  plaae  of  liiB  ^mpXnym^ut  tm<x  tti«  isuvroun^ne 
oondltioao*     His  duty  to  exercise  ordinary  prudenoo  e-nd  osr» 
would  ohurge  liift  *i%h  notioe  of  tbooo*     !■.«  -'.,  ^  'a-,    >»'■>,  '-^f  ♦  t, 
wiloon.   189  111.  &9.  ilctintiff  WMfi   bound  to  prove   thet 

defendiURt  hud  or  ought  to  h*vo  hnd  koowlod^go  of   the  blloged 
dangorouo   eenditiono  uud  that  plftintiff  did  not  horo  sudh 
knowledge  end  did  not  httve   equal  meuno  of  obtAining  it«     i^roof 
•f  this  oharuotor  io  wholly  l^cldng  in  the  e»oo  at  Itar* 

It  le  well   settled   that  an  et^loyee  voluntHrily  en- 
ierin($  er  oontinaing  ia  an  emplo^ntent,  knowing  or  horing  oittr^o 
of  knowing  Ite  dtoigerB.  is  decncHl  to  have  fisauned  the   risk  of 
hie  enpleyKOBt  taid  to  hsTO  waived  all  olnims  aguinji:  t  his  9m- 
ployer  for  d^tBtigee  in  oane  of  f»«rBon»l  injuriep  resulting  froa 
Ml  oh  danger.    if^oCogWiiok  Uaehioe  Co.  ▼•  aakaewoki.   230  111.  Sa2; 
Ciohowioat  v.  latfcmt^itional  iftckina  ^o..   20fi  id.  546;     Jenoo  ▼• 
Illinois  >>teel  Co..   23*^  111.   501.     Yhe  awo  author! ties  hold 
that  BttCh  an  enployee  aanunee  not  only  the  erdln&ry  riaka  in* 
eidcnt«l   to  hie  eaiploymentt  hut  also  extraordim^ry  risks  cxnd 
dimgere  which  are  obvious  and  apps^rant. 

It  is  contended  by  appellee  that  it  wnB  thi   duty  ef 
the  «Bploy«r  to  use  ordinary  care  in  providing  a  reasonably 
oafo  plaeo  to  work*     this  is   the  general  rule,  tut  is  not 
applioable   to   the   oiiae  at  bare  where  the  enployee  was  engaged 
in  doing  %ork  the  nature  of  which  was  doBtruetiTO  to  the 
lumber  pile  upon  vihich  he  was  eii«>loyed.     weston  W.  4  1»|»  t^e. 
▼•  0* iJ^tmella   ICl  111.  i^ip.  492,   and   onses   therein  cited.     Iho 
OTidenoe   in  the   ease,    with  all   the  Irrgitimate  infer enoee   that 


Mw  tliVJli«a«  |C«I^  wAfl*  mmt^is  lb««p  «tf 
jTatf^  »v<ncf  mi  hmom  «>!«  Hi  ail  9QI  «lgAUft 

OB*        TJiinav  9atiu\/it  JL4iM«i»m  t»  •ii«d  at  •0ii^um,l 

^I«rC  ••liJtietfrtia  MMG  »x(T     .XOT.   .iXX  CCtt  ..«tO  I^^^tr  ||Mff  fT 

/Oil  91  >>Mf  ••lire  X«v*a«ti  •!!(»   «i  <  t^     .M^««  «#  •a«i«  •!■• 
•lit  9/  iVi#Ainr.iii»J^  ««r  itdJUfw  tt  •yuimi  *4#  4i«>  a«l»l»  si 

mBT     .iMllo  MirVJtt   ■•a«9  ^«ii    ,S9»   ,<«.x    .CXI  XQI   ,Xi>i 
taMi    ••MtaHptsX   ttAAlllinX  0K»   iX«  jC»i  >«a«AXvt 
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eon  be   legally  drawn  thersfroa,  wna  insttffieient  to   aoppurt  » 
Twrdiet  for  plaintiff.     It  dooo  net  ahow  tuny  ntieligonec  on  tho 
part  of  defendant  and  dlaoloaea   miflh   oiroustatnneea  with  roferanoo 
to  the  oonditlonn  surrounding  the  necident  thrt  oXaintiff  nuat 
bo  oonsidered  no  hoTins  aeeUBOd  the  riake  of  hia  eTf?l»yffient« 
thereby  prooludins  him  frev  a  rooorery. 

The  JudgMont  of  tho  «»upcrior  Court  ie   rererned  vlth 
a  finding  of  facta* 

RXYSHfiSD  uriTii  Kiinnrc  of  facto, 

Bftmoc*  P.  J«,  and  Gridley*  J.,   concur* 


•>• 


.1    94   IB»» 

.TitrsMai   a  mtrt't  mid  i<iibiil«»%q  x^*tmI1 


•  1WO'  .Y^X/iivl^  a;  mt^ 
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829     -     27705 

>v«  find  &•  ultlaiat*  faota  in  thlB  eas«  that 
plaintiff* a  employer  «na  not  guilty  of  tho  nogllgeneo 
(dinjO'cod  in  the  deolartitloii  and  that  plAlntlff  Hsmmed 
the  rlokfi  ol  his  ObployMont* 


•t. 


»st 


.'^i^/fc^    f;»*i3   «IcUr   Ai  sjr^*!   «J^i,a'5i;.' 
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GOSTXViBSTAL  Mi)  COUUmOliO.  T»D8T 
AKC  iiAVIMOS  BAHK,   »8  luiiiaftlstral 

•f   the  •atat*  ff  EaHOLD  tf.   KKJe^COTD, 


CHIC  AGO  AMD  «B8T  tOKW  OlXLWAT 
COm^AHY,     &  corporatloi^ 

22  7  I. A.  608 

MB.  JO^ICB  MOfmZLL  OBLIVXHBB  THB  OnJIXOl  Of  THB  COOHT. 


AFFIAL  FROM 

SWFiSRIOH  COURT, 

COOK  COUBTY. 


'■f 


Thia  is  an  appeal  tram  a  Judfl^ant  af  tha  iiuparier 
Court  af  Cook  Countj  upon  a  verdiot  of  I8S00  in  aa  aotioa 
1»rought  by   the  adminiBtrator  of   the  estate  of  Harold  3* 
Kneeland,   deeeasedt   against  the   C3\ioago  and  ^^'ost  Tevn  Bailvagr 
Coapaay*   appellant,   for  the  allofred  erongful  eaueing  of  the 
death  of  said  Harold  ii,  Kneeland.     The  pleadinga  eonsist  of 
a  declaration  of  four  eounta  and  a  plea  of  the  general  issue. 
In  the   eouree  of  the    trial  the  fourth  count  of   the  declaration* 
which  charged  defendant  with  vilful  negligence,   whs  withdrawn* 
The  reaainin^  eoMnt*  charged  defendfint  with  negligence  in  the 
operation  and  nanageiBent  of  itt  ear,  aherehy  the  decedent 
without  fftttlt  on  hia  part  waa  fatally  injured. 

The  OYi donee  ehowa  that  tke  accident  occurred  at 
ahottt  six  o* clock  P.  M«  on  Deoemher  3,   191fi,   at  or  ncif^r  the 
eomer  of  Stanley  and  Irving  nTenues  in  the  City  of  liorojm 
in  this  county,     otanley  aTomie  is  a  street  running  in  a 
general  easterly  and  wQ8terl|r  direction,   although  its  course  is 
slightly  diagonal,   inclining  to   the  northeast  and  the   south- 
veet.     It  is  a  half  street,  on  the  northerly  portion  of  «hioh 
defendant  operated  a  deuhlo-track  street  railway,    the  east 
hound  care  running  on  the  south  track  and  the  vest  bound  ears 
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80a  .A.i  i  si 

.TFc»\>3  orr  to  V02IU 


•.••1'    <"««•  UIU   OOACHRO 


■•itf'*  a«  nl    )OdS£.  t©  a^. ,..i..  ijittu©^  i   ,       .-  ,.».^- 

«$#   10  9Himutit  ltn:^imr  Hiji^X^a   tail/  YAt  ,tai»ri»<?r.?    .TflM^o*^ 
•  •tmai  lAtMitt^  «A#   !•  M«Xq  «  ^ft•  •#iiiMa  tmt\  !•  isol/a«ai0f>6  9 

•  OTranixOlv  ««w   .^on^iiiX^Mi  i«lX-tw  6ik9  tnt%hn*1^k  ^^siwifa  jfeiiHr 

«4I  at  ••iifiJtIs'Mi  ff#lv  #c«£«atab  »cq|«Mia  Mtnmy  viittniBtmr  wCT 

iaa^Mafe  a^t  x^a^aiir  •tuta  a^i  ta  tiiMi«^«Mi  Jhaa  «ai/aT9qa 

#a  Jintiiooo  laaJi^dfM  Mtf  /jarf-t  «va4«  aoft^iftxv 

ei<l  i«iMi  ita  /•   «eX9X   ,€  tatinwovG  «o  .K  .4  itoaXo'o  %I9  $umtm 

Kvrf'i  la  t^lO  9di  ni  mi^aumftM  yilrtX  »a«  x*X«cvi     la  vanaa 

K  ai  sniaitirt  laa^#a  •  ai  «iuiaT«  x^Lisu  -  ^uos  altft  •! 

ai   9c-u.'oo  Mil  ffsimxt^XA   .no|/ea:iiA  ^Cia^aaw  Jbou  i^X^ia.'^a  Xnmaaaa 

-^tiaa   Mil  Aaa  #«i»«tflia«  ail#  ••   ]^lrUX»AX   ,XMSo»alft  tX#i^X£« 

f-irfw  ir  aaUioq  tXTMt»«««  aifl   «•  •iaani*  ^X*jC  m  nt  il     »t%wm 

4^A  0dt   ,x^Xl«i  laanta  taa^»aX¥yr'>  a  i>a#«nwqt  ia«6«alab 

a^aa  te«M#  #aev  mI»  mm  «>«ni  Otu—  mit  «•  BMJUmvv  vua  bntmt 


•t> 


•a  the  north  trnek*     The  street  ruilrend   trcioka  run  parallel 
to  the  tr«oka  of  the  Chlenffo,  BurllSj^ton  *  QMlnoj  Railrood, 
which  oeeupies   the   southerljr  portion  of   the  street*     Irrinc 
ftvenuo  io  o  north  and  south  stroet«  "vhieh  runs  into  i>tAnloy 
oTonae  Isut  deeo  not  eroes  the  latter  atreet*     Ht  a  point 
prbotienlly  opposite  the  northeast  corner  of  ttieso  atreota 
there  ia  n  oroaa-vallc  left^uing  from  the  south  aide  of  the  por» 
tion  of  iitanley  nTOMMO  oooupioA  by  (lef«ndant*a  traeka,   aeroaa 
the  r&ilro»d  tr»eka  to  the  north  aide  of  another  a  tract  eallod 
«indaor  aremie,    vhloh  ia  parallel  to  ^^tanloy  oTomt  «ad   to    the 
traeka  ahoTO  Kontioned.     Thia  sidewalk  ia  fiwo  feet*  four  inohos 
in  width,     A  fence  on  the  north  aide  of  the  Chieago*  Burlington 
it  ^inoy  Ballroad  Company*  e   treeka  prerenta  any  oroosing  of   the 
•treat  hy  tOMsa.     The  decedent  was  a  paasenffer  on  a  weat  bound 
oar  operated  hy  defendftnt  on   the  night  of  the  aecidont*     It  waa 
dark«   hut  the   aceae  wna  illuninated  hy  an  oleotrie  light  tvt   the 
aortliweat  oorner  of  the   two  atreeta* 

The  eTideaee  as  to  tho  eiroumatnnooa  under  whleh  the 
accident  occurred  ia  eonfliotins*     One  of  the  witneaaea  for 
plaintiff,   /«neo  a,  We1»ater»   testified  thnt  Just  before  the 
aceidentt   she  wns  at  the  rear  door  of   the  oar  preparatory  to 
alighting;    thrt  the  deeodcat  atood  there  in  oonTeraation  with 
the   oonduoter;   thnt  she  got  off  the  ear  first  and  was  followed 
iaaediately  by  anothor  paa£»engor,  Kiaa  Hagatroai;    that  Mr* 
Kttoolaad  alighted   frm  tho  e&r  after  Hiaa  Ht^sstroM;    that  the  ear 
otoppod  a  little  weat  of  the    crooH.walk  aboTft  aentioned.     Mro* 
debater  testified  thst  aha  got  off   the  ear  first  and  paaaad 
around  Ita  rear  end  and  that  when  akr  reaehod  the  aid  die  of 
the  emat  bound  or  south  track,    she  auddenly  heard  a  gong*  which 
eauaed  her  to  look  up*     i3te  aaw  an  faat  bound  ear  approaching 
and  ftawo  a  quick  juiip  to  aafety  on  the  south  side  of  tl»  rail« 


9«Z-  .      VTl«   miti    t«  «oi  TtfciA    an.  > 

ial*<i  «  #A     ,f^9ri^9  rtttti  ton  kwaIi  i^tf  •ub»t« 

k^Umt  i^ttttu  t^dtmnn  lo  ""   o 

99Jt»mt  tmti  «t—t  ietl\  9t  iUanntt*f  9ic..      ,^  .\^im9m  affinim  MfMnt 
«#liiiX«iit  •••WA4&  mC»  >•  ttlkit  till  OK  ttdf  A4  •9fl«l  A.     .Miftiiw  «i 

lMn»«li«^  MiMt  hnm  99x11  i>  .    i^o»h««»   wu 

^•c«M  *«•  fnll  til*  mit  Yt9  i«»  «d»  tllit#«fti  7»4«i(«^ 

1-!  «<ii«l«  «l#  *««•••«  wfli  CkMiw  .)hr)a£#  ud.>  :  nji  lutn  mil  kmmn* 

ii.'/.i»  «j|«*i»  m  %x«Ml  >(i«ftMOTi  Mte  •latMn^  Himt^  urn  tmm'i  #•••  m(^ 

JBl^«Ot««a   -Vm    toorotf  #*•<•   ««  ««u   «l$      •««l  Sfo^^    t*    -"A   h%4UM9 


•«• 


Mid  as  «hc  jttaqMd,  ah*  l9«ke<l  STcr  h«r  starttldvr  kdA  saw  dcecdent 

•a  th«  north  8id«  vf  the  a«rth  rail  af  tha  cast  Iwmad  traek* 
Thtr  «ar  paa8«d  her  iaoRAdlataly  «ft«rvards.     Sha  did  nat  aaa  tha 
aar  strika  decedent,  bat  &ft«r  the  car  had  paeaad,   tha  aa-w  hia 
lying  near  tha  aouth  rail  af  the  treat  baand  fr&ak. 

StthaiantiaXly  all   the  athcr  evidence   in   the   caae 
eantredicted  Mrs.   webeter'a  tentiateny  kr  to  the  ciroii&dt^zieee 
under  ahieh   the   aocidont  oeourrad.     The  othnr  paaBenger,  Xibs 
Eauatrea,    testified   thnt  ahen  aha  alighted  tr«m  the  car   ahc   did 
not  look  areuad  hut  praoeeded  in  a  northerly  direotioa;    that 
aa  ahe   stepped  en  tha  BideiinBl.k  of   tha  nartheatit  eo  mer  af   tha 
two   atreeta,   ahe  looked  to  the  left  over  her  ahouldar  and  eaw 
tha  east  bound  oar  eoBing  ababt  nid-aay  down  the  blaek  and  mat 
9t  Irring  Avanua.     Jha  had  ae  diffieulty  seeing  the  ear,  whidi 
vaa  lighted.     After  aha  hnd  proea«ded  a  distaiice  of  ahout 
fifty  feet  north  on  the  east  side  of  Irrins  ^Tenue*   ahe  hecrd 
Mra.   weheter  call  ta  her.     .^e  eana  hack  iiranediately  and  eaw 
daaedeat  lying  upon  the   traok* 

Tha   ease  vtn  triad  hjr  plaintiff  upon  the  theory 
that  decedent  did  net  henr  the  gong  of    the   eaet  bound    car; 
that   ttia  met   bound  ear  aun   standing  on  the   eroauing  at  tha 
tiiM  of  the  accident  and  that  deeedcnt  got  In  front  of   the 
e&at  bour^d  aar  and  was  run  down*     Aaoumiag  th&t  the  rersioa 
of  the  affair     as  giren  by  Mrs.  Webster  is  eorreot*   It  is 
apparent  th&t  decedent*  after  alighting  from  the  wast  bound 
eair«  passed  araund  its  rear  and  wao  atruok  by  the  front  of 
the  ai.  !:ro  aching  aatt  bound  ear.     There   wbs  ae   reason  for 
aaauning  thnt    the  east  bound  oar  vould  or  did  etep  at  the 
point  where  Mra.   ^abater  saye  the  accident  occurred.     Decadent 
iMst  hare  seen  the  approaching  east  bound  ear  and  aust  hara 
seen  Mrs.   t'/ebstar  when  she  jumped  fr«en  tha   track  la  ardor  tt 


#s»M»»i  ««i  tea  vt^XimU  mtf  t^v  t^mmX  tLn  yiifw^  Mifl  ■•  Mm 

ai/(  w«a  «(e   «t*«MQ  t*if  t^  *^  fi*tm  *iii  ^tnhmn%  «lii#«  ym 

Mar    »h.i     r:    vsa   •  £y»  %  :;.' ■■  c£X«t«* R«#«tf " 

•sin  ,i«|tK*«Mit  'TMtto  ainr     */--#^-iiiff  •».»  9itf  1^ litK  xmkam 

6t»  wte  mo  ««(^  «i*zl  b«rA«iitf  wi*?  .tailt^si*^   «jwti4»»H 

>.«•  AfiA  t»kluf€u  Tfttf  t«tpo  #'ti»X   M(^   oi   bvA^-^l  tA^   ,tf»9rKwtt   out 

In^md,  Ajftt   «»Miiov     .^nJrrrti    1a  «»kj«  r«i««  Mil  ae  4t*r»a  ;r**t  tf^li^ 
«9«  tei«  xl^itib^BAM.  iL9t^4  mm»  ffiSK     .f*!!  «#   Xi«»  v»4Ws«    .ctl 

ftofMfi   •<#  M^ur  YtltAXaXq  \tf  II»i<Xw 

■"!»   ■*»  gao»  •«♦  ■   .'■11 

♦HI  .♦.*  9itl«»«r:«»  Mft  tt«  Z'  "^w  <>■<'       '  ^*   ^-'"'-* 

»<.♦     >»  t front  Bl   #Oft  *«0t'*.'  'M?«tiOtr« 

•I   ii    ,f»vnM  »X   i»t»tf»|r    «««!  x^  Mvril}  Mr     -zijallM  mOi    \d 

'fit    >«  qnt  .  ^jtb  YO  Jb.uv^'  njio   ii!aiic<.'  rif   #)i4#  {^tiamtnii 

^;T«i>»r.iiO      ,h%T€m%»  ttmhi09m  tU  9^"^  y«jn«»0      ,&%%  rxofftr  >fU«^ 

•T«ff  #»ian  ioB  ««»  ittuo#  #•••  iaiifi»Mr«rtt«  mI^  jmni«  ovoK  #•«■ 


ATOid  being  run  down*     He  wae  not  in  the  exereia*  ef  due  onre 

if  he  innediately  etepped  in  front  ef  the  east  bound  ear  under 

the   oireumatanoee  stated,      ^here  a  person  alights  freni  a  street 

oar  and  passes  behind  auoh  ear  and  is   struok  by  another  going 

in  an  opposite  direction,    there  can  be  no  reeorery  if  sueh 

person  does  net  exeroise   oare  ooHnensurate  with  the  obvious 

danger  of  the  su rreundings •     }l«  nust  atop*  look  and  listen. 

SMllaaUf.  flAgllW  t;i.txitxA.Jig.«»   203  111.  App,   4ll;     lyurla.  ▼• 

asBO.  153  id*.   388;     Ifarhre  ▼.  Ssaie.  316  id..  128.     Under  sueh 

oiroumatanceat  decedent  waa  plainly  guilty  ef  negligence  which 

contributed  to  the  accident* 

The  cen(^etor  and  »e toman  of  the  west  bound  ear 

testified  that  they  stepped  at  a  point  opposite    the  eaet  side 

of  Irring  ATonue   to  allow  passengers  to  alight  and  thereafter 

proceeded  in  a  westerly  direction;    that  they  paaaed  the  east 

bound  car  near  the   center  of  the  block,  approximately  ISO  feet 

west  of  the   east  side  of  Irving  ATomie.     The  enat  bound  oar  was 

then  lighted  and  traTeling  nt  the  usual  and  euatoiary  running 

■peed  of  a  oar  between  blocks.     A  passenger  idio  was  standing 

on  the  rear  end  ef   the  west  bound  ear,  being  the   car  on  which 

decedent  was  riding  corroborated  this  teatiasony  as   to   the  place 

where  the  west  bound  car  stepped  and  that  idien  the  ear  was  about 

sixty  feet  west  of   the  west  line  of  Irring  ATonue,  he  noticed 

a  mmn  running  for  two  or  three  steps  and  that  he  aeemed  to   foil, 

Thie  testlaiony  as  to  the  point  iriiere  the    oars  pasued  each  other 

was  corroborated  by  the  orew  of  the  east  bound  car.     The  motor* 

man  of  the  east  bound  car  testified  that  h*  saw  Mrs.   «ebeter 

pass  in  front  of   the  car  but  that  he  saw  no  one  else  approaching 

the  ear  and  that  no  one  elee   osae  in  front  of  the  oar.     If  the 

Just 
circumstances  existing^rior  to  the  accident  were  as  testified 

by  all   the  other  witneeees,  with  the   exception  of  Ki*s.   Webster « 


9%m  9at  )•  9ak9yWK»   9ILj    as      en   »«rr    on      •mrvo  ain  ^niva    nxarv 

fit  9  m  m»^  9t*;itlM  a^vi^q  «  •nMt^     ,l»«i«i«  ••niUiiaMirKto  Mtt 

snloa  t<tif#«MJi  x^  <*ift^R   •!  kM  -xtto  /(owe  l!«iil»tf  »««««q  kmm  %»• 

dotf  U  x^tnf—vt  Oil  9d  juc»  ftvoiff    ,floii9»'x2t>   y^iaoqq*  a*  Mi 

taraiTtf*  Md  d^^  •t«^.u«a«nM»o  vims  •tfl»<x«xi»  itm  ••oU  •••T*q 

.fl»islX  teii  <o«tX   .c^rj^  .   tafM  »li     .ayiltMUNv^TM  •Ai   la  laaoAik 

M»ua  lafeflu    .ftsx  ..u  axe  ,jai^  .▼  istxl    taee  ••»!  ux  .j9|£ 

iColrfv  Maasi'^B**  ^  X'Xlti::)  >tXni«Xq  &«ir  #«afka»«Jb  «a*aaa»lajn»nXa 

•#««l>laaA  ail}  ei   ^a#iirfX-xla4» 

xao  ifRix>'.i  #cBMr  81(1  lo  tuunoinm  bam  la^uftaao  atfr 

sMa  i%»9  aifr    acriacq^qa  inioq  4  t«   «^9qqa.ta  x»^  09ili^aat 

naltiia^adr  Jk««  li^lX«  •#   ai»yM«Mi<t  vaXXn  oS   aMtwrA  BOlTtl  la 

#aAa  ^dt  feanK«<i  t*^   ^^^^  '''    ^  ''^  kat«aa««q 

#aal  08X  xX^^anlxAiq^r    ,a(doJ[tf  i^sN  :m9  teuatf 

aaw  laa  bauatf  ^aaa  aMT     .aiMtvA  ^1  >itf  j«i«a  adl  la  #aa« 

ixinmn  ^TUiaatiKis  b0«  laimu  atf#  li»  i^XXs^Mii  Ana  bitidg^l  a»di 

%mibnMSm  •tt^  •i9r  lasnanajMi  a     ,a3#oaXtf  naa«>a<r  «i*  m  la  A^^^a 

fCalite  ao  va   ailir  yulatf  «x«a  baoaa  latw  aiM    la  haa  ^art  tif  ca 

•9«X^  adt   •#  OA  xaaatlaa^  aidf  ika#«iMfniaa  wiitit  atttr  loa^a^a^ 

im>4m  ajNf  %aa  ad#  aadv  Iwdi  Dam  iM^9«#a  %aa  Aamatf  taav  ad#  atsifv 

l^ailaa  arf  ,a4«aTA  aoltml  la  till  ^aaar  aiO   la  faav  j^»al  ^(taiia 

•XXal  al  Aaaaaa  9d  tmtii  bum  m\mt»  -^wtdt  to  omt  19^  sKioAin  «•■  m 

imMm  M9*9  b^mmmn  mxmo    uLt  ataAr  talmn  •di  mi  •»  ^mmttumt  mUn 

-toioai  mdt     »tm9  bnmo^  f-i^'i  *HS   le  vaica  mtU  y<f  fta^Aiatfarcaa  •«« 

Vftfatfa>   .airM  wjsa  »  fxiili/aaf  rcao  «taiM»:r  #««a  aitl  lo  amm 

laijfaflfVTttfl  aaXa  aiio  on  vaa  ad  imdt  twi  tua  mAi   la  loail  jil  aaaq 

%.  .i.ao  ad9   lo  fooKl  at  aano   •aXa  ana  aai  #ad#  bau  «ao  aiCI 

#o«l 
ftailliaal  «a   av«v  liia!»lnaa  ad#  a.t   tatv^junltuixt  aaoojilaMMtio 

ataiatfav   .rxX  lo  fialiqvano   »dl  jUIw  aaa«a*iUlw  Tad#o  adl^   llm  xd 


th*  oonoluslon  nttoenfiurlly  t^llttrm  that  th«  deMdent  fftilad  t« 
•••   the  ttaai  bound  «ar  and   pXa««d  hlM>«lf  In  midi  »  position 
that  he  vas  •tniek  ^y  it*     Tho  bruise  en  deeed«nt*s  head  waa 
on  tho  left  side,   indicating  that  he  vas  not  straolc  by  Iho 
front  ef  the  ear  while  atteaq>tlng  to  pass  before  it«  as  Mrs* 
-ebeter  had  done*     Mo  reason  io  shonn  irtiy  he  could  not  hare 
aeon  the  approaohlng  ear.     It  vbs  lifted,  it  vna  making  the 
usual  aaount  of  nei&e,   it  w.^^a  plainly  within  the   scope  of  hi* 
TisiOA*   all  of  the  othftr  wltnesoes   in   the   case   eaw  it.     Tho 
Tiew  WRO  unobstructed.     If  decedent  hed  properly  exereisod  hi* 
powers  of  Yision  he  asuat  h&Te  seen  it.     If  he  looked  and  aaw  the 
ear  ooMing  and  placed  himself  in  eudi  a  position  thnt  he  was 
struck  by  tibe  ear.  he  was  plainly  gailty  of  nocligenoo  whicdi 
contributed   to   the   accident.     Hayk  r.  Feoria  Hy.   Co,.    154  111. 
App.   473;      C.  »,  ft  St.  L.  Ry.   Co.  t.  Dofreitaa.   109  id.  104j 
C.  R.  I.  &  P,  Ry.  Co.  T,  Jonea.   156  id.   580;     Peering  y.  feoria 
A  Pokin  Union  Hy,  co..   196  id.  1P9.     So  negligence  on  tho  part 
•f  defendant  was  shown.     There  is  no  OTidenoo  in  the  record  ndxich 
atanding  alone  wae  sufficient  to  sustain  the  Material  aTements 
Of  tho  deelnmtion.     It  is  obvious  that  under  either  versioa 
advanced  by  tho  variotts  witnoaoea  as  to  the   cir  coast  a  noes  uud«r 
idiieh  the  accident  ooQurreA»   dooodent  was  guilty  of  negligeneo 
which  contributed   to   the  accident. 

A  considerable  portion  of  appellant's  brief  la 
devoted  to  a  oritielm  of  vtirlouo  instructions  given  by  the 
eourt*  whlcAi  we  do  not  deem  it  necessary  to  disoaas,   in  view 
•f  our  conclusion  that  doeedent  was  guilty  of  contributory 
negligence,     <»e  have   carefully  oen8lder«4  theae  instructiono  aad 
are  of    the  opinion  th»ta    taken  ns  a  eerloa.   they  fairly  state 
the  law  applicable   to  the  case* 


«f* 


m»ttk%iiq  4  ^  >M  "4  1C«««AK  i>— ifcjCf  htm  9sm  hmmi  #••«  ftfif  ••« 

tMir    ttf  lUin;!9  iM  iMV  Ml  Aftj*   sAi^Mltet   ,«likt»  il»X  #111  «• 

9rx^.  :vt   bSaon    »:*1   v:rt»  *c.-f      r*    n^,'.  t»t    tHI      ••ta&lr    taut  *•#»¥"•»» 

•lit  «■•  ftaa  ibfliito»X  Ki  II     .#4  (i«mi  •t«M  ^•■h  «if  nviuiT  V*  ««*v*c 
«•«  aiC  #Ailt  n»XSl»t>%  a  dam  «X  MMjaferl  b«o«i4  fto*  saiMift  «•» 

•X4X  MX   ^.eO  ."gH  jiii»»'i  •▼  ](^i^     .invAjtsact  «4i  of  l»»f  «#lY9a«0 

#«««  Bjii-  M  ••««Bix««o  «'x    «tnii  »M  ft«  oigq  iUM#i  ^ 

itelito  J^flDti  «i0  al  ••nvltlr*  «n  at  <nmtX     .^^,  :ra««K%^9fc  ^ 

«Al«v*T  "xv^tl*  v*bjiii  ^sif*  ■jviilvi/e  wl  #1     .ndJI^tircisiofll}  »4#  !• 
■rHI«»1(lXj|M(  ^0  V'JE'^J<<S  «'"*  /lnl^•»o&l   tJ^9Vcii»»«  jiMiklo«a  «1«  rioMir 

Mft  ^  aurrla  «i«A#aan««al  •tmi'mr  to  aB«J!-..ul^w  •  •!  t»«»«¥*(b 

te«  •««iia«Tlaiil  »«*4/  ^^vmAicaan  \XXirtMMft   otajI  •!     •••a«aiiB«« 

•#JMr«    XXV|«1    X*^    ,«*l««i<    »    e»     a«(»t     «^-.iii     :!«lAl4«    Mf*     !•    ftlS 


Tha  JudgiB«nt  of  tli*  iiup«rl»r  Court  !■  rcTeraed 
with  »  finding  of  faoto. 

REVItnuSD  «ITH  FZVDZV6  OJT  FACTS, 

Bi»mo8«  P.  J«,  and  Oridloy*  J.«  eonour* 


.Sfi.V?   '«(0   CHI 


hti9  tS'      ,  .  .    yur\4it. 


•T- 


2M     -     27714 

yiUDlSQ  01*  7ACTS, 

V»  find  a*  ultinate  facts  in  thie  east  that 
defendant  was  not  guilty  of  negligsnee   and   that 
plaintiff**  lnteatat«  tras  guilty  of  negligene*  vhieh 
contribtttod   to  the  aceidoat  resulting  in  his  death* 


-V. 


•8t9At  fD  BUCKn 
$»Mi  MU«  aiiD  ml  «»M\  «i:Midt£«  «s  ft«il  «« 


2S9     -     27739 


MARY  ORIfFUI, 


▼■ 


. 


THS  lATIOVAL  CUmcXL  OT  ¥KB 
\Ap^U6llt. 


2 


APPEAL  VROm 
VUiriCZPAL  C^LRT 
OP  CHICAGO. 

7  I.A.  609^ 


IR«  JUariCS  MGRRXLL  DjOJViSRJSD  TK8  0PZliI08  07  TKK  OQURT, 


tht  &pp«ll««,  Urnvf  Orlffin«  sued  th«  appellant, 
the  National  Council  of  the  Knighte  and  Ladies  of  ^eourity, 
in  the  l£unicipal  Court  of  Chioago,   and  in  her  statement  of 
claia  net  out  the  execution  of  &  l>enefit  certificate  to 
Catherine  V.  Griffin  on  Mar eh  12,  1918.   for  the  sua  of 
HaOOO,  pajrable  to  appellee,  alleged  the  death  of  the  in* 
•ured  Beptenber  2&,   1920,  and  that  notice  and  proof  of  death 
were  fumiehed  in  CMipliance  with  the   tenia  of  the  contract* 
An  affidavit  of  defense  was  filed  by  defendant,   and  upon  a 
trial  "by  jury,   there  wae  a  Tordiet  for  |953.     Jud^nent  for 
that  auB  and  eosts  vaa  entered*  and  this  appeal  has  been 
proeeented  therefroB* 

The  affidavit  of  defenae  alleged   that  the  contract 
betveen  Catherine  V.  Griffin  and  the  Society  consisted  of  the 
benefit  certificate,   the  application  and   the  constitution  and 
laws  of    the  society  all  constmed   together;   that  the   insured 
in  her  applicntion  falsely  stated  th<3t  her  father  had  died  of 
pneumonia,  whereaa  he  had   died  of   oonauaption;    that  her 
brother  had  died  of  pleuriay,  whereas  he  also  had  died  of 
consumption;    thnt  ahe  falsely  stated  in  hor  application  that 
neither  of  her  parents  nor  her  brother  had  been  afflicted  with 
eonsum^tion,  whereas  both  her  father  and  brother  had  been 
afflicted  with  that  disease;    that  ahe  falsely  stated  in  her 


mvv9    -    8flfi 


ran  JAtflfA      I  •••ilsqfiV 

•  OOAOtiD  vo  ( 

ol  t#«ol\iixM  #Jtt9ti»tf  «t   ta  tt«J;lMi«x*  (Ntf  ^mi  t«n  ci«X» 
)•  W2*  tfi"  '  ifoxiiK:  tf  ntVt  -alitwaLiaO 

•#Mi«rae«  •!»  1«  0tnni   trfi  ifJ^in   «»nr.i:.C«|«i>0  oX  ^•ztoXam^  n** 

•arxtrxMU  |k«L#t«i*»aT«r 

#oiri#a»»  trf^  i«ili>  bw^^lltk  UM^fh  !•  >Xr«X)i'tt«  mI7 

uli  1(1  ^;feXa0«o  x<^*X»»&  •!&  bum  milMtU  .V  wiXiviiiAJ  jUMVtMT 

km  a0liuttSa^B«9  •<if   in«  a»Xl«itiiq««  mU   ••#*titx#i^  ^X^miW 

iNvMnoi  Mil  i»di  ;*imU»i»1  fcvm^aaoo  IX«  V*-^*^  *<<'  ^  **«' 

tMli  aoti»oll4n0  tii(  aI  ft»i»i>  xXmXaI  vite  SaiU    ;timiiqmimn§» 
•xwl  aX  *M«^«  ^XoaXal  vrfa  /«att    ;m«m11»  i«tll  MiX*  k^9U\\M 


*u 


appli cation  th«t  no  menber  ef  her  household  had  during  the  laet 
jemr  suffered  from  or  died  of  eon8umptloa«  bat  that  «  brother, 
vho  WAS  m  menber  of  the  household  during  the  year  preceding 
the  appXicationt  had  suffRred  from  coneunption  and  -iied  of    that 
disease  and  that  all  of  said  stateaeats  were  warranties* 

The  benefit  eertifiente  in  question  was  introduced 
in  OTidenoe  and  showed  that  it  was  issued  to  the  meabers  upon 
oertain  express  warranties,    conditions   and   agreements.     It 
was  therein    Agreed    th»t  the  application  executed  by  the 
■enber  is  made  a  part  ef    the  benefit  certificate  and  that  it 
is  true  in  all  re ape  eta  and  is  hold  to  be  an  express  warranty 
and  to  fora  the  b&ais  of  the  liability  of  the  insurer  the   saans 
as  if  fUliy  aet  forth  in  the  eertificate  and  that  the  application* 
the  benefit   certificate  and  the  by-laws  shall  be  eone trued  to* 
gether  as  foming  ports  of  the  contract*     It  was  stipulated  in 
the   certificate   that  if  the  application  was  not  true  in  ei^ch  and 
eTery  part,   then  the  certificate  should  be  absolutely  null  and 
void  and  that  it  was  issued  in  consideration  of   the  warranties  end 
agreements  made  by  the  person  nsned  in  the  certificate,   and   said 
venber's  application  and  atedieal  exrauination* 

The  application  was  introduced  in  evidence  end  ehcwed 
that  the  applicant  had   stated  that  her  f  ether  had  died  at   the 
age  of  sixty  and  the  definite  cauee  of  hie  death  wob  pneumonia; 
also  that  she  had  one  brother  dead^  who  died  tit  the  age  of  six- 
teen  years   and   that   the  definite    cioise   of  his  death  wats  pleurisy; 
that  he  died  ijepteaber  10.   1917 •     There  was  a  further  stateaent 
in  the  application  that  neither  of  her  parents  nor  £Jiy  brother 
or  sister  had  been  afflicted  with  consuaiption  and  that  no  sMsiher 
•f  her  household  during  the  last  two  years  had  died  or  suffered 
froM  oou^a    oonsuaption  or  lung  disease*     The  applicetion  further 
agreed   that   the  answers  and   atatenents   therein  contained  should 


••• 


,'c«<I#e'stf  «  lAiii  3  tut  ^sioli^mmMm  to  <^»<iJ^  ia  vr  -^ 

•itf  ^-^   ^•»>-'--- «  >^~' »..-.;•  ir.,.-   *,.f»  y..^»    |i»«t;<>^    r^itrmii  saw 


tiXrfi 


n»rU    al^titv  T(*^* 


tAtti^jiolXqa*   «<^ 

ml  b»S9lu«t^n  «^w  tr 

hmm  XXot  t-CftifiXofMf«  »i  biuods  «^a&( 

bitfs  baa    .•^••llli^v*  •ilf  nl  ik»M»0  o 
•««llaRl«ax»  X«ei: 

«Xia    lO    05  r  «    'torfiO^    Ml*    2)i^El/(    Odi     ' 


form  the  basis  of   the  ocro«n<nt  vlth  tho  Insuror  »nd  const Ituio 
a  varraa^* 

The  evidenoe  showed   that  ap^llee  w«s  the  Mother  of 
the  insored  and  that  the  eimse  of  the  death  of  tte  InBtrred  was 
pulmonary  tubf:roalosiB«  whioh  was   in  an  sdTanoed  stage   when 
the  physioian  comneaoed  his   treatment  of   the   inaared  In  .Tttne» 
1920.     The  evidenoe   also  show^id  that  Thomas  ariffinc    the  father 
•f  iaoured,   died  in  Chieago  December  20«   1913,   of  pulmonary 
tu^ereuloeis  snd   that  John  J*  Griffin*   e  hrother  of   the   insured, 
died  at  Chioa«!0  September  10,   1917,   from  pulmenciry  tuberculosis* 
The  evidenee  showing  those  faots  is  prnotieally  undisputed*   t^ 
only  attempt  at  r  denial  of   them  being  contained   in  the  testimony 
of  appellee*  who  stated  that  the  insured  was  not  treated  for 
eonsumption*  and   that  neither  her  husband  nor  her  son  were  treated 
for  consumption. 

The   statements  made  by  the  applicant  for  insurance 
relating  to   the    risk  and   declared  by  the   policy  or  any  ot)wr 
inatzunent  incorporated  with  it  to  be  a  condition  of  the  insur* 
anoe  oust  be  reg^^rded  hs  warranties.     The  truth  of  such  a 
statement  ie  in  the  nature  of   a  condition  precedent  snd    it 
must  be  literally  true   to  ereate  any  liability.     Uuch  state- 
ments will  be  deemed  to  be  material*   af^    if  shown   to  be   false* 
there   can  be  no  recovery  on  the    oontract  even  if   the   statements 
were  made  innocently.     Crosse  ▼•  Knights  and  Ladies  of  Honor. 
2S4  111*  80;     Han 00 ok  v.  Knights  of  -^-ecurity.    303  111.   66. 

It  ie  well  settled  thfvt   the  eprlication  for  ineur* 
anee  ecnstituted  a  part  of  the   oontruet*   (Crosse  t.  Kni^ts 
yid  Ladies  of  lloiior*   supra)   and  thnt  the    statements  m«de  in 
the   application  were  warranties  and  material  to  the  risk. 
These  statements  which  have  been  mentioned  as  to    the  cruse  of 
death  of  the  father  and  brother  of   the  insured  were  false 


9im*Mt9mm  hum  '^••nmmJt  9ds  dHnm  iti»im9i%^  •dJ   !•  «iuMf  wU  ai«l 

.b^iiiwr-'                 ■:   todiAi-i    ,    .ail^i'  -ta  ;fjiilJ    una  «i«*Xi?" 

■xet  h«^i!«>t#  tftt  tA^^   i.*itmfti   9tS&  1  nfii   b^ii^tn   0dm  «»«XX«q«a   \9 

H  j<r^i}H   "i(f  dim  ij*   s«  ib«J)Yr^»n;  t\S  t^um  •©. 

ii    twiti  fntloovrq,  utiit  U  ji«jt:  ft«it  ai  at  tavow/^ 

•  oi^^kt'f  rinuc      .^XXXl*:/..  XXMiyliX  •#  lai«r 

mi  •Imm  •iainfsiu   »r  'lift  it  JtJAi^  ^^ 


•«• 


•«i  rendered  tK.   «ntr.ct  void,     ^ntlncnt.1  :.r.  .,.     .,     ^^ 
2««2a.   "^  ni.   474;     ..nxl^  ,.  SaMsmal^^^KiacA^^ 
Ladies  Of  3>,m.rtit>   253  111.   460j     Hanooek  t.   Kni«^.f  ^^ 
i-U«-2^^£curit2.   saiiSa.       Therefore    there   c.«  b.  ».  recovery 
upon  the  beflefU  certiflcute  Inyolved  horeia, 

Tho  judgment  of  tho  Municipal  Court  1.  rerer.ed 
wltii  a  f indiafi  of  f&ct. 

mnsumD  with  pikdi»o  oy  fact* 

»«n«8,  P.  J.,  and  Grldloy.  J.,  concur. 
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7X1DXH0  09   FACT. 


The   court  finds  ua  an  ultiamtc  f »ot  in 
this  oaa«  that  th«  ap pli option  for  insuranea   oontaineA 
fals*   8tatcB*nts  irtiioh  wer«  natttrial  t»  tha  ri«k« 


•a- 
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.  t  ji'J    Vt»   fJiJttVt 


i**  .tnfl  ai'*igiiia  urn  *•  mhu 


Its  •  il^l4t 


JACOB  I.  121.x SKKHUAH,    doin«  buBin«j 


APPt;AL  7R0M 

<sV  CHICAOO, 


lAiriEL   J.   ^TiLOYAK, 


227  I  A,  609 

Opinion  filed  Nov.    29,   1922. 


^- 


JCEU   yOBSiDXHtJ  J'JSTICP.  lUr.^nCH  deliY«r«d  th« 
Opinion  ef  tH«  oeuri. 

Th«  plaintiff,   ailekertfuwi,   breugit  this  notion  of 
th<»  fourth  ola»»   In  the   -iunieipftl    'Jouri  ©f  Chioag©  •fcainst 
th«   di^fend'Ht,   EulllTflin,    elaimia^   that  the  latter  waa   ind«1»t* 
«<S   tc  ht»  fer  o«rt»iR  plunbinft  work,  ooraring  both  lalior  and 
natorial  furnished  ^  tho  plaintiff,   in  eomieeUon  with  an 
ap«rtffl*nt  \Mxlding  own^d  by   the  dafandmnt.      Yha  Mil    for   the 
woxlt  In  QU«ation  af^ountwd   to  :^179.SC,      Xh«   rridanef!  wao  haard 
by   tha  e&urt  l»olow,   a  Jury    baing  vairad,   «nd  tha  oeurt  found 
tha  Isauaa  fer  tha  plaintiff  and  «*nt«rad  JudgB^ant  for  tha 
aaount  of  tha  bill.      By  this  api^aal   tha  defandant  oaake  to  r** 
▼oraa  that  j^dgmant. 

It  la  not  denlad  that  tha  dafandant  la  tha  onnar  of 
tha  Imildine  In  queatlon  and  that  tha  work  and  saatarlnla  fam- 
lahad  Iby  tha  plaintiff,  whloh  fern  tha  baeia  of  his  elala.  ware 
in  faei  fumiohad.      It  is   aloe  unoontrovarted  tJiat   tha  plain* 
tiff  navar  had  any  negetlatlona  about  thla  aeA  with  tha  dafand« 
ant  nor  did  ha   aver  aa«   tlria  def«nd6nt,   er  know  who  owned  thm 
building  in  qiiaatien,  until   aema  tt««  after  the  woi*  had  been 
dene. 


8*i?t   •  ttl 


I. 


.SSei   ,GS    .ToTl  b»Ii't   roinigO 


ts-ii     ;  -7  :  jVj  A-.i-     li 


fr-ZMi(   »<Mr  BOW**!  '        "•"       .-v*   r,.f4    ^f   wtnm.tw  09li*mvn  at  <!•« 


It  «ii9«ar«  from   the  «Tii«ne«   that  one  Halm,  ««■  th« 
4«f0n  iAnt*«  *g«»»t  l«  lo«1tla«  after  thi«  bailding  o  t«  Cotobar 
I,   1920,   and  after   thxt   date   tlia  d«fend(<nt*s  agent,   harlnc 
•harge   of  thla  Imlldlng,  «a«  ©ne.   Halm.      The  plsintiff  teetl* 
fled  that  flahn  atMirRftad  him  to   do   the  eerk  aaad  far,  in  ( oteber 
•f  that  year,      Both  Hahn  and  Hela  wereoriglnalljr  nade  9«rtle« 
defendant  in  thle  eaea.      Hahn  vae  fterred  with  eunaBOtt*  hut  Hola  va* 
IMt,     lelther  filed  his  appearance  in  the  eaee.      Beth,   heveTer« 
were  eubpoenaed  as  vltneseee  end  appaared  at  the  trial.     Xhegr 
wmrm  nailed  aa  vitneeeee  \i^  the  plaintiff,   under  iieation  33  of 
the  ^unlolpal  r;ourt  Aet.     Hahn  testified  that  be  oeaeed  to  be 
the  acant  of  the  building  in  question  on  Cetober  1,   1920,  at 
vhioh  tiaa  he  turned  it  ever  te  Helnj   that  at  the  tiaa  he  tald 
lala  it  was  aeoeaeaxy  te  asake  eoste  repair*,   and  he  eugjeatad 
that  th«gf  ba  made  before  the  aold  weather  eane  on,  aa  the  re* 
yaira  inrolTad  the  steas  heating  plant j    that  he  told  Holm  he 
had  known  the  plaintiff  far  aorae  yeara  end  that   the  plaintiff 
had  dene  work  for  hia,   and  ha  would  reeeocnend  hia;    that  Hola  aaid; 
•Oe  ahead  and  do  whataTer  neeeseary  repairing  is  tc  ba  dona"; 
that  following  thin,  ha  directed  the  plaintiff  te  do   the  work, 
and  that  after  the  work  wae  dene,   the  plaintiff  aaked  hln  ta 
whoa  he  should  send  the  bill  and  ha  told  hia  it  ahauld  be  aent 
to  Mr.    Hola,  'Who  waa  the  accent.      Whan  Hola  wae   put  an  the  atairt 
^   the  plaintiff,   under  seotien  35,   ha  testified   that  at  the 
tia*  Hahn  turned   the  buildintf  over   te  hia,    in  Cetober  1980,   ha 
aentioned   the  feet  that  a  plumber  wae  needed  te   fix  aeae   piywa* 
and  atated  farther  that  he  would   send  hiia   (Bala)   a  plambar  that 
had  been  doing  werte  for  hia  (Hahn)   for  eeveral  years,   whereupaa 
he  told  Hain   te  ^rlag  hlia  in  nnd  *end  ww  will   find  out  what  la 
ta  be  dene  and  take  it  ap  with  the  owner."     there  was  ecne  ewi* 
denae  in  the  reeord  tendingto    •^^•v  that  /during  the   tiaa  Hahn  waa 


tairarf   .faMji«  9*tnmM>  &B»  •OS*/   ,1 

•  »JU 

•#  mU  MA*  Wki^UUi  9*i   ♦•««^  •••r  )fK9V  »«i  -t»lt«  i«Al  ft«« 
tffM  9^  %l>mi9  tl  mid  kUt  «<  »nii   iiltf  •/U  M««  AXuMtt  Ml  Mtfv 

#Mll  %0immi^  m  (mX«M)   ^iJt  ka»i   kJuom  m^  *tn49  kMs 

mpqjnx'^itii   ,wtmx  1«»»»t««  tel   («<*«)  «w  t^"*  j^»«  »«lo*  «••<  k«* 

•  I   #j.  :-    ••  b. 
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thft  agvnt  9f  th«  VulldinCt   thn  (matcai  ««•  f«r  kia  t«   tak«  ear* 
«f  at  l«ast   th«  miner  r«p«lr»,   and  de<tuot    tbi>  <to»i  of  pueh  r»> 
f«lr»  from  the  meathlj  eelleetieit*  is  ths  way  vf  rents »  and  alaa 
deduct   the  Janitor's   aalary  and  tne  a^ent**   eoonlaaiona  and  re> 
aUt  the  balaaee  te   the  eener,   and  that  the  aaioe  cuateai  prevailed 
while  Kola  vaa  the  agent. 

The  plaintiff  haa  net  fil<«d  may   brief  in  this  eeurt. 
In  support  of  his  appea^t   the  defendant  flrftt  ccatendu   that  the 
plaint  iff  failed  te  estaMlsh  hie  Gontention   that  Hahn  had  heen 
dlreoted  V  Hola  te  miyley  hin  to  perfera  the  werlr  sued  for,  Igr 
that  pr«peAd«!ranae  af  VYidenee  ehieh   the  law  requires.     On  that 
point  Uahn'»   t.<?rti;«ony  wac   f«Tor«bl«  te    the  plaintiff,   and   that 
ef  HolB  was  not.      Thasd   two  wit  nestles  are  the  only  ones  who 
testified  en  that  point,   ^tnd  the  as^gtiaent  ••«««   to  be   that  ia 
that  situation  it  etannot  he  said  that  the  propter  authority  !• 
the  agent  has  Itean  eatabliahed  tiy  the  preponderance  ef  the  evi* 
denee,   eiting  Milwaukee  ^ormfating  Co.  t.   Kennahanp   817  111.  Apa 
•47,   (XsaaranduB  opinion)  imioh  is  hasad  on  il'easlee  r.   glass. 
•1  111.   94.     We  hare  preyiously  had  oceasioi^  to   say,   and  her* 
repaat,   that  in  our  opinion  it  ie  net  the  law  in  this  State, 
that,  where  two  witnesses  eentradiet  eaeh  sU^ter,   one  testify* 
ias  in  the  affiraatiwa  on  a  giwen  preposition  and  one  in  the 
nagatiYt,    that  it  neoessarily  follows  thnt  the  preposition  has 
net  been  sstablishod  by  a  prependeranee  ef  the  eridenee,     f^nk 
wh«»r«  thi^re  are   twe   euoh  contradicting  witn^es^s  end  eewe  eer» 
rsberation  of  th*»  witness  Btaintalnini;  the  ns^ative  of  the  giren 
preposition,   it  mi^  properly  be  held  that  the  affir»atiT«  sf  the 
prspesition  has  been  established  by  a  prependeranee  of  the  nri* 
d«n«e.      It  may  be  ol early  apparent   to   the  eourt  or  Jury  that   the 
witnessfer  the  affirmatiwe  is  telling  the  truth,  9h<>veas   the 
witness  for  the  defendant  is  not,   and  that  suoh  apparent  eer* 


••!•    i-u«  t*    taw         ■       ■     -r 


1- ».    f;nn.iuii     •lO^XJl.l,    « 


^  .til)  kmm  ^tr^  %iO  m«Vi»«  •#  mia  t»i<«a»  »^  ttXoii  ^  ln^itunth 
tmtU  rO      .vftiXiLtp^*:  ««|   ««!»   jrtuJMhr  ••a»friv»  It*  •bccin  «ktMriKp»M  t*<ft 

•I    #M(#    •(}    9#    tNM»««    tfWNHMIffJI  «»lt|    »•«    •«lU««    tMi»    «•    toil: 

«m4^B  aJtiU  «i  wX  •i^i  itm  «^  <ii  a«JiJii4«   4--    -.  -■...-    .ijtiH*^ 

M<4   ai  •«•  bfw  «toX^Jt«*t»iui  ««Tij|  «  «•  ^tUmeiV'^m  •Jfi   wi  i«l 

Maim      .^Mr»l^lr»  mU   Ita  «»s«t»Aft«««rtt  «  ^  J^Mtel/rfu^?"    n««< 
•tto  aKAc  Irns  «««9nali«  j^  U  ftl^asl  a*«  if  aim  9«^   «t  > 

•l«a  •tfi  1«  *Miat*te«<9<»^  A  ^  »a4«lltf«#4ia  «««f  maA  MoUlm9%w%^ 

•4dl/   aaa-r^ilt   ./tJfMti  ariJ   t0liX»t   •!  •▼A#*«KJt\A  •/!#   iala4«tt#i« 
•«ae  #B»«*«q  «<W  k«u    .  1  #mfci>t?j  a#t» 


roboratlon  mm  thm  latter  mm^  hav«,    is  Mually  unwortigr. 
«tmb«r«  alon«  Qaam«t  d«t*rnln«  th«  <iu#ation.      Ft  rat   .  taf  Bank 
-  Jlf  rlano  ▼.    inmmmm.   aai   111.   App.    668   (MaiaarandUA  epinlcn)   and 
eaa«a   there  olt«4.      Gaara  HoaWe>  h  Zm,   t.   ttcar».riajrteB  Usmhmr 
Cm,  Ama,   Ct.   ?ir«t  lJl«t.   Ca««  So,   £7188.     Oplnicn  filed  Cetebar 
18,   1922.      7h«<>r«  !•  anath»r  reason,   hoaeYer,   w)«r  tha  4tt4cRa«% 
raeoTered  V  tha  plaintiff  eannot  stand*     On  his  own   theory  of 
tha  oaaie,   ha  was  direoted  to  do   the  work  whleh  is  the  hasls  of 
his  elaia.  %gr  Haha,  »%  a  tine  vhen   the  latter  admittedljr  vao 
nc  lender  tha  defendcmt'o  agent«     But  the  plaintiff  seeks  to   fix 
I&akility  en  the  defendant,  V  reason  of  the  fast  that  the  employ 
ai«»t  of  the  plaintiff  )gf  Hahn  «a«  authorised  hy  Holai,  «ho  aaa 
then  the  defendant's  cigent.      That    leln  vers   the  agent  of  the  owner 
of  this  hailding  at  the  time  in  question  is  not  denied.      ¥here 
it  seme  eontroYerey  oTor    the  extent  of  his  authority,   aa   to 
whether  it  was  limited  to    rfoll<>'OtionR  of  rents  or   inoluded  the 
Bwlcinc  of  repairs.     But,   if  mm  aanme  that  his  authority  «aa 
broad  enough  to   iaolude  the  making  of   repairs,   it  would  not 
follow  that  he   oeuXd  delegate   that  authority   to  another  nnd   that 
this   delegated  authority  ecu Id  be  exereised  I7  the  latter  and 
the  priaeipal  be  bound,*   especially  where,   as   in   the   cane  at 
bar,    the  one  to   whom  the  delegated  euthority  was  allofred  to  have 
boon   extended,   was  one  who   hi^d  formerly  been   th<*  defi^n'ient's 
agent  but  vboBO   serTlees   the  defendant  h^d  reeently  die^eaoed 
with,      there  an  agent  has   charge  of  an  apartment  hou»e  for  an 
owner  and  is  giwea  authority  by  him  to  haTe  repairs  made  as 
they  may  beotsse  neoess«yry,   the  owner  reposes  neof^ssarily  his 
personal  oonfidenoe  in  the  Judcpseat  and  honesty  of  his  sgent. 
And,   where  that  is  the  situation,    the  agomt  may  not   delegate 
the  authority   to  another*     Anyone  assuming  to  aet  for   the  owner 
wmder  suoh  delegated  authority,   cannot  bind  the  priaeipal.     la 


•Airr  "9  \f9»m^  htm  imaanJmi  m 

*ai  ««t  lo«  0^   ^X«Mia«  MBOVT 
.iUi«xei«i«4  wli  MX4f  ^<ian4in 


I  la   i»Tiv 


?adriAg»  ▼.      Holw»y.   1»  111.   44«.   a  prinoipal  «pp»int«d  an 
attornigr  in   faet  tc  itot  for  hlii  in  r«o«T»rin«  posceBsicn  tf 
certain  property  and   to   take  any  pro««<^4insa  at  law  or  in 
•quity  neo«s«rry    tr>  aooompliab  th«  d^nired  o1»j«et.      'ilia  attar* 
nay  in   fact  aapleyad  an  attorney  at  law,    to  salta  daniAnd  for 
poaaae»ion,    »nd  aarYa  a  written  notioa.      Tha  trial  eourt  ax- 
oluded   the  avidanna  af   the   nf^rTiaa  of  Uim  notioe  and  tha  nak* 
inc  af  tha  danand  far  paaaaefticn^  on  tha  ground  that  tha  author* 
ity  axtandad   to   tha  attorrifly   in  foot.   ^   th4»  prineipal,   oould 
iM»t  ha  drlagatad*      In  r<»Teraiag  thA  Judipsant  tha  eourt  oha^rrod, 
that*   *in  porfarounnoa  of  «  goaoral  or  apaeial  afianey.  tnany  nata 
are  to  ha  parfe7«i«d»   of  an  inilffarant  naturo,  vhieh  wmf  mm  voll 
ho   done  by  ene  person  aa  another,    ^na  ^hioh  an  agant  night  find 
it  axtromaly  InocBToniant   to  parferm  paraonally.     "i'lnm  aaxiM 
vithhoidlns  tha  power  of  auhdalagation  of  authority  only  hae 
plaeo  wh«n  thf<ra  i«  an  ohjaet,   an  and  to  ha  geiaed  •-  wh<>ra  tha 
itttf^raat  of  the  prlneipal  may  he  aaglaetod  or  injurad  try  aub* 
stitution.     Whan,  from  tha  nature  of  the  aot  to  ha  deoot   there 
oan  ha  no  differenoe,   the  principle  oannot  apply,      Suoh  la 
the  saao  hero.      There  is  n<^ither  eenfidenee,    akill,  dlBoretian 
or  Judgamnt  required   tc   delirar  a  written  notioe,   «nd  make  aath 
mt  it,  «^ieh  etoaid  prarent  the  enplayment  of  any  one  hy  an  agent.* 
Tbo  aourt  hold  that  tha  aot  tht^re  Inwolvad,   fall   etrietly  within 
the  alaaa  mf  aoto  whioh  oti^ld  he   del«caied  ta  another,   by  a  duly 
authorised  agent.      In  Groaier  ▼•    Reino.  4   ill.   App.    ftd4,    thia 
eourt  held  that  tha  general  a^ent  of  an  owner  of  a  huilding, 
Toated  with  judcinest  and  oi  eeretien  in  the  employment  of  an 
engineer  for  the  huildine.   oould  not  delegate  that  autharity  ta 
a there,    sc  as  to  aake  the  aata  of  the  latter  hindinn  upon  the 
prineipal. 


•1  af^ 

IX*v  m*  f^c 


^,    b'itir^li    (trii    >#   )|flt 


,||lilllllm    «    4  9   ir  A<<9  aw  If  /Iff  yd   Xjn«»n«9   «nj    /niP  ■  'itiot 

.X«f ienxtf 


In  our  opinion  th«  ag»nt  of  *  Imildlnc,  vhoM  «uth»r* 
liy  lB«lad«»   th«  aalrlnc  of  n«o«amaty  rrpiiirB,   mmy   a«t  d«l«gat« 
that  Authority  to  snoth«r  mnA  tpjik*  th«  prinoip*!  liftlilo  for  tlio 
•«ta  of  ttsio  lattor.      HcceaeRrlly,    in  malrlng   iho  aut^iority  of  his 
as«nt  broad  onsugh  to   inaludo  th«  making  of  ropairo,   the  prin* 
e  It  pal  is  r«poBin£  oonfldenoa  in  th«  Judsaoat  and  mtnoatjr  of  hi  a 
agont,   and  for  that  roaaon  auoh  authority  nay  not  bo  dologatod. 

In  th«>   oaiso  at  \mx,    thor«for«t,   ornn   if  wo  aoaume  that 
Heln  was  aathorisfld,   not  only  to   oollcet  th«  roato  but  to  nalro 
ropaira  «h«n»Yer  naeeasary,     h«  ooald  not  dalogato  that  author- 
ity    to  Hahn.     And,   «v«n  if  Rahn'o  teotinony  ie  norroet.   and 
Helm  told  him,   on   th«  fir«t  of  retobur,    to   go  ahoad  and  do  what* 
OTor  noe^floary  repairing  w».a  to  b^  dene,   the  principal  would  not 
bo  bound  V  anything  Hahn  did  in   oarrying  out  those  direetiono. 
It  ia  apparent  from  the  reoord  that  the  plaintiff  knew  he  waa 
daaling  with,  tha  agent.     When  the  worlr  waa  done,  he  aalred  Mahn 
to  whomtho  bill   should  be  aent,  and  the  latter  told  hia  it  abould 
bo  aent  to   Holm.     Cn«  deals  with  an  agent  at  hie  peril,   end   in 
so   dcin£  it  is  inouasl^ent  upon  him  to  satisfy  himself,   not  only 
of  the  fast  that   the  one  with  whom  ho  is  dealing  is  th<>  agent, 
but   that  his  authority  is  auffioiently  broad  to   inoludo   the  matto' 
in  hand. 

For  the  roasono  stated  the  judgment  of  the  i^unieipal 
Court  is  rsTersed. 
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27I.A.  60^ 


opinion  filed  Nov,    29,    1922. 


3 


f«ttiid  iittilty  of  «oa%««9«  ttf  9«t^jrt«   fttr  whiob  )t«  ««6  fitt«4  #ft^C«GC 
and  «ra«]r««l  %e  inty  ««]rtfti&  ooftin  iaald^nfe  to  tiM»  t«kiiiir  of  «vi« 
4«iM«  b»foi'«  tft  M*»t«r  In  Cfo«tt9ti^«     th«  »I !•«;«<&  ««At««pt«  vi^ioli 
kiui  W#it  o««£>lad»<»d  Of  \tjf  Xh»  |»«tlt&en«]r  A«4«r»c»  ii  Liad  Ufc« 
Co.  oosioiotoa  of  o#rt»i«  oots  upt^n  ih«  port  of  Xh»  r<»«t9c«fi<s»nt 
eiMuroli,  whi«)k  «oir«  1^X4  to  >h»  in  TletloUon  of  tiio  iorflio  of  o 
jKinuuttoat  iftjiiiMtioa  d»oro«  v»ilek  toAd  proTicuoljr  1>o#b  ooaurod 
Ify  th«  AadorooA  A;  JUad  k'fg,  Co.   oie«tiaot  -^iwiroh,   th«  'Jtrj^e-ntoro 
fiLo%riot  eeunoil.   thoir  asiwato  and  ropr4»»«ntaUvoo.  «B<i  oth«ro. 


fko  iooaoo  iBTclTod  in  thio  £»roeo«Ytfla4t  ojro  tha 
mm  tlko  looaoo  iavolvad  in  Oaao  iTo.   ansi,  aMei»  ie  baood  a^oa 
tha  MUM  injunotioa  decsi-oo  oad  iho  »«mo  p*titlo»a  te   ohoa  oouoo. 
Wo  sjro  tMo  doy  fiiias  aa  opiaiea  ta  tii»  oaoo  y«f»rr«»<i  to.     la 
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.▼ 


n  f>  •• 


.uiiCI   ,  es   ,voV-  bBiil  aoxnxqc 


•a* 

tiam%  •Fl»i»n  wm  hftv*  fully  •«^  ferUa  %b«  ftt«^»  InvolTsd,  «aa  Um 
Iftv  wHioh  tm  Oiiy  •piftitm  is  ai^j^lKirsU*  te   Ui«tt«  f««(*»  »na  for 

%kmt  r*»peAd«Ai  Clmrola  im»  pro^rXjr  fouau  to  iNi  ia  «*nt*s.pt  ttf 
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opinion  filed  Uov.  29,  1922. 


KR.   ?li«5lfiIJ[ia  JUaWC':  1'»DJISC«  d«liv«r«d   th«  Clinton 
•f  th«  court. 

By   this  appeal    tli«  ci#f»iid«nt  seeks   te   r«yers«  a  Judg- 
Bani  reoorartd  ty   the   plaintiff  in    tha  uuiilcipal   Court  of  Chioa^ 
la  th«  data  9f  llSTO.cc*  vhieh  jud«n#nt  followad   th«>  Tardiot  of 
the  jiary,   finding  the  iseuee  for  the  plaintiff   and  aaaaselng 

his  damftg<>B  at   that   «mcunt. 

It  appears   tttm.   the  record  that  the  !>leintiff  owned  an 
autemebila  vhioh  he  br^d   tntreheeed    fer   the  use  »f  his  dPUjtirhter; 
that  the  autoiaebile  vaa  kept  in  the  defendant  gerage,   &nd  when* 
ever  the  plaintiff* e  daughter  wanted   te  ure  it,    she  veuld  e&ll 
up  the  geraga  and  ask  thax  it  he  hrou^ht  ever   ta  h«r  liaK*  lay 
aae  of    the   defendant's  waployees*    nnd  »hen   she  was   thro igh  using 
the  rrar  she  vouAd  eall  up  the  defendant  %nd  aak   thm  to   send 
one  of  thsir  men  to   take  it  h&oir   te   the  ^rage.      It  also  appears 
that  there  were  oeoasiona  on  vhieh  an  employee  of   the  defendant 
drare  the  plaintiff* »   dftu,hter   to   seme  deeignatstti  plsee  and 
thep  returned  to   the  «era«e  with  th'»  ear.      At  other  tisog  aha 
directed  the   defendant  to   deliver   the  atiX  to   her  at  places  ether 
than  har  hosia. 


.£;sex    ,Gji    .Toll  fciiil  .Toiniqo 


,i%ti—  •i<J    !• 


iX«e  ft(t/9«  *6m   ^it  •«u  ««   b«j««nr  t^tJ^ii^-^  ;olaX<i  •*«  v^vv* 

Mit    ■■■■  '      -     ■'■!   ^> 


-a* 

It  furth«r  ap0«ar«  that  en  th*  trrmning  of  Jun*  21, 
1916,   Mm*»n«  oall«4  up  tk«  garaga  and  dir«et«<l  that  th«  «iar 
In  quaation  be  a«nt  to  8C8  Tovar  Oeurt*  vhlch  waa  not   tha  raai* 
^•nn9  af  tha  plaintiff  nor   that  af  hia  daughter;    that  ttnu  af 
tha  di»f9ndant'«  mmployn  took  tha  oar  to  tha  plaaa  daaignatad, 
iMt  found  no  ona  th^ra  tc   r«o«iTa  it;    that  ha  than  drara   the  aar 
ta  tha  plaintiff* a  raaldenea,  %hleh  «aa  ahout  a  half  mlla  fraa 
tha  Tavar  Court  addr<»aa;   that  upan  arrlTli^r  At  tha  ^'lalntlff*» 
hMM,   ha  was  advlcad  Vy  tha  plaintiff  that   th«>   nar  had  not  Veaa 
•rd«rad  out  of  tha  garaga  and  tht*  plaintiff  diraati^^d  the  laaa 
ta   take  it  haok  tharct,     fha  evid<»noe  further  ahove   that   tha 
plitintiff  ianedlately   talephonad  tht^  garafo  and  talked  vith  one 
BalB.    tha  nanagar,   and   told  hl«  aVoui   th#  occur race a  juet  ra* 
farrad  ta»   and  otatad  that  apparently  aona  <fn*  aust  \>9  trying 
ta  ataal  tha  o^r.     Ra  told  Baiti  that  lia  had  lnstrueta€  the  d«fnad< 

ant 'a  «npleyaa  to   return  the  car  ta  the  «:»ra«a  and  kaap  it  thara. 
and  in  thia  oanveraation^   tha  plaintiff   teatifiad,  he  tald  Sain 
that  und^r  na  eireunataneea  vaa  he  ta  let  the  oar  go  out  af 
tha  K<^ra«a,  until  ha  firat  telephonad  the  plaintiff 'a  houaa.  and 
that  Bain  aaaared  hia  ha  vculd  aat  let  the  oar  ga  out  ualeae  ha 
firat  telaphoaad  tha  plaintiff. 

It  appaara  fren  the   taatiaaay  of  fiain  that  a  faar 
ainutea  after  thie   talk  ha  h«d  with  the  plaintiff  pr^r  tha  tela* 
Iphaaa,    eoaa  man  eallad  up  the  grnxng*  and  a^in  naked   that   thia 
aar  be  aant  to  Sca  Tawar  Court,  and  that  he,   Bain,   told  tha  aaa 
that  he  eould  not  hare   the  oar  without  an  ardor  froM   the   plain- 
tiff.    It  la  llaia*s   t^stiBony,   further,    that  about  three  ainutoa 
later  tha  telephone  rang  again  and   tha  peraen  on  the  telaphano 
aaid:   "Thia  la  Mr,   Pauling  talking  agaia";    that  he  was  rery  aure 
it  waa   the  plaintiff* «  Toiae,   and   thet  he  tcld  tha  witaesa  it 
would  be  all  right  to  let  tha  young  aaa  hare  tha  eur,  and  that. 


•a« 
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ttm  •itt    •Tint    >1^fii    Ki'    '.trf^     ;;i    •vi»of>t    99   9t»et#   «««   •«  kJWOlt   #«tf 
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n-vrifc    tt»*ftti»f 


•4  «ii»Xn0  iv«   IB 


t«9A«J  ««!'•« le   an  T»b*-i 


tUi   imsit   ^9tf»«  ffi«»«  ten  ftAcrtA^  «^JI    ««  ft«<X««  AMI  ••*•    .MMM 


XhMTmipxm,  h»  Mnt  ent  ttf  tht  flmplcy***  tf  tin*  fi»rM«  ^    ^« 
Yftirttr  Court  a4dr»»ft  with  tto«  ear,  aaA  It  ««e  l«ft  th«r«  vith 
a  young  mm  who  ««•  th»^r«   to  r«e#iT«  it.     Tho  «er  «&•  n«Tor 
■•on  aftor  t^At  and  it  vao,   yrooaMiWLjr.   otolon.      Tho  plaintiff 
brought  thic  aetion  agalnot  tho  <of#n<lant  ■••klnn   to  r<ieoTor 
tho  valuo  of  th*  ^mr  on  tho  ffroun^  that  Ito  lo«o  was  duo  to 
tho  dofondant**  nogliconoo. 

In  oupitert  of  tho  appoal,    thi*  defi^dnnt  eontondo  that 
on  th«  oscaaion  in  Qunotion  tho  oar  vao  dolirvro^  imrsuaat  to 
a  ouotm  that  hod  oxistod  fro»  th4t  tl»o   tho   ear  hadheon  firot 
lireusht  to   tJ!t«  gar«so;    that  th«  arnuutwtant  isado  \v  tho  plain* 
tlff*s  tisu^Thtor  Vaa  that  it  wao  to  ha  delirorod  to  hor  heuoa 
or  ouoh  plaeo  no  eho  night  ord«r,   fron  tiao  to  tin«,  and  that 
tho   dofondant  had  ha«n   d^^livoring   tho  eer  purauaat  to   ouoh 
•rdors  for  owno  noako  and  it  io   tht   oontontion  of  th«   dof«>n4» 
ant  that  in  doliTorlns  tho  cor  ao   it       did,   on   th<r  oocaoion  in 
tnootion,  ordinary  aara  «aa  oxoroisod. 

In  our  opinion   thio  oontontion  i«  not  t«nablo.     A  noro 
r«oitation     of   th#  faeta,  ao  th<!y  arr  aharo  oot  forth,   io  Buf« 
ficiont  to    indiOKto  that  after  what  had  eonurro^i  within  a  fow 
»on«ntB,   tha  defondant  eeuld  not  ho  mid  t«  haro  oxioreiood  erdin* 
ary  earo  In  annding  tha  oar  to   tha  plaea  dooignatod  purouant  ta 
tha  oooond  rocmeat,  without  eallint   the  plaintiff  haek  tn   tha 
talophena  to  rcak*  ouro  that   the  authority  that  purported  ta  he 
ooning  fron  the  i>laintiff,  waa  really  e«aine  fron  hin.      It  appoaia 
fra«  the  oTideaee  that   the  peroon  who  wao  aaking   tc  h»Te  tha  oar 
aant  oyer  to   tha  lower  (Joart  addroso,   told  Mr.    Bain  that  h»  wao 
Mr.  l*aulini:,   Jr.,  ^t  whan  Bain  wao  oalled  «f  ky  tho  porean  elaia- 
in«  to   ko  Mr.   Pauling,   Sr.,   the  plaintiff,  lain  nado  no  nantien 
of  thio  faat. 


M^lv  ttTSA^   l'\«X  4Uf«r  il  ftftn   ,«#«  4««%kMi  /icwd.  ->• 
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It  is  th«  further  «oiit«ntlen  ef  tH*  AefendMit   that  • 
■]»««ial   oentmot  b«.d  >»««a  ««««  vith  i^i«»  Pauling  with  r«f«frcii«* 
to  4«f«nd>'jnt*a  liability  in   th«   ca««  af  la««,   %ty   thaft*   aaaag 
•  tliar  thinga;    that  Bain  teld  her  that  tha  garaga  v&ultf  aamma 
no  raaponalMlity  for  the  aar  In  d«^U▼ariag  it;    that  he  aallad 
hmr  at ten ti en   to   th«   aigna  about  the  garaga,    oaylng   that   they 
would  not  be  reaponoible  in  eaee  of   thefta,   and   that  he  wanted 
har  ta  anderotnnd  that  thia  aaa  the  oaaa,  and  that  aha  replied 
ihAt  thegr  aaad  not  vorry  about   th«t  as  they  vera  haTlng  tha  oar 
inaurad.     It  ia   the  defendant's  poeitien  that  this  oonTeroa* 
tiea  roliOTod  the  d^^fendnnt  from  liability  for  the  theft  of  the 
ear*  under  the  oireunetaaeeo  teatifl<<^d  to. 

Assunlng  that  the  ocnraraatioa  referred  to   took  ylaao, 

and  aacunted,  as  the  defend^int  oontende«   to  an  agreenent   that  tha 
defendant   ahou  id  not  be  liable  in   oaso  of  theft,   it  oould  not  bo 
hold  that   auoh  an  agreement  eovered  a  eituation  aueh  as   the  ono 
disolosod  by  th»  OTidonee  in  the  ease  at  bar.     Sgr  aiieh  a  oon* 
traot  the  defwidi^nt  oould  net  reliero  itoelf  fro*  tha  ooaao* 
<|uono«B  of  ita  ovn  negligenoo.     >'luoh  an  agreemAnt  aa  ia  relioA 
ttipOB,   oould  only  refer  to  eituatiena  iarolTing  the  theft  of  tho 
oar  freai  tho  gajrago  uadar  oirounatanoea  ohotring  no  nagliganoa  oa 
tho  part  of  tha  defendant*  or  a  theft  of    the  oar  froB  the  plaoe 
dealgnated  for  its  dellrory  after  it  had  been  deliTored  by  aoao 
attthoriaad  peraon,   or  olrou&BtBaoos   similar  te    those.      It  is  tho 
further  oontentlon  that  the  plaintiff^  aho  vaa  the  only  witness 
aa  ta   the  value  af  the  ear«  tMis  not  qualified  to   testify  on  that 
queation.      Ihia  witneae   tertified  that  ha  bought  the  oar  a  llttla 
over  a  atonth  before  it  was  stolon;  he  vas  fanlliar  with  aata* 
mobiles  and  had  owned  several  different  en^ra;   that  ho  had  na 
oaciporienee  in  bnying  and  sailing  autenobilea,   anooft  aa  an  owner; 


mwf  J^»««  ttsjvv^  ^'  '*^^' 
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•ft* 

tlmt  thtt  ear  in  qii«»ti«n  wmm  worth  around  $16rc«CG2    that  it 
was  a  now  oar  vhan  h«  i^reha»«d  It  and  had  l>a«in  uoad  about  alx 
fnieka  wtian  it  aas   stol«a»   end  that  it  had  haan   run  about  8CCC 
ailas*     Ha  wae  aokcd  vhat  ha  paid  for  tha  ear,   )Mt  ehjaatioii 
to  tha  fUAStion  wao  ouotalnAd,      In  o«r  ovinien,   tha  vitaaaa 
aaa   shaan  to  b«  qualified  to   anawer  tha  quootiono  ho  did  ana* 
var  and,   fttrthamora*   |hat  ha  aheuld  hara  %aan  yamittod  ta 
MKowar  tha  last  Quootian  raf<i»rrad  to*  to  vhloh  th«  eourt  cuo* 
tainad  an  ahj«rotioa,      Xha  prio«  a«t»ally  i^id  in  a  haaa  fidf 
aala  ia  adnissibla  to  prova  th«  Talu«  of  the  i>rop«rty  inrolTad, 
aad,   in   tha  aha«nea  af  further  taatiaieigr*   io   ouffieiant  proof 
•f  aueh  raJua.     Johaaon  y.   Yha  C»nfiald»gaigart  no.  .  2«2  ni, 
^^U  2i£ia&t£  ▼•    Uotol   LaBalla  flo..    III.    App.    at,,   Jlrot   Oietriot, 
«aaa  Sa.  S71S3.     Ctiinioa  fllrd  toteber  19,   1922;   Saara  Roabac^ 
A-£Sb.  ▼*  J*»Rr».    Blayton  La«ba>  ga.    111.    App.   St.   Tirnt   Dlf^trioi. 
Oaaa  Ha.   87I8S,   opiaion  filad  Cetobar  18,   1922. 

It  io  furthar  argad  that  the  Tardiet  ahould  not  ba 
Iparsittad  to  otaad,   inaanaah  aa  it  la  not  responoira,    th«»ra 
baing  na  ovidanoa  in  tha  rmwr*  to  Jaetify  a  rardiot  of  $12G0*0C. 
This  eoatonticR  aloo  eannot  be  auetainad.     If  tha  ear  la  quaa* 
tiea  aaa  worth  Isl&CO.CO  itean  it  vaa  new,   and  it  had  baaa  drivan 
appraxisMtaly  accG  mlloo,   evar  a  pariad  of  aix  aaaka,   the  Jury^ 
wr^  ontiralj  Juatifiad  in  oonoluding   that  it   then  had  a  ralua  af 
|1200«CC«     tt  if  in   tha  eyiaion  af   tha  vitaaae  Pauling,   it  wae 
worth  #1SCC  whan  etolan,    the  Jury  ware  aqually  Justified  in 
eeaaludiag  that  in  Tiaw  of  tha  athar  arido^^ee  a«  ta  the  axtant 
af  ita  aaa  and  the  faat   that  whan  atolaa.   It  w«a  a  aaed  cnr,   it 
•hould  ba  Qcnsid«rad  •f  the  Talaa  of  only  11200*     Coaplaiat  ia 
aada  of  oertain  remarlrs  sada  by   tha   trial   Judga  in   th*<>   ecuroa  af 
tha  trial.      In  our  opinion  no  ravaroible  error  i«   ahown  in  that 


1       •  i'?'f«  p%«»^  /'  >»   iwrti*  ir.f   **B  «  aim 

A)  .  ♦♦ 


>     ,SSiTS     .0.;'     994C' 

a«(v  #1    ,o*Iatii  iiAdv  iJkHi   $tMl  njn'i  tea  p 


W«  ftnt  ao  srrer  in   th«  record  ntd   th«  jttd«m<mt  of 
ilM  itaniclpal   Court  Ib,    th^rmtfum,  »ffim«d. 


XiXLOR  AHi}  o*oojniCK,  JJ.  ccidim. 


iirttf^hMi    ^iU   %nr*i  t  cct^A 


IM  •  27114 

\ 


Wf«ii«*, 


lUL  yiioic 


AUOOST  KHIQUCLS, 


A9»«i^«at. 


MUHXCXi'AL  COURT 
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Opinion  filed  Nov.    29,    1922. 
KR.   FR^IDIHSJ  jrutTIC'"  THiMSCK  d#liTi»ied  tli«  eplfiien 

fhis  wMi  an  ft«%loii  of  feroibl*  •ntrj  and  dviAiamr 
¥/  vMeh  th«   i[aa4ntiff  •ougat  to   mCQTAr  poBsverion  of  mi 
•p«rts«nt  eeou?i*d  by  th«  d«f«adattt  in  «  building  of  whlah 
the  plAlatiff  «»•  tii«  e«n»r.      Ihe  d*f«ndaat  p«rf«ct*d  this  ap?««l 
from  a  Judr^ant  «nt«rad  V  ih«  eaurt  in  fayor  af  tlie  plaintiff. 

In  auppert  af  tha  appaal   tha  dafandent  oontanua  that 
tka  Tii9tiv4  data  nat  aentaln  proper  praaf  of  tha  plaintiff *a 
danand  far  poaaaeiplan  9T  af  a  8ufflel«nt  natlea  to  raaata. 

It  is  elaar  froM  th«   taatlmonjr  app^iaring  in   tha  bill 
a-f  axe^^ptiena,    that   the  plaintiff  aarred  a  natlea  an   th«>   da* 
fandftnt   th«  l»at  of   Fobruary,   1921.      Ha  had  had  a  leaaa  on  tha 
apartnant  in  qnaatian,   axplriag  April   SC,   1921€^,   and  ha  h#ld 
•▼ar  aftar  thnt  day«   apparantly  without  any  forTnal  ranaval  af 
tha  leaaa.     While  th«  notioa  waa  not  intraduoad  in  ayid«nea» 
wr  la  the  aubatanea  of  it  glTan  in  tha  raoord,   auffieiant 
appaara  to   ahaw  that  it  «aa  a  aixtgr  day  notice   tc  Taoata.     Tha 
plaintiff  atatva,   at  ana  point  in  har  taatiiaaMy,  that  tha  dafand- 
ant   did  nat   think  ha   oould  eomply  aith  har  viahaa   to   gat  aut 
in   aixty  daya*   and>  at  asathar  paint  in  har  taatlmony  aha  aaid: 
*X  gava  hln  natiac  to  gat  out.*     But,  apart  fran  thia«   it 


,«i*<JV  tXHIIJl 
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•  •Ttjtf  r 


^«  ta09n*-i                                   adikw  xl^M'*^M<)«(o  ,16**   '*^'    IOl«   '!«▼• 

#a«l«i'}%tri   .bVQ»*  tmaJn^tm  9tit  *t  torn 

•Ac*'!'                <^7   ,tn4>Ki«»»^  "Mul  ni  ini  .  ti^im  t^x$ntmt^ 

'•t   «#   Mifalv  T«tf  MJt»  ^li4.  -'Ml  /M  biA   tits 

ik  ••iiM  M»tl  ta«««  ,«iil     *  ••iltN  aii<  •▼•9  I" 


•8« 

•Itoiild  furthsr  !»•  nei«d  ihst  In  the  trial   oourt  th*  d«f*a4» 
■nt  414  net  quMtleB  t^t*  miffioiAnejr  of  the  netio*.   ffithsr 
A*  to  th*  aubttaitd*  or  tit*  tlm«  «f  its  ■•rrle*.     Whil*  It  1« 
trut  that  thit  im«  nn  notloA  •t  t>i«  fourth  «!••«  ia  th«  Muni- 
«ipal  Court  •t  rjhlaafs,  wiMr*  writt«n  pl*«dinga  and  cth^r  f«r» 
HMlitifts  ar9  not  roquirod,  a«  tho  d«f«nd»nt  points  out,   it  is 
alM  traa  that  OTon  in  oueh  a  oaeo  oa*  may  aot  adept  »  theory, 
ta  appoal  or  vrit  of  orror,  iriiiiioh  ie  net  oonalstont  vlth  th« 
thoary  eont»nd«d  for  in  tlM  trial  oourt. 

It  oloarljr  appaara  from  tha  raeord  that  th«  d«fand* 
ant  rasistad  the  aation  btlow  on  th«  theory  alvo  eentended  far 
kart*  that  tha  plaintiff  had  «alT«d  har  right   to  targiinata  tha 
d«f«ai3ant*a  poooaaeion,   by  aco«pting  th«  rant  for  tha  oenth  of 
April,     la  our  opinion  that   th»ary  i«  net  tanabla.     Tha  dafenA* 
ant  vae,   of  oouraa,  under  e^ligatlcn  to  pay  tha  plaintiff  tha 
rant  far  tha  pronioaa  in  4a<»atien,   natwithatanding  th^  ••rrio9 
af  tha  natiaa  in  7«l>raary,  unta  April  SC,  1921,   ao^^mlng  tha 
natiaa  ta  hara  baim  a  oixty  day  notiea,  vhieh,   in  our  opinion, 
io  a  prepar  aasunptien  to  naka  in  Tian  of  th«  pvidonoa  in  tha 
raoarcl  to  whioh  wa  hava  raf«rrad« 

Itwaefurthar  apparantlj'   eontandad  hy  tha  d«f«nd«nt 
in  tha  trial  eourt,   that  tha  plaintiff  had  agraed  with  tha 
iafond&nt  that  ha  night  rtaaain  in  poaaaoolon  aftar  April  3C, 
lOJil,   no  twit  ho  tan  ding   th«  notioi*  vhioH  had  ba«n  oarTad  on  hia. 
Bnt  that  point  dona  not  appoar  t«  ba  arguad  by   tha  dvf^ndant 
hara*  ^ad.   In  our  opinion,   it  oould  not  ha  •ueeoo«fully  urgad. 
Tha  dafaadaat  t«»f>tifiad  to  a  aonTaroati&a  ha  says  ha  had  with 
tha  plaintiff  in  April,  an  whieh  "ha  baa«4  his  right  to  eentinua 
la  peasaooion.      Tha  plaintiff  daniad  haTlag  any  aueh  oonTaraa* 
tiaa  with  tha  dafandant»     But  whathar  th«ra  ania  any  aueh  oonrar- 
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Mitlan  or  not,   9rm  en   th«  tf«f«ndMnt*»  thoexy  of  lt«    ib#r« 
wan  no  binding  agr««ii«nt  V6.a.d*t   «x  tending  tho  dofoBd«tat*« 

toroL. 

At  th«  eoBoIuoion  of  tho  teoorlaic  th»  oourt  iitoto4 
thAt  ho   thought  ho  veuld  pomlt  tho  dofoadant  to   ronain  i« 
pooeoooi<m  ttntil  Attguot  33.,  1921,  upon  oenditien  that  ho  pay 
roat  aftor  April  30,   19SX,  at  %hf>  rata  of  #fiC.CC  a  aoatb.      I'hio 
ro8ttlt«<l  la  oemo  further  dloouaoion,   tho  def«ncl8,iit  ooaioadiac 
that  tho  prenlsoa  wer«»  not  vorth  that  aacuat.      Ul tliaatoljr  tho 
oourt  oadod  ih^   ^mttor  hy  roadoring  the  judgraont,   froa  trtiieh  tho 
d«fend«nt  ha*  appoalod* 

^d#r  the  et«>tut«.  It  was  #ntir«l3r  vithln  th9  dioero* 
tioa  of  tho  oourt  to  porstlt  tho  dofondant  to  romaia  la  poooooo* 
ion  for  a  e«riaia  porie4,  and  the  roeerd  is  not  oueh  mo  to  load 
tto  to  oonoludo  that  th«»r9  imo  anty  abuoo  of  diooretioa  en  tho 
part  nf  tho  trial  oourt  lit  not  affording  tho  dofendant  ou«h  ro» 
liof  uador  tl&o  atatuto*  oroa  though  ho  aaa  at  flrat  dlopoood  to 
do  00. 

Tor  tho  forogelag  r«>aaeBO  tho  Jodgaoat  of  tho  SJunlelpal 
Oourt  le  afflxaod. 

AffXKXSBk 


tayijor  ahd  o'TcifjfPii,  J9.  octsim* 


^l«t»ti«M 


.  J  l»4  Miald  jk.i^       ,iUi 


^»  ciit 
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WKSBf  A.    LAR 


MUBZaiJ^AL   CdJRT 

07  SHICAOO. 
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Opinion  filed  Nov.    29,    1922. 


MA.   ^msSim^a  JUSTZOS  TROXaCN  dflliT«r«d   th*  eplBim 
•  f   th?   court* 

TMs  va«  tin  a«tien  of  th«  fourth  oIrsb  breui^ht  Iqr 
-Uio  plolntiff*  in  tk»  MunieiiMil  Court  of  Chieago,   lagr  which 
ihoy  oouglit  to   roeoTor  frcm  tho  <l9f«rui«nt  #250  .C^,  whieh  ho4 
boea  d«peRito<l  V  tho«  »•  o«moot  money  in  oennootioa  with  o 
Qontroet,   ont«yo<l  into  botirooa  the  portioo*   ittTnlTlag  tho 
yurelwoo  "hjr  tho  flnlntlffs  of  «  tvo  flat  biiilidiRg  from  tho 
aofondMit.      ¥hc  oTid«no«  imo  ho»r4  \Qr  th#  oeuri  without  a 
jury  $tnd  e  Judgw«nt  w«n  ont«ro4  in  fowor     of  the  rlolntiffo» 
for  ttao  mnant  olnlmftd,   to   rprmrna  whioh  tho  df'f^ndnnt-    hoo 
porfoetcd  thio  oppooX. 

la  the  ottttonont  of  slals  tho  plolntiffo  ollogo  that 
thoy  hod  ooBtroetod   te   buy  «  two  flot  huildiag  from  tho  dofond* 
•at  for  lll«C.OC.C'0»   *o«m«  to  bo  roody  for  oeeupoaey  tfajr  1,   19&1''; 
that  •  dffpooit  of  lasc.OO  had  booa  aado  antior  thio  oentraot; 
that   tho  dofoadaat  failod   to   oesploto   tho  proaioeo,   oo  ao   to 
havft   tho  oooond  apartment  rnady  for  oooupaaojr,   within  tho  tiao 
opooifiod  ia   tho  oentraot.      Xhe  dof«>ndant  filod  aa  affidaTit 
of  morito,    in  whieh  ho   oot  up  ao  a  dofenoo.    'that   tho  defoadaat 
wao  williag.   ablo»   and  roadar  to  porfom  oaid  oontraot.  but  that 


«i1b 


,1*^1  •?  ■->«.--•»!■•«    «Mr  iffUffkiblft  •  hum   m:l 

#a*l»«*l«k  »ifi   i«i.'  I'^h   .^   *n  liu   Jf^  ,  ^« 


Xh»  plAlntiffs  ]r«fUsftd  t«  oonpltt*  pure>M*i«  of  sftid  Vuildlnc, 
(Mid  did  n«t  k««p  «p>eintin«inte   to   clo««  taid  oentrmet.'*     li 
will  \t9  iwtAd  that  in  hlc  affiditvit  of  merits  tli*  d«fe?)d*At 
BAd*  nfl   d«ni«l  of  th«  f«ot«  allescd  \>y  ih«  plaintiff*  in  th#ir 
•  tat«n«at  of  olal»«   to  the  offset  that  th<>  oentraot  in  <iu«o« 
tion  bad  b««n  ox»eut#d;    that   th«  •araost  atonogr  had  b««a  dopoaitodt 
that  under  th«  proTitioat  of   tha  oentmet   th«  defand-nt  hp^*   to 
taaro  the  pre&)ia«»  rjtady  for  oooupaney  Umj/  1,  1921;   and  that  ho 
fallod  to  porfom  that  prcrloion  of  the  eontraet.     ihooo  faeto 
4ro  ootablishwd  ligr   tho  allogatioBS  in  the   otatomont  of  olala 
and  the  failure  of  tho  dofoadaat  to  doagr  them  la  hlo  afflciavlt 
of  aorit*. 

B^ond  thio,    the  erideaoe  Introduced  In  1»ohalf  of  tho 
plaintiff*  vas  cuoh  ao  to   ouetaln  th^eo  aliegatlono*      It  le  tho 
pool  tion  of   t\w  plainttffa  tbat  the  hHlldin«  in  queotion  mne  not 
ooapletod  when  they   0XA»iaed  it  on  the  aftomoen  of  April  SO, 
1981,   and  that  the   defendant**  failure  in   this   regard  vao  a 
•u'botaatial  ono«  «iiereupc«,   they  annonnoed  they  would  not  go 
ahead  with  the   traaaaotion  and  d«»andod  th«  return  of  the  aaonat 
^oy  had  dope  sited  aa  oamoet  aoaoar*     It  «r<^«   the  eonteatloa  of 
the  defendunt,   and  ho  iatrodueed  oooui  OTid<»ne«  tending  to  ohon 
that  whereao  the  huilding  vas  jiot  fully  eompletod,   it  vao  praotlo- 
•lly  00,  ana  that  the  Yuriouo  thlngo  remaining  to   be  done,  oould 
luiTo  hoon  fittiahed  vlthln  another  day's  time.      If  the  deoloioa 
oa  thio  appeal  rooted  oololy  on  the  queotioa  of  whether  the  fiad* 
lag  and  Judffieat  of   the  trial   eeurt  were  agaiaet  the  man! foot 
weight  of  tho  OTl donee,  wo  would  iMe  ohllgod  to  hold  that  tho 
oTldence  in  tho  reeord  io  not  oueh  aa  to  warrant  u*  in  roaohiac 
that  eonoluoion* 

Tho  Judgateat  of  the  L^Tinieipal  Court  i»  af  ft  need. 

tlTLCfi  ii  0»Gt?ll©l,J^,COHCUR,   AFFXRHUD. 


!►       >. 


••^sT    t^mti    ntkli 


?if<CM#J 


51?^*'=^ 


las  •   37C79 


CARL  CMKISl'lAiaSV,   #  All..    Cn      . 
mppmnX  •f  ami  CHHUTIAVSVH, 


A||i*llant. 


^3 
Opinion  filed  TTov.    29,    1922. 
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UH.    JIJBTIO^  G'OCVBCR  d*liT«r«4  th«  opinion  of 
tb«  eeurt* 

Plnintiffa  brought  suit  ttgalnst  t3*rl  nhrl«tiAni«a 
«n<l  3«ana«l  lAi«ta)gr  te  i'<*oeTftr  <l0mAg(»B  el«iia«d  t«  haY«  b««n 
•ttsiiiinod  >r  th«m  %gr  r«n«on  of  a  voll  of  (i«f ^ndanto*  trullding 
fftlling  oTor  eri  Milt  tejnotfiac  plaintiffo*  poroonol  property. 
yiainUffo  dittnioood  «o  tc  Lniotskjr  and  th/^r«  vno  «  Tordiei 
•n<i  Jud«(B«at  •««insi  Chrletiimoen  for  $a,CCC.lC,  to  roToroo 
vhiate  this  «.)v}4ia1   la  proooeutod. 

fHo   rnoeri  Aiooloood  that  Chrl»tiano«n  o«nod  * 

t)ir<i4N.otor3r  IwildlnK  «beut  48  f«»ot  vido,   103  foot  in  dopth 

and  S&  f««t  bigb  in  vhioh  hm  cenduotod  hlo  liuoineoo;    that 

imodiatoly  adjolnlac  this  Vulidinc  on  tlio  oaot  «••  a  ono-oterjr 

Wilding  faaTinc  a  frontago  of  about  25  foot  luaid  a  dopth  of 

•bout  It  foot;    that  bnok  of  thlo  on  tho  oaoK*  lot  wao  a  ohotf 

and  opon   opneo  «xt*ndinc  to   tho  allogr*   tho  lot  boinis  about 

KS  fo#t  d^«p}    that   thi*   lot  and  building  iNir«  onnotf  bgr   dofond* 

ant  Laiotskjr;    that  ho  had  rontod  thoao  pr««iiooo  te   plain  tiff  o 

who  vo^re   in  tho  conl   and  fo#d  >)HRin*oo  at  that  plaoo;    that  bo» 

twoon  four  and  fifo  o*eloo)r  on  tho  morninc  of  ^OT«tmbor  24,  1919, 

a  flr«  otartod  la  ;?hrlotlanoon*o  bulldinc  and   totally  doatroyoA 

and  wiot  oallc  rotainod  atand* 
it  oxoept  t)»ftt  part  of  th«  oaat 
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ing,   ctnd  Ma*  of  th«  Joist*  in  ih«  froat  md   r«Mr  of  Uut 

iRil Idling  r«R>«in«d  ia  pl«i«««     A  portion  of  tli«  onot  wall  at 
about  thm  otfntor  h»A  also  fallon  a»  a  r»imlt  af  th«  fir; 
Uem%  of  ih#  d«otrttctien  aaa   enuii^d  during  the  firot  thro* 
lieur*  of   tho  firo  although  It  Wrnad  for  a  dajr  or  oo  nftor* 
v^rdo  daring  whioh  timo  tlio  firo  dapartmaat  oontinaod  to 
threw  WBtor  en  it.     Aft^r  it  wa»  flnallx  oxtiagalotoatf  Christ* 
iansoa  iaad<»  rcm^  to   r«»Vuild  his  iMiildinc.     Plaintiffs,   in 
tb*  eonduct  of  their  hasinoss,  usod  a  motor  truok,  «hi«h,  wto«n 
not  in  uso,  was  k«pi  in  tho  yard  in  tho  rssr  of   their  Vuild* 
Ittg.     Cn  ^aturdsjr*  SoYoabor  ^*  ahoat  7:1S  o*olo«k  in  the 
•Toniac,    thf^r^^  boiag  a  strong  vast  windc  *  pt^rX  of  tho  oast 
wall  r«saiBin«  aft«r  th»«  fir«  frll  onto  plaintiffs*   proportjr 
iaelutiiiag   th#  traek  and  ether  porsenal  i>repert/.     It  was  for 
this  dsmaga   that  %hie   suit  was  hroug;ht* 

Tke  dafcQdftnt,   Christiansen,   ccnt«tnds  that  the  trial 
aourt  should  hsTft  dirretwd  s  Terdiot  in  his  faror  on  the  gronad 
tiMt  the   svld«>no«r  ehoved  that  plaintiffs  were  guilt/  of  ooa« 
trihtttery  ne^ligc'nete  in  failing  to   rmnsor*  the  tm<slc  and  the 
ether  T>ersonal   pre^ertjr  that  was   di>tn«ged  by   the  falling  wall, 
and  for  the  farther  rnaaon  Uxat   th^  eYid<»ae<^  diseloa«>s  that 
the  wall  between  the  two  bailding*  was  a  psrl^  wall  and  there 
was  a  eoaacn  duty  on    the   plaintiffs  and  defendant   to  proteet 
it  aad  keep  it  la  repair;    ihat  the  plaintiffs  ttad«r   their 
written  Isase  from  Laietcky  were  bound  to  repair  this  wall« 
and  eiaoe  no  aitosqpt  was  aade  to  do  this  after  the  firo«   aad 
sittoe  it  was  ao  aueh  plaintiffs*    duty  a*  it  was  that  of  the 
defendant   te   do   oo,   a  rerdiet   should  have  been   direeted. 

Both  of  the  plaintiffs,   tteorge  and  i'eter  Batter, 
testified  that  duriag  tke  firo  soao  of  the  brioks  fros  the 


%lt944^*    'ni^iij.trai:^  •«««  ri«»)  nxil    *M  t^tTut  jfj^iBiMimn  itmi 

iMa  •••«X»«ll»  tMPiibJlT*  «»«#  ««i*i  m*^*^  t«Mitin  •dt  nin  ai«« 

*Mi#»«q[  •'^   i»ii«fcii»1i»k  **»  •11iliuj%X«   fna   mm  i^«i  «•««»•  •  •mm 

limfj   i^*««  «nuai«Xq  ii4«  99Ht   intm^x  nX  /a  f*»i(  Ihu^  «i 

«XU«  tUU  tX«i4M  ei  Air*  "»<:    '  tf*   t3fii^*i*JL  (m»%1  9mml  amiflrw 


t«9  9f  th«  Mat  «all  f«lX  and  bnlc*  ih«  vt  «f   plaintiffs* 
1mil4iii«{    that   th«ry   iiif«ni<i4  Laiatsky  af   ihia  and  ha   rapalr- 
ad  it  an  Saiardajr,   Savwaibar  219 i    tliat   iamadiataly  aft»r   tha 
fira  the  aaat  nail  aaa  laanlng  in  tha  middia  and  waa  varyad 
and  enokad.     Tha  avidimea  furthar  ahaaad  Uiat  pialntiffa 
•a«  Ohriaiiansaa  Kr<HUid   tha  WiXdinc  ^'^•ry  day  aftar  tlte  fira, 

Vitn«as«a  on  bahalf  af  dafaadant  t#etifia«  that   tha 
vail  wmn  aat  laaninc  •t  araekad  kat  mpptn^TBd  to  )»«•  in  ^oad 
aanditian*  and   thiit  Chriatianaan  intandAd   to   rekuild  and  laaka 
ttB«  •f  that  ptirt  af  tha  «all  that   raiaainad   atandinis  aftar  tha 
fira*     If  tha  taatimanjr  in  thi»  raeor4  a«  ta   tha  condition  af 
tha  wall  was  anly  that  givan  yty  tha  tva  ]»laintlffa,   it  might 
vail  Ita  argnad  that   th«gr  vara  gnil^  af  aan tributary  na^^liganea 
in  leaving  thair  trttoks  and  athar'  prn^trtf  9n  tha  ranr  af  thair 
Xat  »a  thai^   did.     Int  tha  avid  «n  a  a  en  bahalf  *t  d«fand«tnt  la 
ta    tha  af f aat  that  tha  part  of   tha  east  vail   standing  vas  in 
gaad  aanditlon,  «nd  th«r«>  is  no  aTidan«a  in  tha  reoard  that  any* 
thing  a«s  said  hatvvan  tha  jpartiaa*   or  anyana   alat.    that  it  vaa 
dnngaraua  to  l»aT«  %h^  imll   standing.     And  tha  aTid«no«  fur* 
thar  slMiYtt,  )fjr  th4>  nonduat  af  tha  i,ilaintiffa  in  aonduetiag  thair 
knainass  aa  usual,   that   th«^  did  nat  caaaid^r   thRt  tha  vail  vaa 
akeut  to   fall,     fhis  is  alsa  f^rth^r  kerna  out  hy    tha  faat  that 
plaintiffa*   landlard  rapairad  tha  roof  of   tha  knilding  en  Sat* 
urday  oorning  but  a   f(>v  hanrs  kwfara   tha  vail   fall, 

Tha  4ary  w^r*  inatruet«><i  that  tha  plaintiff  eeuld  aat 
r^tiormr  nnlaaa  thay  found  trtbm   tha  avidanea  that  plaintiffs 
axaraisad  dua  aara  %<    yrataet  thair  pro  party,   nnd   sinaa   thfty 
found  thair  var^tiet  in  tmror  of  plaintiffa,  va  mat  aaeuna  that 
tkay  fo.aittd   plaintiffa  had  ms^roiooii  auah  r.stf,   and   ainoa  w 

»t  i^ajr  that  all  raaaaaakla  aiada  wad  raaah  tha  oaaelttaiea 


*»TttiaMmm  ^  ^««  •di  •itekrf  km  li»y  tUm  #«m  tui  "^  ngk$ 
»%kmmt/t  «4  hmm  •kit  !•  ^0ta^lmA  k,^m%.9\r  irij    (i^l^lligif 

irtti^Bi«X^   JbvU   lM«eM»   «»lCI-Mt  ••!»*<«»   •Iff      •M«t«^9  4A» 

.•ii>  «t;i   t««l«  v^  HY*r»  i^HiUlitt  94s  HOf%m  mMtm%Ai9tidS  warn 

tiMU   Iv  t««t   MI4   «•  1»-  msrytru  i 

mi  mm&  ^i»iu>4«   ll«r  #•«•  frr'  's^ii  It* 

tmAi  «Mil  •£{    vt  ^a«  ^tt'iMt  thdixat  •»!»  Ml  »iAt     ^kUn  «>   fffMT* 
tin  J.  iti  ••«  ■  »«t 

mOlmitt9if^9    •M    <••'«  iMlli*   •li(«ll4««'>  ^f(.*    X*k    4M9M0 


tbat  th«  plaintiff*  «er«  n««lig<int  i«  •wMtMiiag  ihtir  Ittsi* 
«•••  after  Ui«  rir«,  v«  vMUiot  disturb  tn*  T«rdi«t.     V]»»«  a 
••n»id<*ratlf»ii  «f  «11   tla*  •Tldtaer*  in  the    rcoerd  v»  ar*  vf  th« 
•pinion  t)»*t  iHi«  wm»  m  4«Mti*a  f«r  the  oonsideratiAB  %t  tte 

But  tH«  d«f«nci>ait  <»ttat«a4t  %h»t   this  «••  •  partjr 
will,   sncl  ttfiiwv  plain  tiff  •*   l«*s«  from  Xdiivtclcjr  it  was  ••  nnate 
th*  tetgr  of  plaintiffs  «•  it  im«  th<$  <featy  of  4«f<md«at  t«  r— 
ptkXr  it  and,   therefor*,   dsfotndnnt  imM  in  tw  ««/  liattla,   and 
ttuit  this  i«  shewn  Vjr  th»  Issss  frsttLaistakj  te  plaintiffs. 
Ttes  diffisultjr   of  this  oent«ntion  is  that  when   plaintiffs 
•  ffersd  th«  Isass  in  tTi4i4ino»  it  was  sxeludwd  an  nation  sf 
dafaadaat  <Ihristiansaa  and  only  adaiittad  as   t«   d«f«nciant  Laiet«]qr» 
sImi  iMud  Mit  ^an  diaaiassd  sut  sf  thn  oass  at  that  tima.     Othar 
•▼idaaes  that  duristiansaa  aent«<fnds   shavs  thntthc  wall  aas  a 
party  vail  is  tha  fast  that  when  Laiatcky  tntilt     his  tatildiac 
ha  auide  asa  af  the  wall.     w»  think  thia  is  nst  aaffiaiaat  ari* 
«ans«  to   shav  that  it  was  a  iHirty  sail  and.    thor*far«,   that 
fusstioa  was  nat  in  tha  easa. 

CsaiDlaiat  i«  alss  sad«*   that  tha  eourt  aheald  hawa 
grantad  <!hristian*an*«  mation  to   strilea  aut  all   tha  cTid«naa 
yartainiag  ta   th#  damagas  ta   tha  auto^nehils  trusk  en   tha 
Crcitad   that   th»  wall  was  J^nawn  to  ba  unaafa  and,    th»^r«»far#»,  it 
was  plaintiffs*   daty   to  r«nov*  th«»  tniek«  which  oould  h»T»  b«aa 
•asily  dona.      f4ne«>  wa  haws  hald  that  «^«th(«T  tha  wall  was 
ayparantly  aaaafa  wa*  a  quftttien  for  th»  Jury,  aathiag  farthar 
a«ad  b«  said   on   tMs  paint,, 

It  is  also   ocntABdtd  that  tha  daaaitas  w^ra  axeasslTS 
snd  it  is  paintad  out   that  Laiatsky   taetified   that  ha  ssld  cartaia 
sf  tha  psrssnal   proparty  dastroyad  by  tha  falling  wall  ta  plaia« 
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i    > ».   fei 
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tiffs  ftnd  th*t   Uitt  prld«  «t  vhieli  ted  aelA  ihe  g.eccu  «»• 
wtoh  l*ei»   tteM   ttto  Tftlu*  of   thfm   &«   t««tifl^4  to  Iqr   plftin* 
tiff  a.     At   th«   tin*  lAi«1.B]qr  <»▼«   tlsls   t«BUA««y  b«  vim 
•till  m  iMLrtj  t«    th»  «uit«   Mid  upea  a  o»ii«ldf>ratien  ef  sll 
•  f  hi«  •Tid«no«  «•  thiak  th«  Jury  v«r«  «»rrAnt«d  tit  giving 
littl*  or  M  orvdeciett  to  whnt  h«  csid.     "He  tnla\  tliT^  Tsa 
•nffielent  •Tldrno*  t^  Jtt«tify  tH*  .-vROHAt  fixad  K»|r   th«  ^uiy 
in  th#ir  T»rdlet« 

yh#r«  balng  lui  mibetaatlnl  •rr«X'  ift  th«  raaard, 

thff  jadcmvnt  of  th«   ^porior  CSourt  of  <^oo1c  ^^ountjr  it  «ffini«d. 
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Opinion   filed  Nov,   29,    1922, 


XR.    JirSTXe^  C*OC'!SIOB  d«lir9rm6   ih«  e>«}iBl»fi 
•f  th<^  ccsurt. 

Plaintiff  breuf;ht  suit  kgAinst  <<»f»n<i&at  W 
r»ttoT«r  4«BWg«a  olnlaad  %t>   Hat*  b««ii  nuaiAlnetf  hy  hia 
1»y  rvftsve  of  the  n«gllgtnt  iMuin«r  In  which  4l«f«Bdant,  a 
dentist,   1»  A21«g«d  t»  bar*  •xtrmet^d  •b«i  of  plaintiff** 
t»iith.      Plaintiff  «lRin«d  $98C.(C.      l'l)«r«  was  a  trial   bf>- 
f»r«  a  4o<Mr*  *B^  jttvy  and  a  ▼•rdi«t  r«n(i*rad  la  favor  af 
plaintiff  for  IMC.CC,   tK«  Kinount  of  kiii  dials.     Th«  oaurt 
•ntcrad  a  r«>^ittitur  af  I98C.CC*  and  •nt<'r«»d  ^dgmant  an 
tha  vardiot  for  tha  1»alnB0«,  #6CC»CQ,   to  rararaa  vhieh  da* 
ftnriaat  praoaoutas  thio  eppaal. 

naintiff  taatiflad  that  en  the  28  a r  29  of  Jalj. 
1919,   dafAnd^at  axtraetad  *a  laifrar  right  jaa  toeth*  far  hln, 
and  in  oa  dcin«  aranahad  th«  teeth  te  aaa  aide  In  a  rial ant 
Maaaar  th<»ra1^r  ^r«a1rlng  hi»  lower  right  j»w  liana;   that  ha 
auff«erad  iatanea  paia  and  a  fav  days  afterward  baaoMa  iafaetad 
with  Uaad  yaiaoaiac;    that  ^n  Aacaot  4  folloaiac  he  aallad  on 
a  phyciaiaa  hut  tha  phyaieian  d»olinad   lo   treat  hia  exempt  in 
eonn^'etiOB  with  a  dantiet;    that   plaintiff  then   sailed  on  daf«Bdi> 
ant  aad  def'^ndaat  washed  aut  plaintiff*  s  aiouth  end  paiatad  hio 
Jaw  with  iadinaj   that  afterwards  he  aalled  on  Hr,   Celliaa,  a 
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«1    ^(|«(HM    AM    #**li    •/    l^««IXO«k    i.^■■  >v{    • 

•  in    ).-•«  JOA  '  -  f 


fhgrBielan,  »he  h^  d  adrlstttf  plaintiff   to  •••  a  dentist} 
that  plaintiff  th«na««  Or.    John  Jl>.   K«««1I,  a  d«ntlat,   an 
two   aaparat*  aonasicnn  and  tlMt  X)r«   Vawall   teek  fr«n  plain* 
tiff**  «a«th  a  piMta  »f  ^n*  lAtirth  hAtj  b««n  "ahlTarad  aff 
his  jnv";  )ia  fttrtlmr  twstlfiird  that  prlar  tn   tha  axtmctien 
•f  th*  taoth  Itj  tha  d»f«nd''<nt  ha  hbd  Vaan  a  Strang  healthy 
■an}   that  h«  had  n«Ter  h;!^d  sjrphllia  or  nnj  athar  ranaraal 
ditsnao;    that  *his  injury  and  lasa  sf  tia*  aas'  dna  t«  tha 
a«slic«nea  and  <taral»sanaaa  sf  Bt,  jtavkina  in  aztraetlnc  hia 
tsath  end  in  brsalclnit  hit  Jaw  bona*:    that  ns  n  reault  ha  auf* 
farad  grant  pain  »nd  vns  put  t«  eartain  ayaelflsd  axpansa  la 
and  ahnnt  andaararing  to  ha  «ttr<*ds    that  ha  vaa  laid  up  at  tha 
hdspltal  ahottt  six  months;    that  prior  ta   this  ha  had  baca 
aaraiac  about  l2S.CC   to  f36«CC>  par  vaak.     Ha  furth«>r  tasti* 
fiad  th^t  no  ona  wu.»  pr<?s*at  «h«n   tha  tooth  was  axtrastad 
•xe«pt  himself  and  thf«  dafandant.     in*.   Xawall   testified  far 
tha  plaintiff  that  he  was  ealJed   in  ta  see  plaintiff  an  Aoga't 
4*  1919,   and  that  plaintiff  was  then  infeotedj    thRi  he   daalia* 
ad  to   treat    tlaintiff  exe«»pt  in  oonnnotion  vitb  a  dentiat} 
that  he  washed  ;3laintiff*s  aouth  with  iadina  and  adrisad  him  ta 
••«  a  dantist;   that  ha  did  net  axamlna  plaintiff's  jaw  to  saa 
if  it  was  frso tared  and   that  he  did  not  Imow  if  it  was  fraotur* 
od  or  not;    that  noorooio  eould  W  of  loat  or  ahort  duratiea. 
Sr,  Oolliaa.  for  plaiatiff.   testified  that  ho  oav  plaiatiff 
about  Mifttst  7  or  S,  1919,   tmd  that  the  latter  was  auf ferine 
great  paia  and  his  faaa  and  jawa  were  awolloa;    that  ther<<»  aaa 
paa  whioh  ha  oxtraoted  froa  the  jaw;    that  "tha  iafaotioa  waa 
seoroaie  of  the  bene  oaased  ligr  a  fracture;  *     that   the  fraotaro 
•anld  taaT«  b#i<rn  of  long  or  nii^rt  diiratioa;    that  ho  adTlsad 
plaintiff  to   seo  a  dentiat  and  to  go  to   tha  Couaty  Xoopital. 
AT,   Jeha  0.  Howall,  for  the  plaintiff,    testified  that  he  aa« 


•W    «»  Vflft  *SJM  9mU    \9  ««t/  *««   Tl»t»i   «l<r*   ^<K(i    SWMMH 

-tjM  wf  ^ijv»#ir  m  ma  imU   i*^tml  vat  »M  w^ttmmt't  Mi  »««  rft«»t 

Rl  '43:a  iZ9  )^»2^;t»o<rt  r^iB^ttn  «i  ton  9«v  Ztot*  iiiaq  i^Airti  .V«it»t 


VIlAglijtCf    VIM 

^M  ximaon  lit    at   •»   -i^   krw  |-ait«Q&   ■  *•« 


biJt  vif  #Aifd    ;tBltnvb  •  W» 
«f#    IMM   *rt»t»JlV>    «««   tk  11 

■i«nv««  i4kffi    (iMi  t*  M 


plaintiff  «Arl7  1»  ih«  nentli  tf  Angaat,   1919.  viim  h«  «nui» 
i»*4l  plaintiff**  Jaw  b»aa  and  took  th«rofroai  a   ;>1oo«  of  'bona 
vhloh  hfid  bfoa  *o)iiTor«4  off*}   that  Uio  plaoo  of  ben*  aaa 
*al4,   Ma*k»   and  ahowod  that  it  had  'bmmn  oliiTorod  off  for 
a  l9tm  timo",   and  that  in  hio  opinion,    the  fraeturo  «a«  not 
of  rooont  datO{    that   plaintiff*v*'Jaw  aao   infootod  and   that 
tho  infootion  aaa  duo  t«  plaintiff**  awn  aop;ligoneo,  alioolvta* 
ly;    that  thf>  tooth  had  boon  osxtraotod  in  aa  ortinai'iljr  olrill* 
ful  and  e^rnful  zmnner  eo^iaon  to    that  uaually  porfonood  la 
Ohloaso  Mtaaff  dontiot*.* 

Tho  dofondiiint.   la  hi*  ovn  bohalf,    toetifiod  that 
ho  oztraotvd  a  "loaor  right  ouapid  tooth*  of  tho  plaintiff  on 
or  about  tho  38th  or  SSt th  of  July.   1919;    that  ho  did  not  vroaah 
plaintiff**  Jaw  bono  nor  jaw  tooth  "to  ono  oido  in  a  rough* 
Tiolont  nor  aaroloo:   nannovs*   that  ho  did  not  broak  or  fraetwr* 
plaintiff**  Jaw  beaaj    that  *ha  did  nat  oxtraot  a  4a«  tooth* 
bttt  the  lovor  rigbt  oaopid,  whieh  ic  a  front  tooth  noar  tho 
oamar  of  tho  mouth*}   that  lum     noad  duo  oltill  vind  oara  in  tho 
axtraatioa  of  tha  Uotli;   that  {plaintiff  «a»  afflietod  with 
mrorrhoaj    that  on  Auguot  9  h«  wa*  nullod  by  plaintiff  and   that 
he  troatod  plaintiff**  Ja«  and  told  hia  to  oall  again  tho 
noxt  day,    bat   that  Via  aoT«r  aaw  plaintiff  aftorvardo;    that  at 
tho  tin*  tho  tooth  aa*  oxtraotod,   J,   B.   fioaaby,   anoihor  dontiot, 
aa*  pr«*ent  aa«i  «rv  tho  oporatien* 

fianaby   to*tifi«d  that  ho  »a*  a  dontiat  praatioiag 
in  Chloaga  and   that  he  was  pro**at  and  aaw  dofondant  oxtraot 
plaintiff* a  tootk}    *that   tho  axtrsotion  was  aadr  in  a  okill- 
ful   and   earoful  aannor}    that   tho   tooUi  oxtraoted  wa*  not  a  Jaw 
tooth;    that  f^lalntiff**  Jaw  bono  wa*  n«?ithor  brakon  nor  fraoturad 


'     "SJ^    flfxevx'w    r  i^^    c*v»o»«    «n«    ,^».«*r    ,f»io- 


/if 


i.i?    i*!''^     ;qL>t»»»i  •I'f    .lit' 

Ml  « 


Ii7   ^*    Httvlrln*;'*    th«t   thw  plaintiff  was  auf faring  frMi 
»jr«rrh«a,  «a4   that  th#  axtraaticn  vaa  dona  in  an  arAliiarlljr 
•Irillful  attd  «araful  nannar  *anBBnen  among  daatlat*  in  thm 
City  •t  Chioaga," 

THift  vas  all   tha  aTideaea  afferad  tr  rf^f»iTa<  •« 
tha  trial.     Tha  avi4«noa  ia  a«t  forth  in  narmtlTa  farm  im 
tha  raocrd.   aa  that  pratebljr  tha  vxaat  wards  af  tha  taTaral 
aitaes>s4^a  uv  nat  eiran.     It  ia  olaar  fran   tha  T9e9T^i  that 
flalatiff  atiffff rad  a  great  deal  nf  paia  a«  aaeauRt  af  hia 
fraetarad  tinU  iafaetad  Jf^a  bona,  ^t   th^'f*  ia  no   ctidaaaa 
axo*]^t  that  ef  plaiatlff  hiA»alf  that  tha  teeth  «ia  nagli* 
gantly  axtraatad  ^   tha  df^fcndfint.      Ho   aurgleal,  aadioal  or 
dantal  «itn«at  «ao  aakad  «h«tliar«  in  his  epinion,    tha  axtraa* 
tiea  aao  dana  in  a  proper  or  nagligant  raannar,  and  va  thiiric 
tha  otthjaat  is  auoh  at  would  ra^uira  witnaoeaa  af  that  ahametar 
ta  giro  thrir  axpart  opiniaa  on  the  oubjaot. 

In   tha  eaaa  of  j|loA|fiat^  ▼.   Isiioa,  169   111.  App.   S44» 
irtiara  daaiagao  wara  aought  to  l3<f  raeorarad  againat  dafand««t« 
a  dantlat,   t^r  na^^lig^ntly  axtraatiag  plaintiff*  t  tooth,  in 
th*  oparation  of  which  plaintiff* ip  Jaw  was  frnetvrad,   this 
eourt  oaid:      "The  eaaa  «f  tha  plaintiff  is  pri>diaatad  oolaly 
npan  tha  fact  that  a  fraotura  of  tha  Jaw  an<t  ovhar  allagad 
phyoieal  iajuriaa  r^aultad  troA  th«>   traatatant  ef  tha  plaintiff 
hy   tha  dafffadant.      i!>raaf  af  a  bad  raault  is  of  itaalf  n»  ari* 
danea   cf  aagliganea  t  laalr  af   skill.      As  has  baan  wall   said. 
*a  pharsiaian  is  not  a  warrantor  of  euros.     If  thr  aiaxiM* 
r«o  ipsa  laqaitnr*.   wara  applieabla  to  a  aaaa  Ilka  tixia.  and  a 
failure  ta   aura  wara  hald   to  b«   oTldanoa*  hawawar,    slight*   %t 
nagligonea  on  tha  part  ef   th*  phjrsioiaa  ar  aurgaan  eaueing  tha 
bad  rasult,   few  woul4  :ha   oauragaouo  anaugh  ta  praetioa  tha 
hanliag  art,   far  thegr  would  hara  ta  assuaa  finanaial  liability 


►<fr'tTv»     1,-ij      Jt.A»    •!'■'■     -  ■  -  •■ 
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ni    9S«b  •««  ••it 


*^  ^    iSJSJLJLiLl, 


<lttl»^* 


•  6- 

ftr  R«*rl7  all  •f  th*   *iUa  that  fl«a>i  is  Mir  ta.*    • 
tlic  iMrdaa  r««ta4  ufom  thft  plaintiff  te   nhew  a  «ant  of  ear* 
•r  skrlll   in  tha  traatme>nt,    «inc   thtti  th«  Va4  re  milt  thnt  fal* 
lova4  t)ii»  tr«atM«nt  vaa  thr  rAtrult  ef  meh  want  af  aar«  ar 
•kill.     Sa  pr<>BUiaptloii  tlaat  the  d«f»ndaat«*a  unalrlllful  ay 
kacllgcnt  fellatva  fraa  tha  star*  faet   that  tha  Jaa  «aa  fraaturai 
aaU  that  tha  (>lai»tiff  waa  oth«r«i»«  injuratf**     Ani  la   tha  aata 
*t  Ooatoaa  ▼•    Sjg^ar^   133   111.    k^p,   St>l,   It  w«a   a*i4  that 
vhathor  a  yhjsloiam  «aa  n«glis»nt  wsta  largaly  a  oa^Btion  ta 
ha  dater^intd  frei;;  aicpart  vita«fir'^aa.     To  the  sa»*  affaet  1* 
tha  helAlnc  Iji  i^allii*  ▼.   Chxiaty.  18C   ill.   3»4,  vh«ra  it  amt 
•aid   iltav    th«>   faet   that  »  good  r<^ault  ic   not  ehtainail  in   the 
Wkr9  af  a  aeaitA  la  of  itnalf  ro  proof  of  neellK#ati«  or  laok 
%r  aara,  hat   that  th  ra  emat  he  affimatlT*  proof  af  auah  na«il» 
ganoo  ar  laoll  ^t  oat*,   ^ad  that  tha  iajuri***  raaulta4  th<»rafraa« 
It  wao  th»rf«  alaa  held  that  oaoh  praof  oaald  a»ly  ha  »ctahlith#4 
Iqr  tha  tootinaacT  «f  axparta  altillad  is  th«  aediaal  or  •urgieal 
yrafaasioaa.         8aa  alaa  yattlgraw  ▼.   Lawia.  26  #a«.   (Kao.)  45S. 

Thare  haiag  an  entire  ahaaxaa  of  any  arideaoe  ta 
tha  r099r4  iandiRg  to   s^av  that  the  d«>fand«at  «a«  guilty  9t 
Bagligaitaa«   tha  iudgreent  in  farar  of  the  olaAatlff  vaa  an* 
varrantad  ahd  it  vill,   th«refara|  W  raTaraad. 
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H.    H.    CUUCBR, 


Appellee, 


UJIIT:gL  STATES  ELSGTRC 
CHStllCAL  GOMPAHY,    a 
cemmon  law  trust,   F.W, 
ABMSTBOKG,    HOWAHC  ABK"    .-. 
STRONG,    JOHN  M.    STUrSOfi*^ 
AND  JOHH  C.    BUHCBISTSR/ 


APPEAL  7B0M 

KUNICIPAL  COTOT 

OP  CHICAGO. 


Appellate. 


%Z1 1.A.  GIO"^ 

Opinion  filed  Hot.  29,  1922. 


ICR.  JUSTICE  O^COlinirOR  delirered  the  opinion  of 
the  court, 

H.  H.  Culmer  brought  suit  against  the  United  States 
Electrical  Chemical  Company,  a  common  lav  cozi> oration,  ?.  W« 
Armstrong  and  Howard  Armstrong  indiriduallj  and  as  co*«partners 
doing  laueinesa  in  the  State  of  Illinois  as  the  United  States 
Electrical  Chemical  Company,  to  recorer  $300*00  claimed  to 
be  due  him  as  wages  at  the  rate  of  ^^75. 00  per  week.  The  de* 
fendants  entered  their  appearance  and  filed  an  affidavit  of 
merits  denying  that  they  owed  plaintiff  any  money  and  denying 
that  there  was  an  account  stated  between  them.   Afterwards  plain- 
tiff, Isy  leave  of  court,  filed  an  amended  statement  of  claim 
against  the  same  parties  substantially  the  same  as  the  original 
statement  of  claim.   To  this  amended  statement  of  claim  defend>« 
ants  filed  an  affi davit  of  merits  setting  up  that  the  correct 
name  of  the  soxcalled  common  law  corporation  was  the  United 
Xlectrs  Chemical  Company,  and  denying  that  there  was  due  and 
owing  from  the  defendants  or  either  of  them  any  money  to  the 
plaintiff,  and  denying  joint  liability.   The  case  went  to  trial 
before  the  court  without  a  jury  and  after  the  evidence  was  all 
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9X9niiat''0i>  tm  baa  \lJLMifh xy tkut  ^v'x;ra«tA     &x«wc<K  l^n«  ^oitfcanA 

«^  btntiMlo  OO.OOfil  'XAT0C9-Z  (mT    ,xn«4»30   LBoiKBdU  Im^xvoaii 

lo  ;riTjii^ill;«  cu»  b»lAt  kna  •or:£'x«9q<is  -xXaa;;   to^e^nt  •^««boal 
BAt\BAl)  DOS  x«aoff  \A<3  ttl^nl^Xq  fr«vo  x*^'  ^^^''    aa^XA»i»  i^lvtia 

j&UIo  to  ^aaiM^aia  Aaftfitnui  n«  boiit    .^luoo  to  »v«*X  ^    »ltltf 

-Aas^Bb  uLaLo  to  Jctftris^&J'a  bttbAMw  ai^;^   oT     .Mialo  to  iaaamtMiti 

^eaiioo  9tii  imdi  qn  jimiii9B  sjIimk  to  ^Imbi'ita  na  boXil  9tac 

filalJ  •&.'    ««w  ttolintftq.'xop  «sl   .lOMMd  J>«Xl)iO-o«   4Mi^  to  mhui 

^m  afiib  amt  9t9/ii  iajii   ^aIy^sA  t)C«    fX)Ka«sor    iBclaroifO  •n^osXX 

•x(i^   0^   X^noi  X"*  ix*^^   ^o  Todii*  lo   »iPi9ba9Tt9b  9tiJ  jboiI  9n.tVo 

IXii  aav  •rnvblTo  srf^   ti«^l<"   bus   t<vl  '  #V92[^i>'  '»'^i   oiotatf 


In  the   court,    on  motion  of  plaintiff,    entered  an  order   that 
all   the  paper*  and  proceedings  be  amended  by  malcing  John  !£• 
Stineon  and  John  C,   Burmeister  additional  parties  defendant 
and  correcting  the  name  of  the   8e«»oalled  coomon  law  corporSiM 
tion  in  accordance  with  defendant's  affidavit  of  merits   to   the 
amended  statement  of   claim.      There  was  a  finding  and  judgment 
in  plaintiff's  favor  against  all   of   the  defendants  for  |150.00, 
to  reverse  which  they  prosecute  this  appeal.      Plaintiff  has 
filed  no  brief  in  this  court* 

Defendants'    first  contention  is   that  the  Judgment 
should  be  reversed  because  while  leave  was  given  plaintiff 
to  amend  the  papers  and  records  to   show  that  Stinson  and  Buz^ 
meister  had  been  made  additional  parties  and  to    show  the   cor«* 
reot  name  ef  the   so-called  common  law  corporation,   the  amende 
ments  in  fact  were  not  made,   and,    therefore,    since  the  recorA 
shows  judgment  rendered  against  two  defendants  who  were  not  men-« 
tioned  in  the   statement  of  claim  the   judgment   cannot  stand. 
This  was  a  fourth  class  case  in  the  Municipal  Court  where 
fozmali*^  in  pleading  to  a  great  extent  Is  net  required,   and 
we  would  net  reverse  the  judgment  on  that  ground  were  it  cox^ 
rect  in  ether  respects. 

It  is  further  contended  for  the  defendants  that  the 
evideiiee  shows  that  they  entered  into,  a  wUtten  agreement  which 
provided  that   the  individual   defendajits   should  enly  be  liabl* 
as   trustee  and,    therefore,    since   the  judgment  runs  against   thea 
individually  and  not  in  their  representative  capacity,   it  is  net 
warranted  and  should  be  reversed.      If  the  judgment  in  the  in- 
stant case  were  against  only  P.  W,   Armstrong  and  Howard  Armstrong, 
we  think  the  point  made  would  not  warrant  us  in  disturbing  the 
judgment  because  the  evidence  showed  that  plaintiff  was   employ^ 


JC  ndol  ^nUmo!  x/S  b9ktfmm  md  m^n>*9oorq  bam  ti^qAf  »di   LIm 

M««oq7«o  w«I  oojBcoo  ft9lX£o«oa   m(^  1o  •iiuur  ei<;r  9ai^s9*xi»o  bfui 

tamm^u\.  iinm  T^ibail   ^-.   nam  e-zsxfT      .mJUIn   lo  Jn»a»7a^8  Jl)«bctm 

,00.061$  -tol  a^aAJbueloi)   sflcT   !•   LIm  inala^m  tor&t  •*Yttia,iMiq.  al 

mMd  tliiai^L'i      .lAeqqe  aiii^   tSifo^aoiq  yj^dt  dotdw  ••aerfti  o^ 

•^ti/oo  Hire*  fll  lalid  oxi  h^Ill 

'}:ll;talJBlq  n»Ti^  a««7  mrsal  nltslm  •aumoBd  Jbaeiev*!  aa  bluoxla 
«<ti£  tins  jioaai^S  ;rarrj  worfa  oJ  al^aooei  trw  aaa^Aq  0dt  ba»tm  oi 
*^os  adi  worfa  oj  £>/:«  sexJisq  I«aol;tJtbJ}«  sttaa  ctaatf  i>«ri  tstalsai 
«^a9aui  edi    ,(ioit0<xo<rtoe  wbI  iinisiiico  balXiSo-oa    sr?   ^o  anuui  ^osa 

•«»ar  ^00  »'X'}W  oifw  aiitJSthnatAw  ov»    ^uals^is  be-iatuiaTi  wc»:MdJ>iiL  avoc^a 

.bn^la  loAWo  Sctsr^^tft  cfl^  i(ii«Xo  to  ;^neBa^j3^a  e/(;^  nJt  bauoi;)^ 

aiaffv  t^ooO  la(iolm;M  aiii  ni  aaso  aaaXo  ii;^ax;ot  a  aav  aldl 

bUM   ^b^ilup^tioa  tit  itt9tx»  tatti^  m  ot  ^ibM^Iq  r1  xHlMontJ 

-TOO  3t  ai9W  briuei^  ^«di  no  tana^Bl  ^di  aa-iarat  39a.  blvaw  aw 

.a^odfaat  19&1  ^   "'r    ^rst 

axU  i«£i:r  a^ixabaeleb  %dJ  lot  ifbaotnoo  rodtru^  ai  ;^I 

doldw  ^raaoaai^  Hottitw  m  <>3mX  baia^na  xedi  iMA3  awoffa  ••tmblr* 

aXcfulX  atf  T^Aa  bXiJOila  a;tnAhiiat»b  Xatffelrjtbai  aff^   iaxl^  bablTcxf 

m»dS  $9ni»i^  ■ain  fnaiHSbtft.  er^7   ■>ottl*   ^9'to1exf>d3   ^ba^  •ai9vi3  a« 

tut  al  ^1    iX^ioa^ao  aTjU«liieaflmnT   tisdi  ai  3oa  baa  xllMubtrltat 

-^l  0di  ni  iaoa^ul  sdi  "il      .baaierai  atf  bluoria  boa  ^oitutrun 

tisoT^aarxA  btawoH  boB  srroi^aorxi    .W    .H  xlno   iualm^  9  tav  aa«o  inaiu 

%A3  ifildXB$mlb  ai  ajj  iBAiimm  Jon  bJLuam  Bbsm  inlnq  ttdi  Tialdi  aw 

-Xol9»  •'*r  m^xii«Xq  ^4/1^  bawoha  aoasblTo  tdt  •cumo^d  im98igbu\. 


•d  logr  and  worked  only  in  oonneotion  with  th«te  two  defend** 

ants  and  that  Stinson  and  BurmelBttr  were  not  in  any  manner 
mentioned.   The  only  way  they  were  brought  into  the  case  was 
by  wrii^ten  articles  of  agreement  entered  into  between  the 
defendants  and  which  were  introduced  1i^  them  at  tha  trial  and 
which  tend  to  show  that  they  were  only  liable  as  trustees. 
In  these  circumstanceB  the  Judgment  should  not  have  been  ren^ 
dered  against  Stinson  and  Burmeister,  and  since  this  is  an 
action  on  contract,  we  cannot  affirm  it  as  to  some  and  rerersa 
it  as  to  others. 

The  judgment  of  the  Municipal  Court  will,  therefore, 
be  reversed  and  the  causa  remanded. 

REVERSED  AND  RIMAHDED. 
THOMSOH,  P.J,  AND  TAYLOR,  J.  CO HOUR, 


-E- 

tMROMM  \fui  aX  tor  »'!•«  Y«/aiiurxi€  hna  tto»nltB  tntU  t^r*  titoM 
■Mr  •siio  •di   QitBi  tsi^^id  simt  X)^tU  xmr  \lno  tS!t     ,ttnolla»m 

ham  LrnXmi  tiii   iM  amdi  ^  b^citbottml  •i»m  doliiw  iiut  airtaliaoleA 

m9ftmu%t  •«  r'Lijtil  -^Xao  ei9W  ^Ai   isAi  vom   ol  ba»^  iloJUiir 

-<i*T  jiaocf  tTaii  ^oa  bLi'odti  ta»a(gbul  9tii  asacut^aiof/oiio  •a»2i^  al 

OS  bJl  ai:  i    doiiJta   bns   ^i^tBitBnua.  bna  nosax^S   laflJiB^*  Jboislt 

•ateTdt  bm»  eooa   o;t   aa   it  tnlWm  iona»o  9«   t^cz<fn<3^   o<3  nol^oa 

.BT'iriio    oi    CA  iX 


a7I  •  W9Mm 


cnt  ew  OHIQ 


Jtm  B.    ODlALUdlC 


MUHiail'AL  a^^HT 

OF  flHIIAOC. 
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opinion  filed  17ov.    29,    1922. 
MR.    J9Stiev  eiScraCR  d*llT«r«4   th«  opiiiloa  •# 


ihr  ocart. 


A  eeaplaiat  wag  fiXtd  «g«iB«t  4«f*B4ant  ahargiac 
tlut  h*  *4i4  «ak«,  Aid,   eount«n»ne«  *nd  «a«i»t  in  nakiiig  an 
improper  noi««,   rl«t,  dif>tttrl»a9«,   1»79»eh  of  tb«  9««««  mkI 
diversion  tending  W  «  l>r«««h  «f  tto*  9«ake«  in  vi«l*ticn  vf 
ftMUoa  aD12  of  th«  ordinano*  of  iht  City  vf  Chieago,"     the 
<»»••  «»•  tri«d  iMifera  th«  0«urt  aad  th*  d«f»n<3ftiit  faund  gaLiltj 
•a  ahnrsad.      A  fi««  tf  firt.CC  mia  i«f oaad, 

TIm  d«f«n(t8at  eeiit^nda  that   thara  la  na   aTidwnna 
In  th»  reoard   tandlnit   to   •antaia  th?  ohnrt^a  otada  agalnat  hia 
•■d,   tli«rafara,    the  oeurt  arrad  in  finding  bin  ipailtj  and  ra* 
f«al«ff  t«   dieeharga  him.      It  will,    th^refara*   ba  naosiseary 
fer  ua    to   aat   forth  the  (>viei«ne«  va   find   in   tha  r«eQrd. 

Hi KB  CttlliBaa  tastifiad  an  bahalf  of   th*  Citr  that 
•ba  warkad  in  j^llaan  and  dC^ing  ta  and  trem  har  «rark  aha 
paaaad   »  churah  loostad  at  liath  8tr<»«t  and   ^auth  ^ark  aTaaua} 
tlut  tb«r<»  waa  a  Itaneh  alengaida  th«  ehareh  in   plain  ▼!•»  of 
¥ath  atra^ta,   tho  ehuroh  Wing  laaatad  at  the  earaar;    that 
naarljr  •▼«!>   day  far  a  pariod  of  abaut  twa  vavka  aha  aav  tha 
dafandaat  aittin#  o»  th«  hanali  raadiag  tyx  aau  aarting  aoMa 
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aid  i«C!l«i«  •biifle  •':  "-t 

1  la  1/1 

•dl  •'»•  •!<•   «it'  ^«i9V»  xli^n 


•a* 

pmp^T*  that  le«l(*(i  lilt*  Mils;    that   this  was  Mr«ttad   Ui«  n»ea 
bour;    that   aho  •««  •  ohild  about   alx  y<»ar«  ol4,   Ma4elin«  la«h, 
•a  tvo  ar  thr««  of  ihaaa  «e«?aaiont  danclnf  and  tviatlng  around 
vm  tha  aidavalk  In  frant  af  tha  dofanciant;    that  aha  did  sat 
aaa  tha  ohild   aitting   an  dafandaitt'a  lap,    nor  did  ah»  99^  Um 
dafaa4ant  teuah  tha  ahlld  in  anjr  waimar. 

Itiav  LawaadawaM    ta»tifiad  that  aha  aaa  an  aa&iataat 
prinolpla  ia  tlia  FullRian  imbllo  aahaal  ahloh  aaa  laoatad  Imt 
a  faw  blaeka  frcn  tha  chareh  at  I13th  Btra^t  and  South  tmxit 
aranuaj    that  aha  paacad  thia  tthureh  fear  tiaiaa  a  day  fine,  ^ 
aad  trwm  har  )t»m9  ta   aohaal;    that  aha  mar  daf andnint  aittiac  am 
tha  boMOli  aantionad  at  aooatiaa  oa  aaa  aecaaloa  enljr;    that  ha 
vaa  laokiag  ovar  ^emtt  Iriad  of  pnpara  an<i  aaiMiad  ta   b^   aartlag 
thaa;    that  oa  thia  oo«)aaioa  aha  aav  tha  child  Madoliaa  *dan«iac 
aad  tviatiag  arcuad  da  tha  aidovalk  in  freat  of  dafandaat;* 
that  aha  did  aot  aaa  tha  ohild  aittine  aa  dafandnnt*a  lap  aad 
that  aha  did  aot  ••*>  %h»  dafAndnnt  taaoh  or  da  anythlac  ^   tha 
child. 

Kra.   iMdi.    tha  nethar  of  tha  ohild.   taatifiad   that 
Hadollna  «aa  alx  jraara  old;    that  oa   tae   or   thraa  ee<;a»lcBa   tha 
Ohild  oa»a  hoaa  aith  goa,   but  that  th<»  vltaaaa  oould  not  fiad 
out  how  Iho  ohild  fot  it;    that   tha  nothar  vaat  out  ia  tha  BorB* 
iac,   aoea  aad  aftaraeoa  for  a  «o«k  or  ao  aa4  vatehaci  aftar 
Mftdaliaa  aban  aha  laft  for  oohool  aad  whan  aha  aaa  dua  to  f^ 
turn  to   saa  aho  aaa  c^iirlai;  har  tha  gtm,   but   that  aha  waa  uaabla 
ta   aaeartaia  1^0   th4»  p^rwn  vaa;    that   aha  had  aarar  aaan  tha 
dofaadaat  uatll  tha  tiaa  aha  taetiflad  in  oourt, 

X««Opold  Bftoh,   who   •ttoT9  to   tha  oeaplalat,    taatifiad 
that  ha  aaa   tha  fathar  of  Madoliaa  aad  th^t  ha  arraatad   tha 
dafffndant  Jaao  f,   1921,    took  him  to   a  ooraar  oandy  atora  and 
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«»<.    JYT«C 


had  »  nwlAbWr  hoi 4  Ma  whll«  %H4  vltiwa*  t«l9ph«a«4  f»r  ih* 
94»li««}    thai  pri*r  to   that    ilm*  )ti«  vif«  )md  informed  bla  ttwi 
•«§#•••  Wk»  giTlRg  (pn  t«  j^Mlelin*,   «r4  h*  *«at«d   !<•  find  out 
wha  th«  yartea  «aa}      ttaat  en  two  ar  ihraa  aeo««ien»  h»  follow* 
ad  aad  aatohad  aftar  itadalina  alian  sita  aat  daa  frva  aahoel  at 
aaofitiaat  ^t  that  h«  nav«r  taw  anyeai*  flTa  bar  aagr  c^ua}    ttiai 
an  Juna  9*   alMut  ii«ontim«,   h«  saw  dafaadant  aaar  tho  «hurah 
■itting  an  a  1»aaalt  piitiiR«  tana  kind  af  paparo  in  a  Mil  lniak{ 
that  Ha   than  «av  Madaiina  a«Blng  aleag  tnm  tahaol;   that  aba 
turned   and  walked  ap   ta  whare  dafand)%at  aaa   «lttlAss    that 
Madalina  th«n  aaa  %ht>  vitnaae  snti  ran  ta  hia  and  th«it  oha  had 
a  piea«  ef  gaai,   and  that   tha  dafaadant  aao  QhavlniF  garni    ^hat 
Inmadiatalj  Ha   teak   %hm  dmfmn^»MX  V   tho  ant  end  told  hia  ha 
wa«  und«r  arrant  and  aoapallad  hint  to  nia   ta  tho  aaadjr  «t«r«} 
that  imtmidnnt  did  not  raslst;    that  thar#  vao  a«  aaica  ar  dla* 
turbanaa  9f  may  kind  «ad  that  hn  had  n»r9t  aoaa  th«  defan^iknt 
prior  ta  that  data* 

Kadalina  Baah  tmc  eallad  aa  a  aitnaao  on  )>ahalf  af 
tha  Oi%f  MRd  tho  r«»aard  ohawa   that  sha  vao  nat  avam.     7ha 
f9r4i  than  la  aa  fcllowoj     "Prooaotttlnij:  Attomiqri   Vhat  la 
jO'iT  nama  llttla  gXrl^     And*      I  den*t  know,      Yaa,  mf  nana  ia 
Ifadallaa.     I  da#*t  knaw  haw  eld  I  aa,     Iha  Caurtt     Uttla  girl, 
da  jroa  knew  ak«it  it  aaana  whan  /ou  acme  lata  aaari  and  raiaa 
«9  ycur  right  teandT     Ant*.    Me,"     Caunsal   for    th«  dofendaat  aW 
^99%*€  to   tha  witaaaa  taetifyiiig  aa  aha  waa  toe  jroang  aad  did 
ttat  ttndorat»nd  tho  nature  of  an  oath.      Tha  ohjaatien  waa  awar* 
ml  ad.     The  r»^flard  then  ahawa;     'PranaontiAg  Attaraoy:     la  thla 
tha  aan  (painting  a*  defendant)    that  gave  yru  th«  gna?  Ana.  Tea. 
I>raaa«Mtiag  Attamari     MA  thia  nan     hald  /on  an  Ma  lap?     Ana. 
Tas,"     Yhia  laat  qnaatien  waa  obJi»atad  te  an  thi»  grosmd  that 
it  waa  leading  hat  tha  eh4«>ation  waa  aTarrulad.      "iiroaaauting 
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Atteni«y:     Old  thla  nwn  lift  ap  /oar  itrvsn  an«i  put  his  han4 
«aOr  itt       (OltJMUon  eT«rrul««)     Ans.   T»t.*  Thin  ««•  all 
\h»  •r«'i4«ne«,   and  <i«f«nd;)Rt*B  ««uns«l  M«r«d  that  d«f«a4aat 
b«  di»ehar8«d.     Xh«  aetloa  aa*  oTarrultA  and  tharaufaa  dafaa4* 
aat  taek  th<i  aiaad  aad  iratifiad  thai  ha  «as  aaplayad  Ikt  tha 
fae^la**  Oaa  Light  *  Oaka  Oonpamr  aa  a  BpMial  eallaeiarj    that 
ha  haadlcd  oollaetlena  cueh  aa  ahara  hlll»  wf  paid  kgr  oheaka 
attd  th«  thaaka  dishenared  ky  th«  kaak;    that  h«  «a«  tha  aal/ 
■an  daiakff  this  i>>ark  in  that  |Hirt  of  th«  aity  f9r  tha  saa  aMi- 
pany*  aad  that  in  d«iac  hi*  nartc  ha  aaacstarily  patsad  liSth 
Straot  aad  Saath  ?ark  avanaa  taio^*  a  aadk  ar  ea  aa  aT«raga  af 
thraa  timaa  ia  tva  aaoka;   that ha-uauall/  arrirad  at  thf*  eharali 
at  akaut  aeea  tlna  and  that  aftar  hi  a  laaeh  h»  aaually  aat  aa 
a  kaaah  fpr  akaut  flftaiMi  niautaa  iaeking  arar  hia  aark  And 
praparittg  hi  a  killa  aa  aa   te  haY*  th«n&  in  proper  ard*r;    that 
ha  Bsa  itadoiiBa  akout  thr*a  timaa:    th?  firat   time  ah*  vaa  witk 
taa  othar  littla  giria  aad  a  llttla  bay  •f  akaat  har  aisaj   that 
ha  took  a  paakaga  af  t;am  froa  his  paokat  and  diYid«d  it  aaaaf 
tha  ehllAran;    that  on  anathi»r  ooeaaion  Mddolina  eiuaa  ka  hia 
vhila  ha  *^a  aitting  on  tha  Vanish  aad  aakad  hia  for  cwai    that 
tha  third  oeoaaiea  aaa  en  Juna  9  a^ian  h*  aaa  aittiac  oa  tha  kaaah 
gattiag  raady  to  laara  wh^n  th»  ohild  e«»a  up  and  aakad  hia  for 
gwm  and  h*  gava  har  a  atiok}   that  ha  aavar  hold  the>  child  oa  hia 
lap  at  may  tiaaj   that  h<p   did  net  lift  ap  har  dreea  nor  put  hio 
hand  aadar  it;    that  ha  did  aat  taaah  tha  ahild  ia  aagr  aaaaar 
aaa  ftp  t  to  giv*  har  gaa* 

Hokart  R*.  Barr  taatifiad  that  ha  aaa  aciployad  ky 
tha  Oaa  ^oapany  aa  aaaiataat  aapariBtaad<*>nt  of   tha  oolleotioa 
d«parti««»nt;   that  dafanaant  had  wavkad  far  tha  gaa  eeapaay  for 
tha  paat  foarta'»a  yaara  and  that  tha  vitaaaa  had  Vnavn  hia  all 
that  tiaa{   that  d«f«n^ant  had  narar  kaaa  arraatad  kafar*  aad 


tmBkmm\*k  imAi  fttTtn  XMirtrM  t***^^!!*)**  bm   ,«»Mr»ftlv«  Mit 

•^■•tftS  mH[»»vmO  i««  fe»i««^v«  iitnr  «ol#Mi  ««ff     .*«vi«MfM  ill  •# 

mCI  V  M\<il«ai  mm  %d  imdi  kmt\t$n'*t  km  bmmim  •rfj  ^t**  tiM 

«««i    IXU9»IU»  tmkamttn  m  mg  vm<N»e  •tftO  «  ^rts^J  ••&  t ••f^M^ 

tin*   •!(/    •>—    '        *<«>a     {tfiWCf    «{(#    !0f   t**!*!!*!!!!*    mttfff    %H$    Ml* 

•M»t»   SAS  •<(J     'V'    V4>*   ixt^    "t*  ^t«f    i«i(i   «|   #l4»<ir   tixri  aiitab   «•• 

tflCIX  *•«••«  vXiiM««*»»a  9d  #i«»f  •!<<  ts^»i»  nl  9adi  ham  «irm 

^«  *^«ri9V«   fUK   ao  t*  #»•«   •  ••1«#  •««•▼«  ift«f  i4Jtr»£   i>««  f*«ii/e 

4»«lMto  *d>  Is  fc«irihis«  XXi«i»tf<«(ljniiifl    |«ir*««  mi  isi  vmUI  ••ttf^ 

ft«A   #t««  •  ^-f  T«79  v«rJh(99X  »«#airtH  «<»%^1'>   r;;»if«  ii^  tf»«»tf  « 

t«i&    ;««ln;<  '^'-t   vrnsi   oi    tj'j '«»«  i  lif  yil^Mf»v<| 

ifil«  •«<<  <«if«  *«J.  U    iD«4»  •nilwluii!  ir««  aiI 

tfa/if    i^ns  fH  ItfoiTa  la   X«tf  itUtll  m  kmrn  •!%$%  %U$H  tM(i«  mU 

f— i   It   MAlTib   uai4  #»<0««   aid  «9tt  !»>  tf  •^MfM^  •  <e»4   •< 

BM   »r    VOMM   •AilSMH   ft»l*ss»«  «»41«rui  a«    tjuii    jKttiiiil*  fttfi 

•Irf  «#  fcXjU«  vdl   fel»jii  -xsvMl  mH  ImU    {:i»Xti  p  »t  bit*  «n 

•  liC  #w«  ^M  mmtnh  i«K  fD  IliX  l«(i  111*  «u4  JiiUi   |««i«  ^(M  4m  a*i 

«*iaui«  vi»  «l  ftlitfa  Mil  Al«vi*l  iMt  bii>  ftr  oibjui  ftas< 

•MfA  -iMl  «TXs  »l  l4;i»M» 

ll#  %*ftl9««  mm  M  |M(I  b«ltXI*«#  mi^    ,n  >t«tfoJl 

«9il»«xr<>«  viU  1*0  inmhm*^nt%mtn  iami  a  tMMc**^  m*^  •^ 

ttl  !»««*•  •«»  •^  T«*l  M:f««v  ^Mf  ln»»4Mft«*  /Mil    %i9%mitAV^^ 

tt»  mid  mmmm*  ^md  •••■IJhr  mTI  i«4l  bftn  mmix  ii*«^^odY  laHt  "^ 

tea  niftlwr  bm$mmviM  mmm4  %Mtmm  kati  l«i*Mi)»«<  iimii  lAtfl 


that  th«»  vitnwsa  h«d  i^rmr  hward  Anjr  oeaylaint  agaiaat  teim; 
tb«t  h«  was  faMillMT  vlth  d«fAnd«at*>  rvptitatien  for  trath 
and  ▼«ra«lt]r,     •«  wall  aa  far  moralitjr  and  that  It  «aa  gaed* 

Mrs.   mania  (  *Harria  taatifltd   tha^  aha  had  Ikhowb 
daf and^nt  fay  tha  paat  aix  y#ara,    that  h«  Tiaitad  har  haatead 
fraQuantly  and  that  9h*  Icnaw  hi**  raputation  for  trath,  Tar- 
aaity  and  aaraXiV  '^nd  that  it  was  saad{   that  aha  had  thraa 
aaall   ahildran  0t  h«r  awn  aod  aavaraX   tlaiaa  en  Saturday  aftar- 
naona  wh«»  aha  want  ahopping  aha  loft  thA  ffhlldraa  in  tha  eara 
af   th«   d^fencumt  aad  ha  alwaya   taak  c»ed  ear«  of   than;    that   aha 
had  aavar  haard  an/  <;oaplalnt  aadr  agalnat  hia  ^afora.     tha 
d#faBd  nt  than  raatad  and  jeaT^d  that  ha  ha  diaeharsad,      Tha 
praaaouting  attornay   th»n  adviaad  tha  eeurt  that  h«  had  another 
witaapa,  a  peliea  ofrie^r*  wbo  found  an  abaaant  piatura  In 
d«fandnnt*a  poaaffraiea,     tha  paliaa  •ffinmr  «aa  •vem  nad  taatl* 
fi9d   that  hA  aaa  nat  tha  affiear  who  inada   tha  arraat;    that  that 
affioar  aaa  nat  la  oeurt;    that   th»ra  aaa  a  onrtain  pietura  af 
aa  ahaaaaa  natur*  found  in  tha  paaaaaaica  af   th^  def«^ndant  at 
tha  tiaa  h«  ana  brought  into   tha  atatioa  and  that  he  undarataod 
it  aaa  a  piQtura  with  a  paaa  and  an  adTartia«aaat  of  a  hardvara 
atara  priatad  aa  it*  bat  that  ha  had  n9r9T  aaan  it*     Oounaal 
far  tha  daf^mdant  than  HtaTad  that  tha  t4»atinany  af  thia  witnaaa 
lia  atriokan  out  and  th«  oeurt  aTarral#d  tha  mation*     Tha  oourt 
than  inquirad  of  tha  off iaar  if  ha  thought  tha  piotura  oeuld  ha 
ft'Uad  at  tha  station  aad  tha  affiaar  atatad  ha  waald  aadaavar 
to  find  it.     Tha  aana  aaa  th(»n  aontlnuad,    tha  eeurt  inatrucrtlnc 
tha  affioar  to  look  around  and  aofi  if  h«»  oeuld  find   tha  pietura* 
tha  oaart  atating   that  the  eaaa  would  ha  coatlauad  »nd  "in  tha  nana- 
tiaa  2  want  thia  riafandaat  axaminad  bjr  i>r.   Hlehaoa*;    that  ha 
vantad  tha  raport  af  tha  fiaator  at   tha  hearing  to  i^ioh  tha  aaaa 
vao  aoatiauad.     Two  9r  thraa  aaako  latar  th*  eaaa  aaa  eallad  and 


knMtr 


.««*i«  mM  mk*  km*  fe»Mi|iaM  drf  hiuwv  M«r  nUoi*  1-um*  aHI 

AIM  MUM  Mv  %^—  »*^  M««l  ml*         ji  %•  m7     *kmtftUt»»f  4P9« 


ih*  9«ujrt  «»lr*d   fch«  prttfemft  it  h«  hftf  ijr.   Mielrsea*>  r*p«rt. 
¥b«  ]ijr«»*«ut»r  M«ir*r«u   that  h«  lw«  »ji«  luuiA4l4  it  to   Ui*  avurt. 
th«  oaurt  tSMaa^d  it  and  staiM  that  it  »••  tmr^rtibl*  t«  th« 
4«f«tt4Mit.      Ih«t««p«a  oeuttnal  far  d«f«n4aat  rnquavtail  that  ha 
«if;ht  taa  th«  raport.      Inia  ragaaat  to»  dania^l  tv   th»  oourt  aa 
tha  srouad  that   th«  r^ptrrt  «a«  net  la  «iridi»nof>.      fha  aeurt  thaa 
i»4t«ira4  a«   to  «h(«th«r  tha  ^alioa  afflaar  had  Va*n  abl«  i6  la* 
aata  tha  piotura  laut  ««a  «4t1s«4  V  ^^^  ^^^y  'prasacutar  th&t  tha 
•ffiaar  ^a  anabla  te   fin^  it*     t&«  aeurt  than  inpeaad  a  flna  af 
Hcc.tO.     thit  is  all   af  tha  aTiil«nc(»  in  iha  ra^arA* 

Oeiqiaal  far  tha  ait/  in  his  ^rittf  and  argim<»at  hara 
haa  aat  aai^i  eno  ward   ieuoUittg  en   the  ««rit«  of  tha  aana*     Thara 
la  nat  a  ward  of  arittim^iit  that  tha  finding  af  gulltjr  «n*  Juati* 
fia4  tgr  anj^thia^  that  mppnetrv  1»  th»  raaard.   nar  da  va  think 
•«4di  aa  mrffmmiX  et^uld  t»«  eit«)o«6efall]r  aada.     Cauaaal  haa,   hoa* 
•riiT,  argad  a  «w«har  af  hgrpararitlaal  ebjfNstione   ta   tha  r^ti^rd 
is  aa  mdaavar  ta  pr«T«>nt  this  eaurt  fra^a^  ^atxlnc  o»  tha  aarita* 
Caat'B  aheuXd  nat  %•  diapoaad  af  la  thi«  oaurt  i^r  any  aihar  aeart 
en  a««a  aar«  taafeotiaalitjr,   hut  th«  aeurt  ahaulti  andaaTar  u   paaa 
apaa  tha  aarita  af  tha  o&ntraTariqr  whar*  it  oan  ha  dana  witheut 
▼ialatinc  •«««•   ';iitabii»h«d  ml«  af  law  ar  ^raaada  a,   sjnd  «•  haYa 
aa  diffioultgr  at  all   in  faaaing  tin   iha  «ariit  Bt  tha  eaaa  hafara 
aa.     Bat  hafara  dain^  »«  vm  trill   sonald^r  tha  ta«hni«;nl  yaintt 
■Ada. 

Tha  firat  ie  tiriat  t^^a  pz«Tial«nii  af   tha  ardinanea  atiiah 
defandant  in  aharead  with  haTiag  vialatad  ic  not  la  tha  r^tivrdi 
that  th(»   trial   j^our^  u»aar   tha  Ina   taJeaa  judioial  na tioa  af   euak 
•rdinanoa  ^i  th».t   this  oavrt  da(*)£  rsati    that  ta  hrins  vn  ardiaaaaa 
Vafara  thia  eaurt  it  amat  ha  iaoarperatad  in  tha  rmo^rd.     This  ia 
tha  laa  aa  anneunaad  ia  fvaiqr  d«eisi»na  af  thia  nad  tha  £^yraaa 


|»<T«c{     .tM»f£U'  ^iMAMt 


ti   sir 


0»uri«   haV  in  th«  m}fno»  inf  iA«  or4iin«a««  fjrow   thm  r«a«r«  Is 
•f  tt»  «ftii««qit«iio«  t9   th»  4«oi»i«n  of  this  «»•«.      ^e  )>«▼•  n« 
•«oatl«ii  Xc  9a.*Bi  •«  th«  ««ii*tru«tlo«  •/  th«  •rdiniuie««      ¥h* 
•««SiXttittt  fllvd  *^in«i  tf9f«nA«nt  ekwrie«4  that  1m>  'did  ««k«,  alA, 
•oant«n«ii««  antS  ««tist  In  amktag  an  iMprtpar  ii«is«,  ri«l,  dl** 
t«ir'bftno«f   brsiteh  of   tla#  p«ni««  wad  tfitrvrclon  t«adliim  to  a  br^Aoto 
•f  tli«  p»«<}«  ill  TlAltitlos  of  £>Mtiea  JEOIA  vf  t^«  •rdiniui««  tf 
tiMi   tUtjr  of  ;7M««g«.*     Th«  OQAt«nii»«  of   ih«   d«f«n<Mint  i«  that 
th«  •vld«no«  d«#s  n»i  «tt»t«iii  th«   ettars*  tt»4«  is   tl»«  ooaiplaiiit. 
If  the  «vldf(n««  ia  th«  r««*r4  Aid  nuotain  vaeh  6li«Y|i;«  «nd  it 
«««  e«Bt«ittd*d  that  titic  414  nttt  convtitut*  «  vielattea  cf  th* 
•rdliMiia«,  v«  weald  pr«>ftu%#,   th#  erdittifriio«t  a«t  Wine  in  %h9  r«a 
e«r4>    UMt  tJNi  trial  Jttd««  toek  Jadiotal  natlna  of  the  ordia* 
afli««  and*   tA^^rofara.  a*  a^uld  pramoia  that  tfe«i  tri«l  «ourt*a 
findia^r  im«  o«rr«ot  that  tha  ftrdin^tfiOft  had  l»<>«qi  Tiolftted*     Bat 
In  tha  iattaat  oaiia  w  hAvc"  na  eaeaaien  to  eoa«id«r  meh  qaoa* 
tian  mntit   thirofara*  tiM  ahaaaisa  of  tha  ordiaaaoo  frea  tha  ra* 
aord  da^^e  nat  eff«et  tha  4|U««tiea  at  all.     th«  «Eaa*tiOFt  for 
daoiaian  is,  Jaoaa  tha  mi4mmttt  ouotaia  tho  ohar^a  aada  ia  tha 
aa«iploiatT  and  thio  quaatlon  winht  ba  ]proi>«rl)r  daaidad  vithaat 
tha  ordinaaaa  bains  ia  thu  rmoitr^m 

fha  naxt  peiat  aiad#  V  aaaaool   for  tha  City  i«  that 
tha  e«rtifio«ta  of   tha  trial  iuM^*  ta   th«  faots  oooarrian  on   tha 
trial  ic  nat  in  o«ai>liano«  vitb  oaaiioa  3S  cf  tha  Mttni«is>al  Caurt 
Aat«     flwt  saatiea  ^roYidvt  that  ia  eaoo  aa  ap^»al  io  x>ra«aaatod 
fraa  tho  Uttniaiyal  Court  tha  Jadca*  If  r«»quootod  Igr  aithor  of 
tha  jpartiao  ohall  oifa  iind  ftl#  "a  eorraat  ot«tos!«#at  to  b*  pra* 
yerad  ^r  th»  parljr  r«({ua»tiac  tha  oigaiAs  of  th#  oama,  of  tho 
faeto  tippm^int  ^fn  tho  trial  tharoof  and  of  all  oaaotioao  of 
lav.*     Ootta»ol*«  oentontioa*  ao  otatad  Igr  hinoolf,  io  that  tho 
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et»rtlfi«mt«  of  tfe*  irl«l  iti4c«  i«  &iir«ffl«i4Rii  l>«»e«ia«i«'%t  ^v** 
m»%  «FP««r  thai  it  99iit»lii«  all  of  ih#  •tlUena*  ar  all  of  %tt« 
9rt««»4lBca  in  tfei*  trial  etari^*     and  that,   tharafr^rv*  it  6a«a 
Rat  ocuMply  witii  tha  atatttta*     Tha  oartifieata  in  aa  fellawa: 
*tt  JeliA  A.   iULttliai^UHia,  as*  af     th<»  Aa«a<iiata  Jttds«»  •t   tha 
ItMBlalfal  Oaurt  af  CMo»«9*   ^  h«»r#bgr  e*rtif/  that   th#  abava 
aad  far^caiac  ia  a  aarraat  at«t«aant  af  tha  faata  ap}>aariac; 
Kiyan  tha  aavtral   aaaslene  of  th«  trial  af  tha  m'hef*  antltlatf 
•aiiaa,  aA<i  tha  riaoiaicna  «f  thw  Oeurt  u^en  rtt«^  qnaetieaa  af 
lav.*     V«  think  ihitts  i«  w  autiataBtial  a<i«qiiliaaa«  with  tha 
ttaluta.     Thff  trial  ju«lga  oertifiaa   that  tha  "faraeaiag"  ia  a 
9»TT9e%  latatiMnaat  ^f  th«  fnote*     If  it  i«  what  it  farparit 
ia  1M(  •  a  earraot  atattaaast  of  tha  facta  •  it  x«i»n»  all  nf   tha 
faata  aatf  mt  a  fiart  af  thaa,     Yha  H^iat  ia  fegrpara ritieal  and 
ai^tautt  »arit« 

C<stiaaal  tvr  tha  C!i^  naxt  eeat^ada  that  tha  eata  fta 
aat  |»raiparl3r  hmt9r»  u»  l>fteAtta«  tha  ap«»a«l  baaA  in  tha  T*9pri 
aliiia  it  eantaina  tha  var^a  *A|^]proTa4»  i^chn  A.   ftiehardaea* 
Jaica*   Saal."  >-at  thara  ia  i»  •r4.«^T  in  tha  r»«ard  ajipraviac 
tha  appaal  hanA,   aau  that  sino^  tha  atatuta  raqairaa  tha  hoai 
ta  V  a9praT«d,   aa<l  ainca  tha  a«at  that  aaa  Ut  aaid  i»  that  it 
«aa  at»i>ra-ra4  Igr  tha  4a4«a«   tha  f»aaa  ia  nat  pras«rlr  yraaantad 
liara,     Ba  aetian  hat  haaa  a«4a  ta  4iaaiaa  tha  «»j>«tal  although 
tha  rmtt9r4  h»a  \^9itM  kwtm  far  aaaia  tiiM. 

On  tha  marita  af  tha  e«m*  tha  raaard  4i»«la «aa  that 
tha  only  nattar  that  vaul4  in  any  way  taa«  ta  ahav  that  tha 
4afaa4(Mit  ivaa  guil^  «f  tha  ehArga  aeaiaat  hia  aaa  th«  atata* 
aaat  af  tha  littla  fjirl.     And  aa  think  fr^.  an  axaainatioa  af 
tha  raaarti  that  aha  4id  aat  undarataaa  tha  aatura  af  tha  path. 
If  aha  4Xd  rmt  a«  aa^aratasd  aha  ahauld  aat  be  p*raiited  ta 


•*■;--     "•  w^' 


•##««•    u^4    vow   »ui   iMiit*^  tHliMlr    ^-^  ''*' 

1#  mtiimnlmmnt*  on  '.-—-»   •.'-►-.    -.-    . 
.Ala*  »rfi  Ho  •tfi^-- 

A#   '<..•.*>  i «»««<•  - ^.     -1 


tvatlfy.      Xti  fa«t  ah*  4id  tft  t««Ufy  in   ifel»  o«*«  at  ftll  a» 
•Jm  «r»  Mi  nittm.     ^«  kn«w  tf  tio  ««gr  v^  frorisf  luitor*  in  • 
••art  %t  r«««r4  ila  ibi«  v;t»t«  •xe«9t  undvr  ••th  %t  nffirnAtieii* 
TH<*r«  ««•  ne  •«th  vr  affintttloii  «•  f«r  »»  th«  akild  mi*  ma* 
a«nit4,      Y«»iljni>«gr  giT«a  !■  a  e«««  in  o»urt  m»t  h*T*   tlM 
••ftetien  of  «a  ttniii.     X  Or«<^iil**f  •«  ii!vi<«n««  (lAth  wd.)   ••«. 
Satit   >  Vtpi«7«  on  $vid<»nd«,   •««.  IdSi;     H.  ▼•   Br««i«r.   Sast, 
jni.   9r«»l*44S     If  *  9biltf  is  found  net  eeiap«t<iTit  to   t«V«»  mi 
•»th«  its  tie>»tii»«iqr  eomiot  b*  r«Q#iT«d«     A  «;Ktr«>fuI  •otteidvra* 
tiea  of  all   th«  rrid«iie*  is  tb«  7*<>«r4»   ana  whieli  «•  havo  act 
forth  rat;h»r  fuller,   ohawa  l»^ond  qmootioa  that  tli^ro  «»•  a* 
•▼Idwneo  ai^aisai  th«  d«f«itdaat   to  aa«t«ia  th«t  aharga  and,   Xhmr%» 
foro,  hm  ohould  h^To  b««ii  diiNshargod. 

Tka  judsnottt  of  th«  Muniliii^l  Oourt  of  ClULaag*  la 

roirortad. 


tmmmwt  #.j.  ^^jix^  tAii^jt^  jr^  9o«etm« 


9M  Urn  Hk  •««!  .ttl^tt^ 

.  n^KB  itt  ««v  94ai 

••  Of!  air?  if*»A 


at 


,.  .;yj^i  .     ,t  >;*rr»}  T 


fWBKPlCi:  1»*I^IF, 


-▼»•        I  j/^  1  Circuit  Ceur-I, 

CniCAOO  fUILWAlS  O0irPAi;i^   »t  al,    }  Cook  Ooun«y. 

Opinion  filed  Fov.    29,    1922. 
tll^.   JOSTICf  O'GOHOR  «2ellvor«(S  sue  opinion  of 

**"""•  22  7I.A.  611^ 

Xy  tiilK  ajptpoftl  dof oAdanta  «ie«k  to  r«vex>««  a  jud$|<-> 
tiOftt  of  l&>00.00  «0d9Tcfjr«M3  br  plo^intiff  ia  ah  »o«ioa  fe? 

Pl(&iatlff*8  ih«erf  of  th*  oa»«  v^o  that  while  b« 
«»•  ia  Vb.%  Act  of  tooAVdia^s;  on«  of  dofoadaato*    street  caro 
wJbioh  Wiio  stopped  a%  a  f^egalajr  sioppia^  plsoo  to  tako  oa  «lq<I 
dtloolMjrg*  ^aoattni-era,    th«  omr  »tajrt«d  bttforo  h«  li&d  t,la«  to 
WatA  it  and  h«  vis  t]aro«!»  to  t.h«  pRVoaaat  aad  iajarod,     Oa 
the  oth^r  baad  dofsnmata*   eoateatioa  w&o  tltat  plalatiff  Ali 
aot  attoapt  to  be»rd  tbo  oar  uAtll  aftsr  It  kad  st&rt'sd  up. 
FXalatlff  aad  t»o  ottx^ir  »ltnot»«oa  oalUd  la  hie  t>^»lX  tooti* 
flod  to  «&o  offeot  that  tho  oar  had  otoppod  at  %  r«imlav  etop-> 
plag  piMOo  to  tako  oa  imaooagoto  aad  that  ooao  ]^<a#o«a.»ro  g;ot 
•a  tho  oair;     that  i»l6latiff  thoa  s-iaood  ea«  foot  wi  tho  looor 
ot«p  aad  took  hold  of  tho  haadrail  <&hOA  th*  eax  atturt^l  up  aad 
ho  «a«  thromi  or  CoU  froa  th«  e&r  oad  lajurod.     Oa  b^nlf  of 
dofoadaato  oovoa  «ita»a««o  gavo  ovidonoe  to  th«  a/foet  that 
aftor  tho  oar  etoi^'fiod  at  a  r«gular  istoppiatir  pXaoo  oMio  poraaao 
hoardod  it  aad  tho  ear  thoe  ot&rtod  up  ^tiA  otbor  p-si-ooao  got  on 
whll«  tho  oar  *''<««  in  motioa}      ihat  aftorwarda  ahilo  tho  ear 
«ao  laoroaoisg  Ito  os-uod  aroaad  &  ourYO,   pl«»iatifr  attonf>t«A 
ta  got  tat  foA  wao  th«»r«by  ixgured. 

Oovaaol  for  dofoadaats  ot^raootly   iaalat  that  tho 
▼ordlot  of  tho  4ary  io  agaiaftt  tho  aaalfoot  voi^t  of  tho 
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.*    #t^«1. 


•vld«no»  and  th»t  th«  Jud^iMt  »h«raldi  h«  r •▼€»••«  wltli  a 
f  Xading  ^f  r  fM%.       W«  Hav*  •arvtuiiy  ooaitldordd  all  of  tUt 
«TJLd«ad«  in  th«  rd«H>rd  and  Ii»t«  •x«Rifi«d  1%  ia  ili«  llfidifct  of 
tli«  ablft  ftrgum<^Ali  aad«  by  omma»Xp  Wt  <ur«  of  tha  4|»plnlMi  thM 
»•  would  not  IM  warraatod  la  itarla«  ti^t  ta«  f iadiac  of  th« 
Jury,  wblob  ba«  betia  a»>$;roT«d  by  tk»  feri&l  touTt*   i«  agaiast 
tbd  B£mlf«»«t  «»lgjit  of  tHa  oTldaaoo.     A  roadlag  of  th9  arTldoaos 
frea  the  prlntod  pages  of  tlk«  reeox'd  ait^bt  l««d  to  tho  coo- 
clualoa  ooataniod  for  by  dofoadaato  If  »o  obould  !«»▼«  out  of 
ooaaldevatlen  ib«  aotloa  of  tb«  jury  ,Mad  tbc  bett«r  oi^  ortualty 
tb«y  bad  for  d«t<ar»lalag  %be  iratb  tban  vro  bair*  h<ro.     To  •«« 
a«id«i  tbo  vardiot  thia  court  Mttst  fiad  tbat  It  Is  raaalfootly 
afaiaot  tb«  oelg^ht  of  tb«  «vl4««oo  aft«:r  taking  lato  ooni^lden^ 
tioa  tbe  battfsr  ofportualty  o£  tbe  jury  'tad  of  tb«  trial  oourt 
to  d«t«rmlao  tj&«  qu«e«tloa  by  rao^soa  of  tb^lr  opi^ortually  to 
aott  aad  lk«ar  tbo  vltnottsoo.     Hagblt  £.  i[agH»lo.  304  111.  229, 

Siaoo  W9  bav*  roHObdd  tk«i  coaoluAloa  tb<at   Iba  judg* 
B«ttt  iEUiSst  ba  rorarasd  for  aootbav  raaooa  ««  h^f  roffala«d 
frott   ilstfuealag  tbo  t«;0tlaioay  la  tba  roeord. 

Tb«  daolaratlOB  wu.»  ia  t«o  oounts*     The  flrot  cNsa- 
taiaad  alXagatloaa  to   tU9  offset  tbat  iba  oar  «a«  ataadlag 
•till  «baa  plalatlff  atta«|»tad  to  board  It.     Tb«  aaooad  aao 
baa{*d  oa  tbs  thaory  t)iat  tha  oar  »aa  aorii^  «lo«ly  wb«i  plala- 
tiff  attamptad  to  board  it.     Tba  dafcadaato  ooatead  tbat  it 
«aa  an  or  for   th$  trial  oourt  to  rafusa  to  «llain«ta  tba  aoooad 
ooaat  booaaaa  tbar«  wayi  ao  svldaaaa  to  auFvOrt  it.     Va  ara  of 
opinion  tbat  tbara  w«a  ao  erl  «raoa  to  euotala  tba  seooad  «ount 
aad  the  oourt  abould  b^TQ  allaiaatad  it  ao  ro<iBaotad«  bat   tba 
fqillura  to  ao  ao  la  aot  a  laflpU.  gtoond  for  ravaysiag  tba  judg* 
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-5- 
mmk%,      Sao<st  v.   P>sirllB  *  Qyniigrf  Co,.  ai5   lu,   4«0.       lut 
«P«A  &  r«- trial  e£  tti«  «&••»   If  t)k9  eridftac*  1«  tho  •*;««  «•  tHat 
ia  tlii0  r«oor<t  1»«f»r«  us,  w«  tliinlc  fche  trial   oourt  aiMuld   oll»l* 
aate  th«  saaoAd  ceuat  «x   tba  daalttration* 

It  ia  furtHer  awittfaded  toy  t&4  aaftmciaata  tibat  tha 
titat  oatuilt  af  tba  daelaratian  «aa  mat  «;09<ii  a>a  a  pla^dlaf  |  that 
i%  did  met  atata  a  oaaca  af  aatian  aa4   tbat  tb«  aa«rt  arrod  la 
fiviac  iMd  ln!»tntatioa  «a  toaliaXf  of  pl4^ia%lff  ateloh  told  tlia 
juxy  la  autoataaca  tli«it  If  plalatlfi    ptovA  tka  »lLagatioaa  of 
%h»  flrat  oaaat,  be  waa  eatltled  to  raoovey.     Th«  ar^unsat  la 
aapvart  af  tbla  aaaaa  to  toa  toa«ad  oa  tha  gx«Mad  tlMt  it  la  act 
allayed  la  the  aeuut  that  any  aota  of  tha  dafaadimta  war«  aagN* 
lig«mtly  dana.     The  oooat  .iaaa  aot  aXX«g«  apaelfloallf  that  tha 
aota  of  dsf^Aiiaats  ««ya  aagllgantly  ctoae,  tout  it  >ma  aot  aaoaaaavy 
to  do  thl»  if  the  aota  aiioi^  ahoa  that  tha  dafaadaata  vera 
CitlXty  of  aay  aegll^faaoa.     The  aubf;tMMe  of  tha  allagatlona  of 
tha  ttount  la  that  tha  dafaadaata  «oro  oosraea  oarrlaro  0|>eratlag 
th«  tttr^^at  c«ur  ia  quaatloaj     that  tho  oar  oaaa  to  a  atos>  for  tha 
iwjrpoaa  of  taklag  oa  aad  dl«dh^rglaf  paaaoarara,  aad  ahlls  It  aaa 
•Wyi'Od  fox  that  puriKiaa  tha  plaintiff*  vlth  aotlo^  to  tha  aiaXaB~ 
daftta  and  with  all  dua  eajra  %ad  oamtloa  for  hla  ova  aafaty*   tha 
dofoadaato»  thvoui^  their  afaata«  did  aot  atop  tha  oar  a  raaaoa- 
abla  laagth  of   tlao  to  aaahia  plaiatlff  to  tooard  lt«  toat  avddaaly 
at^rtad  tha  oar  forward  aad  ¥y  raaaoa  of  such  aagligaaoo  tha 
plfliiatlff  aao  tiiro«a  to  the  grouad  aad  iajur<sd.     Wa  thlak  tha 
oeaat  la  aot  auhjiaiot   to  tha  ohjaotloa  an^da.     Of  oouraOf   It  folloaa 
that  tha  iaatiaotloa  glvaa  ea  to«h^%lf  of  rl  tin  tiff  aao  aot 
iapfop^r* 

Tha  dafaadaata  efferad  thraa  iaatruotloaa  phraaad  ia 
dlffaraat  laagunura  bat  all  to  the  affaot  that  If  the  jury  halieT«ft 
froffi   the   Avldanaa  that   i^Iaintl/'f   ati<«.m'''t»%':i    to  board  th«  oair   la 


mt    : 

?e  ftm»tl«a»«X4f  »«!  aX  flirt 

41  in/    ve  •# 

»#li     -,..*       .rt*.i  _,      ...                  ttftt*     •£$ 

mtm   :■-      ^_  ae  "laf^^rl  '*'r»  i'*itr.itKf 

.tv'a'^j*  «vo  cttf  'fc'-  nnttffg^  tna  ttvn  »ti*    iie  iff>               •>  ^ 

fin  ,i*»-i'f*r   sW* 


4«««ti«a  fihlle  it  «iii«  la  motion  suid  vaa  lajur«d  »•  «  r««ult 
tliarooff  k«  oould  not  r«oev«f,      Tti«  oourt  rafuaod  to  rlr«  any  of 
tli«o«  iBctraatlona  but  did  ^Ifa  ane tiler  laatruotloa  offeror  by 
%h9  dofondantn  nhiah  told  thot  jury  th.it  i;'   thay  f««a<l  fr«a  tho 
•via«no«  tikitt  »iM.iniitt  n««  lajurod  ubiltt  boardinc  tbo  o&r  vliila 
It  «rao  in  »ei>loa  %nd  that  aaoh  ooaduct  oa  hla  part  vao  a  uraat  of 
•rdla»vy  oaro  for  lila  oim  sajfaty  Yklcb  ooatrltetod  to  feh*  Injury 
ooaplAlaod  9t0  tkoa  lie  oould  not  recover.     Tho  4«r«adaat«  ooft* 
t«ttdl  that  th«y  »or«  •ntltlc4   to  at  loast  oaa  of  tk«  tl&reo  1»- 
•  trutttloBo  jretfusad.     V«  tttlak  tkc  aaurt  afaould  luive  glvoa  oao  of 
%k9  iastxuatlonB  orf«r8d  b»oiuii««  a  ooaaldoration  of  iht  oYldoaeo 
:l!»»rXy  flho«a  tlMt  th«  tkoory  of  th«  pl&lBtlff«  wad  ble  •▼I'lonoe, 
«a«  tlbAt  b«  otartod  to  beard  tba  oar  wblXe  1%  wan  «taaliAg  atlll 
aad  tliat  It  ctartad  foward  bafora  b«  had  tiaa  to  do  so.       Tba 
t]i«^9ry  ot   tb«  dafandaatOf  and  tbalr  avldaaoc  la  oapi^/ort  of  lt» 
wan  to  tbo  aft «ot  tikat  aftar  tha  ear  bad  stoppad  to  taka  «a 
paaa«B^,ara  aad  aftor  tba  paaaaa,;,«ra  had  b«ard«d  tb^  oar  vbila  It 
was  atoppad  it  »a«  thaa  atartad  aiad  otbar  paa8aa>rara  toM  aftar 
%nd    -0%  •«  tha  aajr»  and  after  thla  plaintiff  atteaptad  to  ?et  oa« 
Baob  alda  »»,«  «atltlad  to  aa  instruotlon  on  ita  theory  of   tha 
oaaa.     Of  courea^  tbora  9X9  oircuaataiioaa  wbara  a  pt-^reon  would  Ml 
ba  guiltyef  aagXlgaaoo  la  atta»ptlag  to  board  a  oar  «bicb  bad 
atoppad  to  taka  on  paasaa^^ro  aftor  it  bad  atartad  up,   for  oaa»pla« 
abero  a  parooa  aaa  ataadiac  ia  a  atraat  at   tha  proper  plioa  to 
board  a  oax  aad  tba  oar  oaaa  to  a  atop  but  did  net  atop  a  aaffloloat 
laagtb  of  tlaa  to  eaabla  tba  paraoa  to  gat  oa.     But  that  Is   net 
tb«  aituatloa  bafors  ua,  bacaaaa  if   ^a  taatlaoay  of  defendants' 
wittaaoaoa  waa  txua,   plaintiff  «a»  a»\  at  the  proper  pl^ae  to 
board  tha  oar  Mboa  it  atO!>pad,  but  «aa  a  ooaaidarAbla     iatanoo 
froa  auob  plaoo,  aad  in  tbaaa  clrouaatanooa«  of  oour aa,   tharo 
aoald  ba  ae  lavlUtioa  to  tha  plaiatiff  ta  baooaa  a  paasoa^^or  a% 


\m  t« 


.flc  i 


-nr^'^' 


«?    ■ 


tt«  tia-^.  a«d  pla«»  la  (4u««%l«a.  A&d  i^poa  a  oaaKid»ratiaa  of 
all  th«  •vld«Mi«o  la  tk«  r«ioerd»  w«  taiak  it  el««jr  th»t  tha 
A«f«adaB%s  var*  aatitXa4  ta  aa  iaatruotioa  aa  taoir  thaarf  af 
th«  oaa«|i  aad  «r«  aaabia  ta  saf  that  thay  ««r«  aat  pr«judload 
)^  til*  rofa«al  af  %h«  oourt  to  g^lva  «uah  la»tvu«tlon.  It 
falioao  that  tho  Julfm«nt  of  tho  Circuit  Coart  af  Cook  Couaty 
mmt  to  roT4*ya«4  tmd  th*  OfUiao  xanaadKidl  far  a  a«vr  txlal, 

nrmtsis  ass  rik aiceo. 

THOaPOS,    P.J.    41.a«atlft|E» 

ffhiltii  I  OQncut  iB  th«  vlea  that  tiia 
4*f«»iaata  vara  otttltlaA  ta  havo  ooa*  one  of  th«  thr«e  la* 
•traatlooo  9ft«t«A  glvwa*  »aA  that  tho  trial  ooart  arr^a.  la 
rcfu9lac  th«B«  X  ««  not  of  the  oplalaa  that  tha  T«r:ilot  far 
thtt  plaintiff  l0  aat  afaiaot  the  aanlfoat  oaight  of  th«  aTldonoa. 
It  •««««  to  a«  to  ba  oloarXy  fiO«  and  thoraforo  that  tha  Judtf» 
aaat  ahoalA  ha  r«T«Hrs«d  wli^  a  findlag  of  faat.     Aa  tho  oauoa 
l8  to  b«  r«Baad«<s  for  a  aew  trl<s.l«   I  ahaU  rafrr^la  fraa 
oamaeatlss  i>xk  the  «irlti«nQa. 
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48  •   8088 


IVIAIL  ^IMIK  AMD  TILUl  BUMIB,  ) 

flikintlfft  in  «rT«r, 


BBBIdS  BKROI^R.    CiiARLBS  W.    JPSIBRS. 
■teriff.  mn4  LSCV  ntMUAI, 


Mf«nd»nt«  in   >irrpr^ 


ntfiXS  3%iiOK8,l 


lAiUXL  BSMSt,   tlLUlC  SiqiBlit  «bA 
I.BCI  yXSMUUM.  ^ 


\&«f«a(iAnt  ia  nrer. 


3L-7  "^  V 


miDl  ID 


8«miiC8  0C14lt, 

MCK  CC.118TY. 


27  I,A.  fill 


?  3 


y|Aimti/f«  in  Krr*r.   ) 

Opinion  filed  November  29,' 22. 

MR,   ;m8fl<3^  XkYW»  4#liT«rttd   th«  r pinion  of  th» 


«*ttrt. 


This  suit  iiiTolT«»  m  bill  ttf  flMiplaiat   U   r^airaim 
%h9  €^Tmn&$mtt   8«f[«i«  B«rg«r,   fron  cuwtinc   ih«  oo»plainc>nia 
«a49r  m  4tt4cn«ai  far  po«««ssitn  af  09rt*in  prap»rijr  and  far 
AH  ae'iauntliie  and  a   r<»oc>aT«y«i>o«  af  oartaln  r?*!   «Rt«ta  and 
far  euoh  athar  raliaf  «a  jomy  ba  aquitabla* 

Tka  dafandABi  Baaeia  Bargar  filed  a  eraaa»bill  and 
*»kad  %1m,%  a  eartidB  Affidavit  filad  in   th«  »m—T4mT*»  c  ffioa 
\f  rais«Tad  aa  a  aloud  upen  har  iltla  io   iha  prop«'rtjr  in  (}u«»- 
Itian.      A  d<*cr«»«i   w«a  »nt»r«d  finding   iha  a^uiii^a   in  favar  ef 
Baaeia  Bar»;»r.    th«»  Craaa«aQaiplain*ai,   «ad  diaaiftaaiac   tba  orig- 
inal Bill  af  "^aiiplaint. 

The  pro,  arty  inTolrad  aoBclata  af  a  tvelTa  flat 
building  mn^i  a  brink  Ibam,    lee«itod  at  lt97  ond  1CS9  Haeiaa 
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To  undffrvtnnd  this  litlgjitlrii  it  1»  ii«tt«B»«v7  t« 
•»ii«14er  ii  f«ns«r  Cttit  im  •qall^-  in  the  '^irault  Ceori  in  thit 
Saunty  iTiT»lTinc  th«  •ara«  iirop«rty,   «nd  la  whleh  a  flnAl  d«* 
•r*«  ««.«  •nt«r*4«     Xluit  vialt  via*  l«rou«;hi  V  S«ftBl«  B«r«#r 
»(ie»ifist  I«ra<tl  ^0r^*r  and  ij^orir^  ^ouj^;  to  rM!i«T#  o«rtAlii 
oloudft,   pertieularly,   m.  (Bh«riff*»  4««d  to  en«  J^euaji,   ftnd  at* 
tftblitt)!  titl«  in  h97  t«  tl;i«  r^al  cst«it«  in  quaatioA,     The  d«* 
%fn  «Ati»r«d  in  that  dfts«  found  and  daaraed  ault8t«ntlally  aa 
foil owe: 


That  att  &apt«nbar  13,   19C7,   laraaX  Bargar  traa 
tha  o«n«»r  in  f«»  tisaftla  of  lot  Ifi  aafl  %»a  in  peaa* 
aaaion.  and  tagathar  vith  Ma  wifa  g*va  a  warrant/ 
d«*'d  of   iht?  praaiaea   to  liMalia  ^aatnian.   vkioh  «aa 
reQcrd«d  Sftptaaibar  14,   if (7, 

That  en  y^{»tan&)>aap  15,  i9<}7,  Xaraal  Barger  vaa 
tha  a^uitabla  avner  and  in  pc»»a8eic>n  of  lot  IS; 
that  tha  lasal  title  «aa  in  oao  Ijavia  ?iadalaan; 
that  on  Fabruary  I,  19C6,  cna  H«nry  Ssharaaava)^ 
far  «:  Talualola  oonaideraticn  paitl  tc  hi»  Vy  Israal 
%mrii*T  oontrayed  by  warranty  duad  lot  15  ta  itavia 
TlftdalaaB  «Molt  m»m  raaorded  Mar  eh  S,  19C7. 

That  ©n  B#pt««ibar  13,   19C7,    laaae   (Icraal) 
Berber  praeurrd  x»a-ria  »jad  hnnm  Fiadalioan  to  <>xa* 
out«  a  warrant}    ^^^A  t«   IbMlia  Haatiwan  of  let  1&. 
vliieh  w«B  recorded  :'ex»t«e»l»erll,   ier7. 

That  on  Jajiuary  tl,  X9ia,  :!^elie  ?!^.atman  eon* 
Toytd  \fy  warranty  d«(»d  the  two  lota,  15  and  16,  te 
Leon  Fiadalifiaa^  whieh  d«>f>d  wa*   T4»99tAm4  Janttarr  IS, 

That  on  Sorewber  4,   1918,   Laon  Wedeliaan,  a 
baeheler,   eonTeyed  lota  15  and  16  by  wmrranty  deed 
to  Xaaao  Berger,   th<»  hnaband  af  Beetle  3erger,  whieh 
waa   reeerded  July   ii5,    1914. 

Xhat  iaaae  Berger  at    \hn   ximft  af   tb«  Inot  eon* 
▼eyanoe  paid  Leon  ^iedelnan  a  oonsld'^raticn  af 
#1769*CC,  whloh  waa   the  money   of  B«aai«  Berger. 

That  at  th«»  tl«e  of.  the  eoBYayanee  by  Leon 
FiadelsuMi  te  iaaae  h^r^i^t  the  pro*'Vfrty  wee   rubjeot 
te  6n  a«cregnte  af  llbcOCCCO   in  sertc^aisea  and  other 
liana  af  r'in&T<i.i   that  leaae  Bargar  b«aaa«  paaaaaped 
of  the  l«eal    tiil«  of   the  praniaea  io  onretien. 

That  hX  ih^  time  of  th*^  eonYey.",nop  by  Leon 
ficdelitUMn   te   iaaae  Berger  an  agreemf>at  waa  entir* 
ad  into  between  iaaae  an^t  Beaaie  Unrest  en  the  one 
hand  and  iamal  and  iillie  Amr^mt  whereby  iarael 
and  Tlllie  agreed  to  oollect    the  rente  and  profits 
fr«n  thf>  premi»<?«  in  qaaation  and  apply  then   te   the 
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•  to;    thoi   Lftoa  Fl«4«lflMii  iiurroncl«r#«l  <tll   rl^Htc 
«od  p«»ii«ssloa  te   tb»  lUiid  pr9sla«». 

that  by  r<«iiii»n  af  th«  pajia»nt  ef  $1769.    to 
L««n  riadclmaa,   Sav^l*  BargAr  b»«wM«  antitl^d  to 

•  ad  was  i>o«s«*««d  of  an  a^uitabla  iat«r«>«t   in   thn 
yramls**;    that   en  9r  aloeut  July  9C ,   1D14.   B«aei^ 
B«rff«a>,  b*li«Tln«  th*t  mhm  ima  e  rlkrht  to  ehane* 
Xhtf  nan*  In  ««i{l   ci«adi,   oaun   d    to   he  eraaad   t>i«*r«« 
froa  th4»  ncuma  vf  Isaae  Bargttr  and   ina«rtad  th'vriia 
th*»  nem#  of  h«r««lf  and  th«n   fil»d  th*»  dip»d  f^r 
raoer4  on  July  2S,   1914;    that   th<!>  vraaura  of  th« 
nana  and   aub^titutlea  of  hmr  nmnn  iraa  net  A«n« 
far  a  fraadulant  purj^o^a   bat   in  a  alatalt*!!  anil 
hoaaat  baliaf  th%t  tha  titla  to   tha  praaia«a  ••ultf 
b«   t)it*roby  eoATayad   te   har. 

That  on  Juna  1»   1915,   Isaac  and  Baarl*  Bargar 
•xweutad  a  warranty   c^p^d  af  lots  15  nnd  16   ta   Baaal* 
B«rgar;    that  puraunat  tc   aaJl<)  oravayanoa  tha  Ivgal 
aa  wall   ns  th«  aquitabl*  titl««  b^omn^  raatr^d  la 
••••ia  B«r«iar  aa  againat   the   unfendt^nt,    acar^a  ifoung. 

That  fran  Juna  9.   1916,   wh«n  th«^  bill  waa  filad 
Baasi*  Bergar  through  h«r  agant  Israal   Bargar  was 
la  dlaputad  paaaasaion  af    th«-  praniaaa. 

That   tha  proparty  was   aabssquantly   acid  uadar 
a  Jttdigaaat  abtaiaad  by  •&«  Bamay  Qr<»aR»]iBhn  n>ad  on 
yabmary  t,   1915,  radaaaaA  by  B«aai«»  Burger  by   tha 
paymaat  by  h*r  of  #414. 7S, 

That  in  »   c«>rtr«in   suit  is    Iha  ii^uaiolpal   Court 
by  Mlrmia  Low*  against   ^alia  KtipXw.mn  and  X<auia 
Ohatkia,   Jr.   Judgmant  wnr  obtolaad  and  a  lary  «ada 
OB   tha   lnt«raat  of   f^tealla  Kaatman  in  lota  15   and  16 
and  tha  proparty   sold   te  Lilvian  ChntVln;    that   tha 
eartifioata  of  snip  and  4a«tf  w*>ra  i^miad  sjnd  on 
As»ril  SC  ,  1<»15,    th«  proparty  waa   oonrayad  by    tha 
grantaa   th!»r«ttnd<>r  to   Baaaia  Bar^rar;    that  tha  oon* 
sld^ratien  paid  thi»r«for  by  Basi^iif   Borgar  wss   tha 
Bica  of  #46(.(^. 

That  an  April  23,  1918,   a  judgt^^^nt  by  ooafaaa- 
las  af  Isvaal  d^tgrnr  was   <itttarad  in  f&ror  of  Oaorga 
Young  ia  tha  sum  af  y797S,&C   in   tha  i^parior  Cieurt 
•f  aoolr  diouaty  whleh  waa  witheut  rionaid-^ratien. 
fhat   thf*  notas  upon  whieh  tha  jadgmant  waa  ant«r<>d 
wara  axaeutad  «nd  df^livarad  by  Israal  Bargar  te 
Yaunde  with  tho  intant   to   ohaat  and  dafraad  Baaai* 
Bargar  ^  th«»raaftar  eonfaseiag  judgaant  and  siak* 
ing  prataadad  rad«-aptica  of   th»   pr«wiieas;   that  it 
«a«  tha  iatantica  af  laraal  Barker  and  aaerga  Young 
that  th^  lattar  would  r«*QonTiqr   te   laraal  Bargar; 
that  although  na  axaeution  was  iaeuad  and  a  dapeait 
awda  by  Young  it  swa  all   io  pfurauanoo     of  a  frauda* 
l«nt  sehana   to   defraud  i^aeia  H^rg^r  end   plaoa  a 
«l9Ud  en   tha   tltla  of  tha   pr«>aiia#e   in  question}    that 
all   tha  praoa«dinga  parsusnt   to    tha  oanfasaion  ef 
Jadgmant  are  null   and  roid  and   ahould  be  Tseatai 
and  sat  aside  as  tc    har  that   the  oourt  has  Jaria* 
dietioa  mf  tha  subjaet^mattar  and  all   tha  partiaa 
te    tha   oiiiuaa. 

that  tna   said  ornToyanoa  fr<>R<  Laon  riadalmaa 
ta  Israal  ^J||«r  ^  a«y  of  warranty  dead  and   tha  aaid 
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eeiiTftymnee  from   i»r««I  B«rg«ir  «nd  B««iii«  UtttifT 
to  B«ii«l«  0«rK«r  Iqr  vajr  of  warriuity  (l«ei  w«rc 
•nd  ••eh  ef   thwiii  in  th<t  nature  of  a  mortgAgc   nn* 
thftfc   ilui   lnciiAl»t«dn«sa  svourftd    th«>roby   hac  not 

bc^m  paidi  )mt   that  th«  court  d»9s  Bot  att^frnpt 
to   find   th«  Mioint  ttr  mounts  du*   th<>r»ea,   And 
thai   th«  nmoitnt  cr  amounts  <iia«    th'»r«en  arc  axproaa* 
ly  l«ft  MBdetArmined  and  uBd«eid«d  as  not  balnn; 
viXhin  %h0  l««u«s  »f   tnis  <$aiis««* 


th«  doome  thi»n  daierminas  that  tha  dA«»tf  !»• 
••t  aaida  and  daolarad  null  and  Tal4  as  a  oloud  on  tha 
tiUa  0f  Basa&a  Bargar  and  that  It  l&a  dialiTarad  «p  ta  b« 
aaae«lla4  bgr   the  el«rk  of  %ha  e»uri« 

Zha  bill  af  eaatplaint  in  th#  instant  ^asa  whiah 
«ma  filadl  bgr   laraal  and  fill  la  Baricar  en  Janaary  5«  19SC  • 
in  tha  Euparlor  Court  •  aftar  satting  forth  a  ehais  of  titla 
ta  lata  li^  and  !•  and  r«oiting  tha  coBt#nts  of  tha  dacraa 
in  ih«  Oirauit  Qewrt  in  th»  <ut*9  of  Baasia  M9fTg0r  ▼•    laraal 
YauBs*  and  tha  daeraa  in  a  oaaa  •ntitlad  araaaapaha  ▼•   harg«r« 
Bad  Bllagiag  alao  an  ajaatmant  auit  bag«a  by  Baaeia  Bargar 
BCBiast  Zsraal  and  XiXlia  Bargar  in  which  Baaala  Barg#r  ah* 
taiaad  JudcHuint  far  poBsaapion  of  *iha  aaeonn  flat  in  fraat 
of  iha  prmii—ff  Vnaim  »a  IC87  South  Raoi na  AYatiua,  Ghieaota*  • 
yrmye  that  tha  d^fandKnis  B<>a»ii»  Bargar  and  Tatars,    ih*  Sharif f, 
ha  r«atjrainad  froica  dlapeasaaaiBc  tha  e«!nplainantB,   Israal 
aad  Tillia  Bargar,   frein  tha  pra^iisaa  la  cjaeaiiaa.  and  thai 
thay  have  meh  athar  iarthar  raliaf  la  tha  praalaaa  at  ia 
•fuitabla, 

Ta  tha  bill  af  aentplaiat  la  tha  laataat  oaaa  tha 
daf«>»n<ii^nt,  Baasia  ^9re9r^   fll{»d  an  anavar*  iiLnd  an  Juaa  B4» 
X9ac«   filad  har  areas  bill.      By  har  araaa  bill   ah»   aaaka  ta 
hara  an  affidavit  af  laraal  Bargar«     vhieta  9n  Jaaaary  7,   19;tc, 
was  r»9tirA94  la  vhm  Kaaardar*a  affiaa  set  aa  a  elau4  upen  har 
tltXa  aaA  deolarad  ta  ha  a«ll  and  Teid*     Ihat  affidavit  aicaaA 
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titl*  t0   tH«  property  in  qu««tloa.      It  r«olt««  «K«nt  eUiar 
thiass*   %h«i  ia««   X«r&«l   B«rK»r,   *ttjron  r^tttttt  ef  Lvon  VI vA*!- 
mmn  aui<t«  »  d«»d  froica  L«en  fi»4«lmaa  to  laaae  B«rg«r  th*  l»roth«r 
•f  this  affiant  (laraal  Bcrcar)  which  d«*d  Isaaa  Bargar  pra* 
Miaad  t«  hald  And  not  r«ear4i  t)ia  •ana*  until  a  a«rtaia  luit 
tm4  lM«a  dispeaad  tt;    it  then  r«eit»»  farther   tha  altaratlea 
in  tha  tuBsa  of  laaao  B«rg«rr  liy  Baevia  Bargar,  and,  alaa*  ra* 
alia*  the  antry  af  the  imcrm*  an  May  If,   1917,   in  tha  suit  af 
Ba*««ia  Barger  f*   ieraal  Bargar  and  Yavnig,  and  eata  up  "thet 
aaaardiBgljr  upon  tha  i^m^fntinX  to   eaid  Baaaie  'A*tb*t  Y>y  affiant 
af  tha  aoteuate  du«  har«  all  h4tT  inttraet  in  vaid  praparty 
aaaaaa  and  is  dataraiaad  and  tha  pre  party  th«n  beesaiea  nalaly 
tha  praparty  ef  the  affiant  only  nad  olaar  af  any  right  9t 
lias  nHadeli  Baaeia  M^xi^r  hae  ar  elaina  to  have  in  aaid  pra« 
party.*     Tha  affidavit  adaats  that  Baatia  8»rg9r  abtained  Judg* 
meat  in  a^aatnaat  agaiaet  the  afftaat,  laraal  bergar. 

Tha  fanetion  af  tha  affidR).vit,   ae  raaardetf,  vae  ta 
ffira  notiea  that  Baania  Bargar  in  oiarely  entitled  to  a  Itaa 
9n  the  proper ty  and  that  leraal  Barg«r  hinsnlf  ic  tha  r«al 
aim«r. 

Vluira  mta  a  rtttermio^  te  a  Man  tar  lief  are  whasi  aridenoa 
vaa  takaa,     and  a  report  «ade  by  him,  whioh  wan  eubeaquently 
appraved  ^  tha  aourt.     iteaaptiose  tharata  ««re  avarruladt  and 
an  jfarah  &B,  19£1,  a  d<>oraa  vaa  <tntered  finding  all   the  aatar* 
ial  allagation*  in  the  ereee  bill  ef  Saaeie  Bargar  ta  be  trae; 
tliat  the  affidaTit  ef  leraal  Barger  eonetitutea  a  eland  upon 
h»r  tiila  in  and  ta   the  prealeet  in  ^ueetiaa}   that  Bateie  l^mtfr 
at  tha  tiina  ef  the  filing  af  tha  arena  bill   af  eeaplaiat  in  tha 
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iMattnt  «»••  v««  th«  tiwm*r  mni  ••i»«4  in  f*«»  aiapl*  «n4  i« 
p#«««a»lcn  tf  lett  1&  ftnd  It}   that  paragraph  94  of  t)i«>  faiw 
mar  deeraa  «   in  th«  oaoa  of  Bare<^r  ▼•   Bargvrand  Yaunc,   ia  ^« 
Circuit  Cauri,   that  crtain  vnrmottjr  daada  v<»r*  in   tha  ttatnra 
af  martgaiiaa  •  wna  maraly  a  oettolualon  af  lav  aad  aat  a  finding 
•f  fact,   and  «aa  net  ivitiiin   tJa*  ianiaaa   ef     that  sanaa  and  vaa 
inaoaaiatant  with  th*  find  ins  of  evnarahiy  in  Baaaiff  Barg^r 
••  faund  tqr  that  deuraa;   that  neithar  Xaraai  Bargar,  Tillia 
Bargar  aar  L«aii  Viadialaan  hava  any  ri;  tit,   titla  or  Intaraat 
la  {«d   te   th«  prepartjr  in  tnaatiea*     Vhat  d#«ra«  erdaared   that 
tha  affidarit  ia  4!|uaatier!   ba  dnalarad  t«    b«  a   olaud  upon   tha 
tiila  af  Baaetia  Ii9rei9r  and  that  aaid  iaatmnwat  in  writing  and 
*aaid  yaffMf'ftPh  M"  ha    aad  thay  ti^rm  h^ralQr  A9i»leiT*6.  atill  aa4 
▼al«  agalnat  tha  titla  af  aaid  Baaaia  Bafgar,  ato.   ioid  Uunt 
tha  hill  of  eemplaint  af  laraal  Bargar  and  Xiliia  Brg^r  ha 
4itniiaaad  far  want  af  a^iuity.     Ho  r«>T»raa  that  da«r#a  this 
vrit  •f  ^rntr  ia  praaaeatad. 

It  will  he  ehaarrad  that  hjr  thr  daoraa  in  tha  formar 
aait  tha  Oirouit  r^ourt  hald  that  tha  lagal  aad  a^uitahla  titla 
had  haeawa  Taatad  in  B«atia  l^mrtfri   that  tha  Shariff'a  4a«4 
ia  Yaaag  waa  a  olaud  an  hmr  titla  aad  ahaald  ha  aat  aaidaj   that 
tha  aaaTa/anoa  \iy  F'iadalnMUi  t«   Xaaao  Barg'^r,  nnd   tha  "eaawatyaaea 
fraK  laaaa  Bargar  and  B«acia  Ti^rgmr  \qr  «*]r  of  warrant  daed 
vara  and  «aeh  of  thaa,  ia  tha  natura  of  a  sHortgaga  and  that 
tha  ind«»btadtt««B  aa<t\trad  th«r«h7  ha«  aat  baaa  paid  hat  tha 
aeurt  daaa  aat  attaaipt  to   find   tha  Ameuat  or  weaunta  dua 
tharvaf**     Cna  9t  tha  iiuaatieaa  that  ariaa  h«r«ia  ia  vhather 
aa  ag»inat  laraal  B<>rg«r  tha  daoraa  in  tha  aoit  ia  tha  Oiraait 
Caart,  whiah  v.-va  in  Tsr^r  of  Baeaia  Bargar  aa4  agaiaat  laraal 
Bargar  aad  Yavag  ia  £21  adJadiaata  aa  ta   tha  el«im  of   laraal 


wi«^  «rf»  1»  Hi  ii«««»ircfto   imtU  ';k:  •<  .  ■■in99mm*n 

•At  mi  .n  -•  ft»t»«r    - 

•ia*«>  .'«rfl    .#Kij»r  It  von  10 

•Mw  hfDH  maUB'.-  tiii tm  soti  a«v  ^<fe  ,#eai  !• 

«JfXlT   ,««rftfll«  iMWt  '«xU   Ylf  kiuAt   •• 

•I^U   «X;f4ilu^  ^«A   Xcrgf  ')!   kiwi  tl;  Jtv* 

k9«  jMr  i|rf  V  ^'^1*4  o«MiX  avil 

tMi^   kna  ft;.  <   vtUaw  -.«»  htm   »tj«V 

Tviivilv  oi  ci  .'    aa5A5!.fitfi»  •»(;  .lon*rt/ 

iofltoX  t««i«A«  <  &«  a^i»      -<i4'.'  -    ^t(^  \tHmhXi 

iMPMi    >  '  .OAO/    k«»   «0|kV«t 


-7- 

••rg^r  in  tlM  Inaiaint  <ni»«.      In  %hi»  ma*  h«  alalMs  that  ah« 
is  enljr  •  M»rts«c«»,  and  h«  pray*  far  rallaf  on  that   theory. 

If  Xhtf  foliar  oaa*  prcparly  in^olYvtf  mn  adJuAleatiaa 
•f  thfl   tltla,  q»m.  title,   aa  batwaan  Baati<la  Bargar  and  Zaraal 
Bargar  and  Youag.   anci  daoraad  that   tha  lagal   and  aqaltabla   title 
ware  In  tiar  than  it  eoild  b«  pla*4«d  ia  Imit  to   the  praaant  auit. 

Zt  ia  tha  QlaiM  an  Vahalf  of  lamel  Bergar  thnt  ha 
aeald  not  l)a  Ibound  hy  th«  findlai;*  ar  d*«rr«a  in   th«  faxwar 
as««  far  tha  raaaen  that   tha  only  iaaua   thorain  waa  vhathwr 
the  elaia  af  Toung  «&»    i   nleud  en  the  title  aa  far  aa  the 
iateiaat  ef  {ii«aai«  B«rg«r  waa  oeBoeraed.     Cn  the  eth«r  hand  it  ia 
elaiaad  r<n  behalf  of     Baaftie  Bitvgmr  that  a'^eording  te   tha  text 
•f  tha  deoree  ia  ttim  fomtr  (ta."^  it  «»»   th>?reia  adjudleated 
that  Beaaie  Barger  i»aa  the  legal  and  equitable  oim«*r  of  the 
property;    that  •  beeaue«  it  ia  Vn»  latr  that  in  erd«?r  to   be  ea* 
titled  te  raaaTo  a  cloud  one  muat  aver  and  proT*   that  he  is   the 
•«a«r  ef  the  property  froU  vhieh  it  ia  eeaisht  te   ramore  the 
elaud  •   the  ovnerahip  of  the  property  •  twa  one  of  the  iavaea 
ta  th«  fer>aer  eaae  vbloh  the  court  vaa  bound  to   deten&iaa,   that 
ia,  whether  aeasie  Berger  was  the  oener  of  the  property  ia 
^ueatiea. 

An  exaainatien  of  the  plaadinga  in   the  fomer  ea»e 
and  a  deter»iination  of   the  partiealar  iaeue  preolpitatad   there* 
Ity*   diaaloaat   that  on  th^ia  face   the   only  ultimate  iasae  «aa 
whether  the  aheriff'a  deed  to   Youag  wae  a  olaad  on  the  titlo 
•f  Beaaie  B«rger  end  winether  aa  to  lurr  it  aheuld  be   aet  aalde 
and  vacated.      Xt  «ay  be   aaid  that   that  iaaue  by  ita«»lf,   no 
■atter  he«  deterrBiaed,  would  not  affeet  tha  righta  of  laraal 
Berger  ia  th<?  property  in  queetioni   in  other  worda,    that  there 
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jMiwhI*  Ii«rg«r  »ud  Iera«l  B«rf;»r.       But  In  l^y  ▼•    Brown,^   IM 
111.    575,   th«»  o«urt  Mid,    •This  H«liiff  a  Mil  ef   th*  app«ll«*« 
t«  r«»«T«  ol«ttda  from   th«ir  title   th«jr  amiit  «T«r  «n4  onvt 
yrvT*   that  tfaay  ara  itia  avnara  af  tba  pro  party  trtm  wbiah  it 
la  aottgnt   ta   ranara  tba  olenda  allagad  t«   axlat."     ^vnXton  ▼• 
<^Iaa»     S49  111.   9k,     Ttaat  aaana  that  avnarahip  ia  a  prara* 
^iaita  ta   flliof  a  Vlll   ta  ramiTa  a  aleud*     Aaaardlngly. 
aa  Xhf>  law  ean«id«ra  it  aaaantial   in  auoh  a  auit   that  tha 
OMqplailttant  aaiat  firat   ataav  titla,   »a  faal  liound,   in  tha  is* 
atant  eaaa,    to  a«naider  th«  daer««  in  tha  B^irg^r  r,   Xoung 
aaaa  m»  *djttdi<t»tinc  and  aataVllahing  nat  anly   that  tha 
8h«riff*»  d«a4  to  Youac  vaa  a  oloud.   tuX,  alaa   that  Baaaia 
imrsitr  wia  tha  ^'ftMr  af  tha  pra  party  ia  Quaatiea.       That  da* 
9r*9  wan  m»t  ap^aalad  freai  or  rariawad  and  aa  ia  daeialTa. 

It  ia  trua  that  paracraph  S4  af  tha  d«eraa  ia  tha 
famar  mit  purperta   to  fiad  that  oartain  eoarayanaaa,   ana 
tnm  Laos  Tia4al»aa  to  larael  Bargar  and  ana  fress  Xaraal 
Bargar  an^  Baaaia  A9rg9r  ta  Baesia  Bmri^mr,   aaeh  af  vhiah  aaa 
a  varrftdty  daad  "vara,   toi^  aaoh  af  than,   in   tha  natura  of  a 
■artf^a  and  that  tha  ind4»ibt9dRa8»  aaouroA  th'^ralsy  has  not 
h»«n  paid*  ata.      In  a  maaaara  that  aaana  inocnaiatant  vith 
tha  aaaaaiptian  that  tha  eourt  had  juriaAietiaa  Iqr  raaaaa  of 
proaf  that  Baar^ia  Bargar  had  titla  te   tha  praaiaaa,   a  titla 
0f/  tar  than  that  af  a  aartgagaa*     But  an   iqcflAinatiaa  af  tha 
praaaadiaga  in  tha  t9mi99  oaaa  diaelaaaa  tliat  m  elaia  vaa  auida 
ligr  Xaraal  Bargar  that  Baaela  Bmr&^r  vaa  a  aartgagaa  of  tha 
property  In  %u»atiotti   in  foot  ha   olaiMOd  in  hi  a  anaw4»r  that 
Baaaia  Bargar  had  na  intaraat  vhAtaTar,    that  ha  aaa  ind«htad 
ta  Oaorga  Youag  and   that  tha  lattar  waa  tha  ovnar  of  t|M  pro* 
porty.     Xh<«T9  io  ao  doubt  acaa  aoafliot  batir««n  tha  finding 
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Ml  ill*  «n«  lund   that   Dm  nonrmymn^^  Af  L«on  Fl«4«lm*B   t* 
Z»a»o  B«rg<ir  and   laaao  li0rfx  aatf  ll»«»lff  B^rgirr  to   Basal* 
Bargwr  ««!■•  in   the  natarw  of  aar tgacat.   and   Uui   fladiaf, 
•n  thi»  ether,   thnt  it  h84  jurisoiotioa  ta  r«BaaTa  a  «l*u4l  and  thUt 
B«»ni«  Bargar  h»d  titm  lagal   and  aqultalbl*  tltl«,  aad  diri»«tiat 
th«  QURoffllatica  of  tha  Yattn<  dacd.     In  Tlmr*  h«w«Tar«   ef  tha 
mbaiaaaa  •f  th«  d«era«,  w«   vcnrid^r  the  flndloK  «•   te  aartaia 
daadd  Wine  la  th«  n&tttre  %f  sax-tgag««  at  naf{li«ihla«   and  that 
th^  d*ar#a  In  th«  foxier  east  mat  h«  <t«aBid»rad  as  havlac  da* 
taraiaad  as  a«alnct  Itraal  Bargar  that  Ba»9l»  i:«rg«»r  w»s  th« 
Htmar  efth*  pr«ml»««  la  qasstloa. 

Vurther,   snS  in  itaslf  a  suffleiimt  rsassa  ftr  «•»• 
flnalng   thi>  dasrea  in  th«  instant  easa,   th«  «nridonea  in  tha 
fsmar  suit  sheaad  that   Isra«I  Borger,    tai;«th«r  with  Q^^rgm 
Ysang,  eenK:plx>ad  te   cheat  «n>$  defraud  Bassis  Barter ,     hgr  maana 
tf  fraadalant  nates  and  %  eanfacslon  of  JadgsfRnt  and  pra*«a4* 
lac*  th  remad«r«  laoludlac  •  sheriff**  de«vd,   cut  cf  vhstever 
Interest  she  had  In  the  prepertjr* 

The  ii09Tmm  in  that  easa,  vhieh  ramaias  in  full 
foro*  and  effeat  determinad  exDree^ly   that  laraal  larger 
had  sttempted  Isgr  a  deliberate  fraud   to   eheat  £esi!:ie  Bergar 
eat  af  «hateT«r  laterasts  «ha  had  la   th*  iir*pertjr  ih  (|u*** 
tion»  aM«  as  m  eonsequenee  ef  that  fraud,  orcSered  the  )u€g» 
n.aat  Taaated  and  tha  Sharlff  *  e  dead  to  ^eung  r<»!noTed  a*  a 
•lead  en  her  title.      Israel  BaredV  in  the  B«»sia  9arerer  t. 
¥*UBg  suit  d<»niad  la   teta  way   title  a>£?.ts*eTer  In  Beesla 
Bargar  end  asf^arted  title  in  Yeung,   hie  eo«>ecn89i rater, 
B*  elaiaed  thst  Young  aas  the  *aaer{  be  im^  olaimn  that  ha, 
hiaself,   le   the  ewner*      In  the  fom^r   suit  he  elaiaed   that 
fieetie  Bargar  had  ne   right  er  title  ahateTer}   he  ae«  elalBS 
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that  Bh«  in  In  th»  aatar*  of  a  8itrtg*«««.     Ci«rt«inl/  in  ▼!•« 
•  r  thM  dAora*  In  tb«   f«rri«r  0a»«  and  th*  dmplialty  and  fr»Md 
of  laraal  Borft«r,   tMs  court  will   »»%  onicrtala  l«ra«l  ii*rg9X 
in  hi  9  el  aim  that  B«a»ia  Bargor  i»  now  oaljr  a  ttortgaf««  of  t;lM> 
property  and  tlaat  he  is  tha  loffftl  evnor.     Ro  who  aska  atuit* 
ahla  roliaf  eonoomins  a  aituation  about  ahieh  ho  haa  booa  ad* 
Judioatod  guilt/  af  fraud  InritoK  robv^o,  n#t  hoi;.     Ho  ia 
both  Borally  and  logalV   eatoj^pod.     |rfaal,t3r  t,    Jaooba .   66  111, 

f^rthol'  an  oxniniitAticn  of  the  bill  of  ooaplaiat  aa 
iwni4»d,   in   tl*inataRt  eaao,   ahova  that  it  ia  <ilaia»d   that 
Boaaia  Borsor  ia  a  siorteagoo.  ^nd  alao*   it  ia  olaiaod  in  tho 
altornatlTo,   that  th«r«»  «ma  an  oxpreaa  tntat  of  tho  jptrepartjr 
is  foTor  of  lamaol  Borgor.      Xho  fiadinc  of  the  Baatojr  on  that 
•Hbjoot,   vhioh  iRia  apprarod  hy  tho  Chaaoollor  io  aa  folloKrat 


**tho  bill  of  Qomplaiat,   aa  iHBond«d,   apjwara 
to  bo  drawn  witrv  a  double  aoBoet.      In  e»o  aapoot, 
it  ia  a  bill  ta  d<telaro  ihm  ecnTO/aneoa  to   laaao 
Border  and  to  Jieaeio   tinxg^r   trt   y>m  Kortgagoo,    and 
in   ita  eth«ir  aopoet.   it  ia  a  bill    to   d/>olaro  aa 
••Sproao  trtaat  io   said  prortiaoa*   in  favar  of  loraal 
Bar c or. 

Cn   tht*  fir«>t  propo«iUoR,    that   it  it  a  bill 
to  d«tolaro   tho  conTo/aneoo  in  quoeticn  to   be  atort* 
gacaa,    I   find  that   tho  allocatioaa  in  tho  bill   era 
mt  auj»v>ortod  ^   tho  oTid^neo;   iadood.   X   find   that 
tho  ofidonoo  of  loraol  Bor£:#r  and  bin  dattghtor. 
Urn,   Ida  Bonjajnin.   ia  in   direot  <»an trad iot ion  of 
thia  thoavgr  of   th«   eaao. 
laraol  M9tgmr  toatifiodi 

^.     Bow,   when  ?iodolnan   oxoeutod   the  dead   ta 
laaao  Borger  •  >iow  did  that  happen? 

A*      It  ««va   done  at  aqr   rofuoat. 

%•      jaid  you    toll  him  to  make  tho  doodT 

A.     Tea,    air. 

<4.      file  you   g«t  any  nottey   for   thatT 

A.     Mo,   airj   no   oonaideration  vaa  paid. 

ii»  What  did  laaae  Berger  9»y  ho  vould  da  vitii 
the  dood? 

idaf*     ^*  '^^^   ^  woi'tld  hold  It  for  ao. 
lfrff,^l|«gaaiB,   o«nplainant*a  daaf,htor,t<>atifiodx 

laaao  Borgor  aaa  going  to  learo  the  roMi,&nd  agr 
father  ealied  him  baak  and  aaked  hia  if  ha  aoald  not 
tako  up  a  dead  to   tho  property  at   that   tiai««   bat  ho 
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«ld  n«i  vfttti  to   tftV*  it,   and  ngr   father  i«Bi»t«4l  • 
h#  a«k»d  hlw  If  hB  wo  ild  n»t   t«1r«   th«  A^ft.     l#mi 
ri«4*lnMi  wa»   rwdjr   t«   |ti»t  mferri«d   »nd  h«   e*lrt  he 
dld«»t  WMt   to  U>:«   th#  pro^*rty.     H«  (l»r«*l  B«rgtr) 
wild;    'If  ycu  ««M»t  k»«p    the  «i*»d,    i  will    im^m  it 
free  ytu   «ad  girm  it   tc  B«y   brother;*    und  h»   ca11»4 
la&AQ  B«rc«r  bneir  »nd  •kuc  hla  if  h*  wc  <ld  mit   Uk* 
it,   «Bd  te«  Mia   'No;*      ftttd   Iwrm^l   vaidj    *THi>i«   is  n» 
•us  nearer  and  d^«rar  than  yru,    wnd   1  knew  1  will  gat 
it  ka«k  pratty   arcii,   kacp   it,   but  don't  raeard  itl 
X  was  th^ra  at  th*   tijaa  tha  d*ad  waa   tranafarrwd   ta 
himi   ha  final 1/  aaid,    *X  will   taka  it  ea  a  favar   ta 
jroM,   ard  kaap   tha  title   to    ih«  property ;*    the  grantaa 
In  the  de«d  «aa  i.a««o  Bargar.      He  (Zarael  »%rg9r)    aal4 
ha  intended   to   glTa   the  de«d   to   hia   brother   (Itaaa 
larger)   beeaaaa  be   trueted  hia.    (Kee.    lai  ^rni  l§d,) 

thvTf  ia  na   eridenee  af fared  ky    the  eottplaiAanta 
tending   te   ahew  eny    indobtednear  af   the  ooaplainanta 
ta   either  laaae  ^r  Beaeie  Merger.     Cn   the  ether  hend, 
Zaane  lergar  ateutl/  d«»nied   the  above  8t«te««nta  a*   ta 
the  eiratoiataneoc  und'-r  which   th»  deed  wvs   executed 
and  deliTorad   to   hin,   r.nd  hm   aeowed    tn  ae,   und^r  all 
tHa  elrotwatane^s,    to  b*-   the  m^r*  aredikle  witness. 

Ae   to    the  ether  aepaot,    thnt  the  kill   ia  one   t« 
estctblish  an  mxf^T*m»  truet  in   the  preniaee   in  ^ruastien 
in   ferar  of  larael   larger,    and  eKainat   th*!-  defendftttt. 
aaaaia  MwK9r,   I  find  that   tha  lUatute  of  ?rauda  haa 
>><»e»  pleedetJ,   srn  a  tbet  inaaskuek  ae   the  «»ntire  trena* 
aetion   reete   in  parol  nnd    that   eeid   trttnt,    if  it  w^rp 
ta   ke  fo  ;nd  eatakllehed,   auat  he  wholly  kaeed  upon  oral 
teatimanjr,    I  iMiat  eenelade  thet   th-!"    etstute  i»  e  her 
th<»rato. 

RawaTer,   I  hare  oon«id<^re4  the  awidenee  aff^red  ^ 
kath  partiea  bearing  on  th«  queation  of  an  ezpr<<>ee   trttat, 
asHl  aM  of   the  epinirn   thai  aside  front   the  defensa  of  the 
atatata   itself,    thet   the  eonpleinant  hna  not  eetnkliahad 
this  aapaat  of   loie  kil3    ky  a  prepeadarnnee  of  tha  eri- 
denee.     }    haT«  heretefor*  alrecidy  indieated   thet   laraal 
U0rg«r  httta  net  appeared  to  ae  to  >«e  a  er«»dible  witneaa,  * 
ete,      fU^-lftffif  ▼•    filliniia.   ISC   111.   361. 

Wa  hnra  oscnnined    th^   cfid^nwa  and  are  of  the 

opinion  that  the  findinipaf  the  senator  W9T*  entirely  juatifiod. 

XnTiaw  of  ♦knt  th<*  rm99ri  oh8wa,-the  fiadinga  and  dm^v  ia 

the  aait  in  the  Oirouit  Oanrt,    the  ad^ttdio4.tien  of  fraud  ob 

the  part  of  laraal  A^rgw,  and  the  failUire  ta  aaiabliah  an 

•ovreaa  Utiat,-  wa  are  af  tha  opinion  that  the  daoree  herein 

ahoald  bo  affirmed. 
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Opinion  filed  Nov.    29,    1922. 

MR.   jmsTXa"  !fAYLOfi  4eliT«r«d  th«  opinion  of 
tho  oourt* 

Title  io  An  app««I  tgr  th«  4of«>n<iAnt  txvm  n  juAgmont 
•nteretf  agsisot  It  In   th<»  m»  %f  |1,MS«.87,   for  vont  of  a 
•atleffteterjr  •ffl4ftTlt  of  norito. 

On  Jnnunry   86«    19;dl.    tli«  plaiallff  C.    V.   llo««  fllo4 
n  iiniMVAnt  of  alnim  nllogln^  oulbotAntlftlljr  th«  folltnrinct* 
That  for  four  nontho  or  mero  9ri«r  to   l^ey  2C,   191f,   1i«  vno  on* 
ployodi  Igr  th*  d«f«n<liuit  *to  got  «««to««r»  for  phono irriiphlo 
noMnoto,    to  bo  mdo  nnd  fttmlsh«4  to  eortula  ett#rtonor«  ^ 
tho  dofitndi'aitt  At  n  eonial«ol*n  of  9C?#  yor  e«blnot  for  oMnll 
ooblnoto  nnd  %X  por  ooblaot  t%t  Xmat^  nlsod  o»bln*to  to  bo 
pnlA  bjr  dftfondant  to  plaintiff  en  ooeurlng  tho  or4oro  for 
euaton*ro  whlnh  v^re  noo^ptnhln  anil  oeo^ptitd  Igr  d«f#nd*nt*2 
thnt  prior  to  l£«y  10,  1919,  )m  «ftOttr«4  and  dollTorod  tt   tho 
dofondnnto  ord«r»  for  onblnoto  no  foliotrot* 


lisltUacnlo  Ufg.   00.  •  SCOe  enblnoto    en  80^  on. 
Ot.   Inotnm  Mfgro.  35CC    oablnoto 
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Tlwi  all  kt  iho  vaMn^ta  m  e«lil  ««r«  to  b« 
4*llT«r4Hl  to    th<>  euatMiars  vithlR  sixtj  dsjrs  after  th«  tima 
•f  ih«  •rd*r  naA  all  dallTariat  oma{)l«tad  >]r  SavaaWr  1, 
1919;    thai  tha  ordara  in    tha  alKiTa  taMa  war*  aaeaptad  tgr 
tlia  dafandaat  and  nvm*  eabinata  dalivarad  on  aa«h  ordar} 
that  aana  af  iha  ardara  «aa  arar  aanaalled  and  that  tha  euai* 
amart  iaalatad  upas  dallYazy  i!t«d  ataad  r«»ad]r  and  wllliBC 
ta  aooa^t  d^'lirariaa  and  pnjf  far  th«a;   that   tha  dafandani 
through  Ita  avn  fnult  naglaetad  and  rafuaad  ta   dallTar  all 
af  oaid  oablnata.     That  the  tatal   easkiilKaionB  aaraad  wrm 
|19,7SC.0C  ttpan  whieh  tha  plaintiff  haa  haaa  paid  |«7f.C0, 
laaviag  a  lialaaoa  dua  him  of  |lS«971.eO. 

fao  affidavits  af  narita  ahiah  aara  filad  Iqr  tha 
dafaadeJit  vara*  apparantly,   ctrlolran.     Xha  rntinr^  daaa  nat 
ahaa  what  thay  eont&iaad.     A  third  amandad  affidavit  itt  nmt^ 
ita  aaa  filad  an  ^ay  2D,  1921*      It  la  a  daownant  •antalaiat 
ninataan  tjrpawri  ttan  pa^tat. 

fha  trial  j«d|;a  on  met! an  of  seunsal  far  tha  plaia* 
tiff  atrttelc  it  frwa  tha  filaa  an  tha  grmind  that  it  did  nat 
aat  «p  a  auffiaiant  d'^f aaaa  aad  aatarad  jadisiaaat  en  tha  atata* 
«ant  Bt  elaia  in  tha  »um  af  |13«8Sd*87.     tha  only  ipiaatian 
upan  thia  appaal  ia  tha  auff lei anoy  af  tha   third  affidavit  af 
narita. 

In  paragraph  B  of  th.a  affidavit  af  narita  tha  dafaad* 
aat  ailagao  that  it  anplayad  tha  plaintiff  ta  gat  aaatonart 
far  oaMnats,   tc   ba  aa«a  and  dalivarad  Iqr  it  and  acraad  ta  pay 
a  aanmiaaian  af  fifty  eanta  par  aabiaat  far  hmII  aiaaa.  and 
ana  dollar  f^r  Xarga,  hut  •  and  thir  ahava  a  diffarant  eentraet 
fran  that  aat  ap  in  tha  atatamant  of  alain  •   *mi  ouah  oahinats 
na  wrm  ialivarad  to  aaid  taatanara  and  paid  for  Hy  aaid  ana* 
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tMicrt"  and  <*ii«  oMmitvlont  «er«  te  »ear»«  or   to  b«  •«ra«d 
•r  t«  tw  4a«  and  payabl**  •  »  •  •unlcs*  and  until  pm^fmmtt 
««t  M*d«  i«  d«f<»ad»iit  f»r  flMtt»«craph  OAbinvta   d«liT«r«4« 
•■d  that  aald  aonoiaaiaaa  v«r«  to  ba  enl/  en  a«ah  aabinata 

na  Wfurm  aotUAlljr  paid  far  ly  aaid  auaiaaara  in  oaah.  * 

It  will  ba  abaarrad  that  thla  praailna   ta  9*7   tha 
plaintiff  in  ^uita  diff«r«nt  trtm  tha  praatisa  to  pay  vhioh 
ia  aat  up  in  th«  atat^nant  af  alaim.     Turttaar,   paragraph  d» 
raeltaa   that  tha  aen trmet  vitb  tha  plaintiff  praridad   that 
tha  auataaara  ''wmrm  ta  aatahliah  and  Maintain,   daring  tha 
aentinuanaa  af  tha  oentraat"  •  «  *  "tradit-atandiag  aatiafaetaxgr 
ta   tha   dafendant*  and  that   tha  4<?f«ndani  vaa   ta  ba  und«ir  na 
•bligatiana  to  manufaotura  ar  ••  aantinma  ta  wimifaetura,  er 
ta  ahip  ar  d<»llTftr,   er  ta  oontinua  ta  ahip  ar  dalivar,  anbln* 
ata  undar  any  ard'^r  aaeurad  bgr  tha  plaintiff  tpr  aaid  dafand* 
nnt  frem  ni^  ^t  aaid  euataaiara  if  aradit  aatiafaatavy  ta  da* 
fandant  nna  ntt  aatabliahad  by   auoh  euatMaara  in  any  aaeaa  %r 
it  tha  aradit  aatnbliahad  waa  nat  amintainad  aa  afar««aaid  in 
n  mnnnar  aatiafaetary  ta   thadaf^ndant,  9t  if  aaid  euataaar  in 
any   oaea  fellad   te  pay  far  anid  aabinata  in  aoeordanoa  with 
tha  tarma  af  tha  eantrnat  aada  ar  to  ba  sAda  batvaan  dafendnnt 
and  aaid  euatMaara*       That  paragraph  then  danlaa  that  any  9tm» 
alaaiena  ware  dua  ar  ta  b«a«M  dna  ta  plaintiff  neraly  upon 
tha  aaouring  of  ard«>ra  from  auataaara  vhioh  vara  aaaaptabla 
ta,   and  aeai^ptad  by  dafendant. 

In  paragraph  I  af  tha  affidavit  af  atari  ta,   tha  dafandk 
ant  adaltn  thai   tha  plaintiff  aacmrad  anatnnara  aa  r«»eitad  ia 
tha  atataai#nt  af  alaiai,  and  that   theaa  auatcnara  plaoad  ardara 
with  tha  dpfandant,  aa  atatad  in  tha  at»tamant  af  alaia,   but  it 
aat  a  up  that  th«   tatal  annunt  paid  Iqr  an^  t^ttcmwrm  purauant 
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to   tlMBo  or4»r».  «••   ■uQh  «n  ttnount,    ttt»t   %h*  plaintiff  oaly 
••ira«4  eowBisBlona,  ftt  ih«  ••iitr»«t  rat««  in  tli«  mut  of 
|1476»90.   Mid  hATinc  b«i»n  paid  #ST9«Ct»    tta,«r«  it  n««  tfu*  hla 
•nl/  I99A.SC,  «hi«li  th*  4«f«A(l«iit  i>  r«»4y  Mid  affars  to  yagr. 

In  parttftravli  4   th«  dvfimdAnt  <l«ni«»  that  all   th«  aaW 
laata  o«14  Iqr   tha  d*f«ii4aiii  ««<ra  to  ba  d^llT^rad  Iqr  laTaaWr  1, 
1V19.     It  ala«  atat«»   that  ao««  aaMaata  w#ra  4»liT(>rad  an  aaoh 
•f  tha  ardf^re  raantienad  in  tha  ;>laintiff*»  •ttit«mrnt  af  elaia 
with  th*"  axa^ption  af  tha  ardar  af  ]lani«tina.     It  alaa  d#ni<»s 
that  any  of  aaid  erd«tra  ttrnrn  mwrnr  eanaallad,  and  daniao  thai 
oaid  ettstoaara  inaioted  upaa  tha  d^llTory  of  all   tha  oabinata 
in  th<'ir  reopaotlYO  ardara,  and  d«aiao  that  oaid  ouoteaaro  ataad 
x»m4j  and  villiait  to  aee«pt  oaid  dalivoriaa  and  to  pajr  tmr  Uta 
aaM*.  Imt  aaaarta  that  oaid  cuatoHoro,  end  aaoh  of  tho««   t»» 
fwoad,  aoglaotod  and  failad   to   tak«  dallToriao  and  p«jr  for 
tko«  ia  aooordaae«  vith  thair  r'^opaotivo  ordaro  and  daniao   that 
thraach  ito  own  fault  it  hao  naglaatad  and  rafuaad  to  dclivor 
all  of  aaid  eahinoto,   an4  avaro  that  it  hao  fully  oonpliod  with 
tha  tamo  9f  aald  ordara  «nd  vao  ^titr  raadgr,   abla  and  williac 
to  ooM(»lato  and   Till   oaAi««   and  off^rad   ao   to   do* 

Tha  affidavit  of  marl  to  then  pr«>a«>e4o  to  raoita  ia 
fvoat  datail   tha  hi*tofy  of  ito  nagotlatioao  with  aaoh  of  tho 
fiTO  eastcnaro  mantleaod  in  tha  otatoroont  of  olaia.     Xa  yara* 
craph  §  tha  affidavit  of  atari ta  raoitoo  ao  to   tha  lighiiaffalo 
Mfg.  Co*    that  tha  dofandaat  raeaiTad  aa  ord'^r  on  Vahnaary  84, 
191t,   for  SCCO  oabiaato,  whieh  ordor  ecntainad  outtiac  apaoifi* 
oatiena  for  tha  aanufaotura  of  ISOO  of  oaid  oabiaoto  and  pr9» 
▼idod  the  outtiag  epeoifio^tiono  for  tha  manafaotarc  sad  da* 
liTarjr  of  the  balaaea,   to*«iti   l&CO  wr*  to  follow;    that  oaid 
order  provided   ihnt   the  oabinato  voaid  Va  dallvared  7.0 .B. 
faatory,  ^ta«or,   Iliineio  ia  iaotsllmento.  890  ao  oarljr  ao  pooa* 
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i¥l«  or  vlihia  4C  4ay«.   And  •  MisUnni  cf  asc  par  KoniK  until 
the  »f»r«sftld  l&CC   o»\>ltt«t>  f»r  vhleli  •wttlas  •p*oirie»tl*M 
w«r«  giTtn  In  »»i.A  or4«r  w«r«  c*»pX«t«d;    that  •mid  ord«r  pr»- 
Yidvd  th«t  th»  tarn*  af     payment  ii»r«  ta  W  1^  Ur  aaak  ia 
IC   littjra  ar  nat  dC   daya,  trada  aaaatfanaa  vpea  r^aaipt  of  Mil; 
that  aaid  ard^r  alaa  praTid<ff4   that  ehaacaa  ia  th«  ti«a  tf  da- 
llvarjr  •r  wark  vaald  prahahljr  >a  aaoAaanry* 

That  paragrasdi  r<»aitaa   that  upon  raanipt  af  amid  ardar 
tha  dirfanftant  refuaad   to  aaaapt  it  aa  it  was  affar«>d  l>«eau»a 
mt  tha  finaneial  raapaaaihility,   atandlng  and  ori>dit  •!  tha 
canpany  aat  bala«  aati»f notary  ta   tha  daf«mdaat»  aa«  mada  a 
eeuatar  prapeaitien  to   %hm  VighUagala  Ittg,  Oa.  vhioh  that 
aaapanjr  ia  Karah,  1919.  aao«pt«d;   that  tha  BighUagala  Mfg.  Ca. 
thaagh  aftaa  raqaaatad,  failad  te  pra«tiaa  aTidanea  ar  proaf 
%r  ita  finanelMl  rca^eaaihility  and  standing  or  aradit]    that, 
auhaaauant  ta  iiareh,  19X9.   aC3  eahlaata  v^rti  daliTarwd  ta  that 
aaapany  batvasn  ttay  39,  1919,   and  July  7,   1919,     aad  iK^rm  aoeapt^ 
•d  and  paid  tttr  by   tha  Nightiiigala  Kfg,    Ca.    pvraaaat   ta   tha 
ardar  aa  aadifiad  and  in  aceardanea  with  tha  tanaa  tharaaf: 
that  auhaaiiuantly  tha  Gi«fandant  praoaadad  te  manufaatara  andi 
did  aaaafaatara  additional   aa^Lnata  to  fill  tha  ardar  far  tha 
firat  mantirnad  15C4)  aabinata,  parauaat  ta  and  in  aoaardaaaa 
«ith  tha  tarma  af  tha  saadifiad  ard«>r  and  ahan   tha  iaahility 
af  tha  Klghtingala  Kf^.   Ca.   to   aatahiiah  ita  ar«>dit  aentinuad 
aad  «h»a  aanaaqa^ntly  tha  arigiaal  aehadula  af  daliTeriaa  pra* 
paaad  by  ^md  in  aaici  ardar  novar  bweama  opera tira  th«»  dafand* 
ant  awdf>  daliTariaa  ta   aaid  eoaipany  fron  tiaia   to  tiaa  ia  aoaaoata 
raaaanably  aanaiatant  with   tha  oonpany'a  ability  tc  pay  and 
axtandad  a  limitad  aradit  ta  it;    that  aaid  arraag<*«nta  wmrm 
aatiafaatary  ta  tha  Kightiagala  Xfg.  Ca.   aad  paraaaat  tterata 
tha  dafandaat  daliiraraa  ta   tha  Hightiagala  Mfg.   Ca.   batwaaa 
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lugr  at,   1919,   RUd  k«reh  4.   I9ac,   Sac  abinatft;    that  Ur  valA 
S8C   ttikblnfftt  th*   <t»f*ar;T?nt  «••   i>n titled   t«    ri»«olT«>  #11,3«4,M 
1m t  th«>  Wii.;hiific:ftl«  Hf^,    ?e.   enl^   faid  In  All   %hf  mm  ef 
I8CS7.64,   iMTinc  (tu«  ih#  d«f«ndiAAt  |3187,9ft.      T>)*t   th»  KiffhUa* 
gal«  l&fg,   0«,   gttf  %h»  d«f«iMli»iit   tun  n*i«»  aiucregatiag  I^SX37,8B« 
whi<!ili  n«t«s  «*r«  rM»t  acrR»pt*di  V   ^^^  4«r«!iidfiiat  mm  pmr^^nt  ln% 
%mlj  as  «vid<(ii9«  tf  »nd  ««ouTlt]r  fer  th*  balans*  da«;    that 
•aly  thtt  firat  tir»  •f  Mid  ndtas  a«!gr«i;atliic  J|^44&«47  war*  paidj 
that  aft»r  th(R  ahipadnt  of  7thntaxy  4,  IffSC,   tli#  er*dit  df  tha 
■Ightiagala  Mfg.   C«.   t»ae«n«  sa  unaatlsfaotdxy   that  tha  <i«f«ag« 
ant  rafunad  ta  d«litr«r  fUrthar  dahiadtd  txaapt  for  eaah;   that 
tha  Dightlngala  Mfg.   Co.   agra«4  te   that;    that  hatwaaa  ilaaaavjr 
•  •   ItaO.   and  Marth  g,   ItaC*   the   d«f«n<iat  doatinuall/  d«aaod»d 
that  th#  ^Ughtlagala  Mfg,   Gd,   earry  out  its  afor«sald  srdcr 
aa  MM»difi*d2    that  da  iiarah  6,  Itac»   tha  d«>f»B4ant  had  ea  hang 
raad/  to  dcllTor,  and  offered  to  daliTar*  8C   oablnata  •r  any 
x^aaaoaahlt  part  tharaaf;    thn.t  th«  Xightiagala  Mfg.   Co.   natiflad 
tha  daff^ndant  that  it  oauld  not  aa4  would  not  aeoapt  taid  eah- 
iaato  nur  i^ajr  t9T  thaa  nar  far  aay  farthar  eabiaata;   that  tha 
IlghtiRgala  gf(f.   Co.  aaa  tbon  Tirtttalljr  baalnrupt  «nd  roaukiaad 
•91   th»t  no  dttttiag  dpaaifieatioaa  w«ra  arar  givaa  tha  d<»faa4» 
aat  iQr  tha  Vightiagala  Kfg.   !?a.   fer  tha  naooad  XftCC  aahiaata, 
80  that  tlkd   daf  iadaat  eould  not  araa  ttart  tha  «aa«faatiira  9t 
thaat   that  tha  lightlagala  Mfg.   Ca.   ouff •^rad  a  fira  in  Sapt* 
aahav,  IfXf ,  vhieh  it   ctMtad  r«oultad  ia  groat  flnanolal  laoa 
to  it,   and  whioh  it  allagod  mso  oao  oi    the  aauoaa  for  ita  ia* 
ability  to  aaoapt  aad  pay  for   tha  oal>ia<'ta  thoratofore  aana* 
faetarad;    that  on  July  »,   19j<0,   tha  lightiagala  Kfg.   8a.  aaa 
duly  adjttdieatod   bankrupt;    that   tha  only  payaont   tha  dafnad* 
aat  haa   raix^ivad  oa  ita  elaia  ia   tha  aan  of  ISSS.77,   for  ahieh 
it  haa  giTon  tho  plaintiff  araditiT  that  it  haa  doaa  ovorythiag 
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•n  lis  part  t«  l»«i  p«rf»m*4l  with  ref#r«no«  t»  th«  Mightincalc 
Mfg.  a*,  ord«r  M  «o41fi«4  aa  aferaaaid,  and  vaa  alvagra  raa^y* 
aMa  and  villliig  ta  parfam  and  eemplata  it  \m%  «aa  pravantaA 
frta  4»iMM  M  Igr   tlits  tfafault  of  tha  VichtiacAl*  ttfi;,   aa« 

^jftitc  olRfTleualy,   oanaldcrliic  tl»a  oentraot  1>«tir«««i 
tlta  tfafandant  and   tha  plaintiff,   "that  no  aonuslsalena  vara  \% 
aaorua  ar  to  b«  aam^d  or  to  b*  dua  and  pajrabla'^ttnlaaa  und 
imtll  iMjnaant  ««a  nad«*  and  that  aald  "«aa«icai«na  wr^  ta  ba 
aaly  en  aueh  eablaata  aa  «tra  aatually  paid  f or  Igr  aald  euates* 
•r»  In  eaatt*  and  that  "onatanajra  vara  ta   aat»¥Ilab  and  lealn* 
tftla  aradlt  ataadlng  OAtlafaetary   to   tha  d«f«ndaat  anii   thai 
tha  dafandftnt  v«»  to  b«  undnr  no  abllgatlaas  ta  jsanufaotura  ar 
t«  oontlnaa  ta  rojinttfatttura  or  ta   ahlp  ^r  d«llTar  9T  aontlnna 
ta  ahiy  or  dsllTor  aablnata  under  any  ordf^rc  a«curftd  kgr  pla4»* 
tiff  for  said  dafondAnt  from  any  •T  anld  auateaiara  If  eradiit 
aatlcfftetarjr  to  dafan^ant  vae  not  aatablisliad  ^   saeh  ouataaor 
In  any  o««a  or  If  th«  Qr«(&lt  eatabliahad  v*a  nat  italntnlnod  «a 
afor«>a»ld  In  a  mannar  aatlafaatory   to    the  d^fwidant  or  If  oald 
auatoaar  ia  any  eaao  fall#d  to   p«ty  far  aald  aabinata  la  aoaord* 
ajMo  vlth  tha  tanio  ef  thv  eontraet  muda  or  to  ba  aa^a  batvaaa 
tlia  dafaaciant  and  aald  ouateaara,*  tlia  plaintiff  vO'ild  nat  bt 
antltla4  to  any  eoMntloaloaa  on  ttoo  Hlghtlncala  Mfg.   Co*   ardor 
•ava  aa  aat  forth  la  th«  ajBandod  affldarlt  af  merlta. 

It  otay   bo   that  If  upon  a   trial   It  voro  pravaa  that  tha 
oontraot  botv««>n  tha  plaintiff  and  the  defoadAnt  vera  ai  allogod 
by  tbo  plaintiff  la  hla  atataaaat  af  elala,   tha  plalnUff  would 
bo  aatltlad  to  roooTor  ooaualaaloas  oa  SOCO  oabxnota.     Sat  thai 
oaatraot  la   doalad  and   In  Ita  ataad   tho   dafandant  aota  ap   ouoh 
a  aentraot  that  If  tho  faata  v«*ro  proron  on  a  trial  aa  aot  forth 
ia  paragraph  &  of  tha  anondad  affln&rlt  of  ai^rlta  th*  plaintiff 


b(B«  ir*«ii4i*'**l^A  .(11  ^ira  rvr    «tf  <•?  ve  t»«tf\Mi  W^  «r  ^*  ^mn^m 
«**■«  ftiM  4toiltfa#«#  <>/  «>ii««r  4n»«M#»«w*  fMAi  iM*  *tf«ii»  tit  ft* 

•#J   i«.iJ    nnvji'*  ....         .11  ,4ffi   jl 

hLmw»  WUmUl  ,  AiJiift  !•  #••»«'>  ^tlist«X«  «m(j    ^ 

tmAt  lilt     .viMirfM  Oasi  ••  M^ivai/  L'^liUn*  M 

Mom  f«  •!««  »R"SM«>o^   «(i4   ^<H^8  <rl  ir>*iiii%% 


«»ttl4  Att  b«  mtitled  to  r««eT«r  i»«yen4  «hflt  tli»  defendant 
»#ai«  to  V«  *>••     In  9%h  r  verdB  (h«  smond**  affid«Tit  of 
a«rlt»  pr«>p«trljr   imt»  in  lanuA  iho  oIaIib  vf  th«  plAintlff  f«r 
•  ••Rinii<aida  of  llSCO.Ct  for  th«  ordure  «)iloh  h*  olsUilfivd  froa 

tho  »lc)>tinR0l«  Vr«.    Oo. 

Sooaool  for  tho  plaintiff  rvforo  to   th«»  alloitation 
in  tho  affi(ia<vit  of  m«>rit«i,  tto»t   thf  eentraet   1w»tw««n  tho  Might* 
iacalo  Xfs,   So*  aa«i  tJ»o  Aofradsnt  i«»  nedlfiod  nnd  thet  tho 
aoooptanoo  of  tho  eo«ifio«tion  vac  Mido  in  vritloc  en  Maroh 
XC>«  lffl9,    »nd  argaoo   that   tho  writton  aceoptanoc  <to*e  not  apponr 
in  th«t   aff idHTit  of  Rorita,   and   that   th^r'^foro   th*re  ««•  no 
acooptoneo.      It  o«e  net  n4»ooeeary  for  tho  ploador  to  oot  fortil 
tho  writton  aeeoptanoo  in  dotal 1   in  tho  affitovit  of  norito;    thai 
«0ttl4  hnro  hoen  not  only  oitporflmotto  Init  i»prepor  ao  it  iponl.4  only 
haro  lout  to   th«  proXiatlty  of   the  plondinc  la^r  rooitinc  in  do* 
tail   tho  oTi4onoo.     Of  eottrao,  aoeordinf  to   tho  d#fon(iant*o 
■tntWBont  of  tlM»  eontraet  with  tho  plaintiff.  «hi9h  eent«ino 
tho  oordo  "if  in  any  eas^o  eaid  eu«!to»or  foiled  to  pogr  for  oaid 
oabittoto  in  neeordanoo  vith  the  tomo  cf  the  eontraet  node 
or  to   be  Made  hetvoen  the  defendent  and  oaid  euotoaiera"     tho 
Aofondont  had  the  ri«rht   te  aadity  »  eentroet  vith  a  ovetoaior 
vitheut  netifyinc  the  plointiff  end   without  atthj»etlng  itoelf 
to  a  liahilit/  for  Qommieeioao  if  onhineto  v<>re  not  deliTere4 
thereunder  and  paid  for. 

It  io  also  oontonded  tgr  oounoel   for  tho  plaintiff 
that  ao  tho  Sightin«alo  ttfg.   Co.   paid  o«oli  for  903  oahineto  it 
thi^rehy  oetabliithed  its  ero4it,    Intinntiag   that   the  defendant 
vno  not  thorooftor  entitled  te  dispnto  the  future  oredit  of 
tho  Vishtingalo  Uff.    rTo. ,   thnt,  hovoToir,   io  not  renoonnblo  and 
npoB  a  trial   tho  def»mi«ttt  will  1M  entitled  to  introduee,  if 
it  dieoireo.   oTld«nee  on  that  eubJoot» 


j/TT'.-  »  ■••.;    <»rf^    iafKr    '^ni  {Off    "i»ra"' 
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! .'!  Cr    "V  O  T     jI  T  r  f 


ii    fli»««d*»    (> 


f«»0    i«*.-v.     ,^^    .Hi*   H.«rti**- 


0«a»s«l  f*r  th«  plaiintlff  further  mrgif  thnt  th« 
reoeift  ef  not«tt  fi»r  |S11T*S6  Qoaatltatftd  payment  ••  f«r 
as  th»  rl^^htB  •€  th«  plaintiff  ««r*  aMi««ri«4«     That  !•  uaten* 
ftlil*.      0p«a  a  trial   th»   d«ffiiiii«iit  vauld  tM  «itltl«4   to  un4er* 
takt  ta  ai>a«  tlmt  thajr  m*tr9  r«Mi<»iT»d  in  »ao]h  a  vay   that  th«y 
did  nat  eonetituta  fajrmant* 

]hi.rai;raf»h  4  raaita*  that  on  Marah  1,  1919,    th«  da* 
faadaat  rao^ivad  fvvm  tba  Qraat  Baatam  Maauf&eturlne   "oapaajr 
an  0r€9r  far  tha  waaufftatara  and  dnliTary  af  SS(C   small   ty^a 
yhonagraph  oabinata  at  th«  rata  sf  6C  yar  aaak,  ans  half  stahag* 
aay  and  ana  half  aide,   ta  la  manafaotarad  aoeording;  ta  aaafla 
•iilmitted.   dffllrari(»a  to  ba  mada  y.O.B,   Stager,   Illlnaia* 
at  the  rata  ef  50  af  aaah  type  par  aaalr:   and  ICCC  larff*  tjya 
aabinate,   dollTarias  ta  ha  nada  at  tha  rata  of  SC  ttr  nara  par 
araidij   taras  to  be  Ji^  tan  daya,   thirty  days  net,   eaMnats  tc  )>a 
«ada  in  aaoardanea  with  aampla  design  milMittad,   And  daliTari#»a 
%9  Wsin  4C  days  aftar  aeaeptanee  af  said  9rA9ri   that  the  order 
«aa  a<aaeptad  on  i^aroh  llT,   1919;   that  hatwaen  JTuaa,  1919,  and  i>a* 
aanhar,  1919,   tha  d«fendf>nt  dalirerad,   parauant  to   the  tanu 
•f  tha  ardar,  497  aahiaats  irinieh  ««re  aoeeptad  regardless  af 
the  defendsnts   d<^lay  in  delivering;    that   the  Great  Bftatara  Mann* 
faatariac  Ca*  aalTed  striet  parfonaanoa  in  regard  to   the  ti»a 
•f  delivery,  end  «■  ta  the  r«»aitting  aahiaata  due  laider  tha 
arder,  and  aontinued  said  order  in  full   faree  and  effeat  until 
febmary  I'd,   198C,  en  whieh  data  the  Great  ^saatam  ■amifaetttritt<ff 
ea.  natified  the  defendant  net  ta  dalirer  any  n»r9  aahiaata 
andar  said  ^r^mri    that  it  would  nat  aaoept  ar  pay  far  tha  aama; 
that  ao   far  aa  It  t«a  oono<»raad  aaid  ard«r  aaa  aanoellad;   and 
vithaut  any  jaat  ar  legal  aaaaa  ar  axeuaa  refasad  ta  aaoept  ar 
fay  t*T  any  Mara  af  aaid  eahinata,  aeaigning  aa  the  only  reaaan 
far  said  aanoellatian  that  it  aaa  evarataeked  aith  aahineta 
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•#««Atf«9  ilf  hr  *•<••#»«•« 


•10* 

•aA  «»>  kftTlac  dlffloultgr  oT  diapeaiag  ef  thiHi]    that    thr  <!•• 
f«Mdfliat  im   that  dat«  «m4  durlnc   th#    «ntlr«  e«ntlim«iie«  vf  th* 
••iitr««i  hft(t  p«rf«ni«i  all   th«   thinga  on  its  yart  to  b«  ^ar* 
fam«4  mntk  vac  raady,   abl«  and  vlllliic  an4  afforetf  t*   eeoiplaW 
tlk«  4«liT«r)r  af  all  aabiaata  r«aalaln«  dua  madar  said  %t4»v 
mad  had  aabiiiata  an  hdsA  awaplyinc  with  tha  aontraet  irtiloh  it 
vaa  raadjr  and  irllliai^  ta,  and  aff ^  r«d  t«  deUvar  to   aaid  aoi^ 
ftogr  bvt  tMB  preTfftttad  froai  ]M*rfanUac  tgr  tha  rafuaal  af  that 
MnqiiaiiQr  to  iparfom  ana  by  ita  br«aoh  aa  afaraaaid*  and  nat 
IfeQr  an/  fault  af  tha  dafendant;    that  tha  aaid  caapamr  paid 
far  49&  eabinata  irtiieh  vara  daliTarad  and  tha  ecaaniaaiena  4u« 
an  thaca  fajHs^nta  haro  baan  or«4itad  to   tha  vTlaintiff. 

Tli«T«  ar#  thraa  othar  itasia  Intba   atatamaat  af  elala, 
ana  baing  that  af  tha  C««iins»Faatar  Corporation,  anethar  tha 
Mayvrphano  Talkla«  Msahlna  la.,  aa<J   «saaihar  that  of  Itook  H. 
Barnstina,     Ao  to  th«  first  tva  af  thaaa  it ana,   tha  affi4aTit 
af  narita  show  that  tha  pnralUMars  failad  ta  pa/  far  sabiaats 
s^ah  thay  had  r«»o«iT«4«  vhioh.  sf  itsalf.  vaald  prairant  tha 
plaintiff  from  r«»e«Tarlac  a  onHtiaaion  proTi4inc  tha  o«|tmat 
AS  to   aenmiaaioaa  vro   that   aat  ap  intha  affidairit  af  narits. 
Am  U   tha  Bamatina  itaa;   aftar  tha  ardor  vas  |}la««d  JBamstias, 
aaoording  to    tha  affidavit  of  siarits  daairad   ta   aubstituta  a 
eertaia  oarporation  in  liaa  of  hiaaalf  but  aa  Barnstins  failad 
to  obtain  a  praper  «u«r«ntaa  no  arraa««maat  an  that  basis  vas 
«a4a.     ii^rthar,  Barnatins  rrfusad,  vitheut  4nst  eansa  or  «■• 
eua««   ta  aeoapt  tha  eablnats  vMoh  tha  dafaadant  had  alraadjr 
aanttfaetura4.      Hla   rafuaal   vsa  not   >>«oaaaa   thflgr  v«ri»  not  ■a4s 
Within  tha  tima  epaoifiad  in  the  arininal  ardar,   aa  BamaUaa, 
astvlthstsndlnc  tha  dalaya   "had  ra^uaatad  dafandaat  ta  aontlaun 
tta   said  saatraot  and  did  not  Insist  tn  atriat  ocapliaaes  vlth 
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thm  t«m«  of  MUd  oontr»ot  with  r«»F«et  %t>  44>liv«ri •■" *  tmi 
th«  Affidiivlt  of  a»rlts  iQse  *ll«gffa  tbai  th«  d«f*nd«at  «m« 
••t  la  d«f«ii2.t  *t  til*   U«*  of  lS«m«tla«*o  ¥«'oaak  of  eoaimet. 

Asuttminc   ih«  eontroci  tc   b«t  «•   allogod  kgr  tho  Rfft* 
d«Tlt  of  Aorlto,   and  tlMt  n«  fluitori«l  d«fiuilt  ooourrod  on  tlM 
9«rt  •f  th«  d«f#Rdiini||  Imt  tlMt  tho  eaotoaora  oithor  follod 
to  9«/  what  v*o  duo  or  i«   fumlok  pr9p9V  OTid^no*  of  oailofaoW 
•  ry  er(»dit,   it   follovo  InoTltAbl/  that  a  coed  d«>f«fiao  Iemio  boon 
floadod,    oueh  a  defoaod  aa,   if  i^rovoa,  would  dofoat  tho  9l*iA* 
tiff*«  claim. 

Th(»  faet  that   th»  d«f«ndiiint  aIl«s#o  that  ia  otaMi 

iaot«no#a  oaliin«ta  v«r«  not  aanufaotttrffd  and  de>liT«rod  aceerd* 

makes 
ln«  to   tho  toehfilQal  ehrenaXocy  o^  ^^  original  erdnra/no  diffws^ 

•Boa  Weaue«  in  oaoh  in»taB««  It  la  allogwd   that   th#  ou»tomora 

did  net  r«faaa  to  jMny  or  te  giva  er<*dlt  ea  that  irrouad  Vui 

aandoaod  that  aad  i^to  athar  raaaaao  for  thtilr  rofuaal. 

fho  rulaa  of  tho  s&uaieipal  Court  prarido  (itulo  15n.} 
that  *Tho  denial  of  aay  inatarial  all«gaticn  thall  eonatituta 
aa  iooua;  no  othar  Joindor  of  iocuo  la  avofftaary**  and  fttrthar* 
(Jtulo  15,h.}  *8Tery  plaading  ohall  eontain  a  ooneiBo  ataionaat 
of  tho  ultimata  faata  on  whioh  th«  partl<»a  plaadlng  ralloa  for 
hia  olain  or  dafaaaa,  aa  tho  eaaa  Augr  !»•«  hut  net  tho  oTid«n«o 
¥y  whioh  thoy  ar«  to  W  proTod." 

In  tha  inataat  oaao,    tbm  affidarit  of  aarlta  aota 
forth  m  ocntraet  vlth  tho  plaintiff  diffarant  from  that  nat 
far^  lay  tha  plaintiff  in  hia  otatasMnt  af  elm  la,   p.nA   tho  affl« 
davit  of  marita.  alao,   aota  forth  a  history  of  ita  oendnot  vith 
tha  Tarieua  ouat«a«ra,  vblah.   If  tma,  ao  allagad.   ^vrmn  that 

it  daoa  not  now  ova  tho  plaintiff  any  furthar  ooaBaiaaiona-thaa 
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•ri't^  •<»    JidHk  .nf  ♦it*  ^  <»^«^ 


After  e«r«fulljr  •onnldf^rinc  th«  vtittflB^nt  of  alala 
wnd   th«  thii^d  «i*Bd»<l  affldnvit  vf  m«rii»,  «•  «r«  s[ult«  al«*r» 
Ij  MiiTlne«'d  that  th#  l»tt«r  9r»«ij»itat»4  an  iatu*  of  foot 
ond  •ufnolAntXy  oot  «]i  •  dofonso,  oad*  KUMlor  tto*  elroamBt*iiooo, 
that  it  would  work  on   injuotieo  to  doagr  Uw  4#f«niiMit  tho 
right  te  iatrodiito  OTi4«n«o  in  on  o«dooTor  to  aolco  out  ito 
•aoo  no  oilosod*     Aa4«   fttrth<»r,   OT«n  if  it  voro  not  to  eloor 
nA«t  voo  o  anttor  of  ecmo  dou1it«  it  would  on^y  ho  fair  «ad 
r*oooBnhlo  otah  th«n  thot  tho  dofonaaiit  ohould  bo  giToa  tho 
oippertvnitjr  of  e   trinX  wpon  tho  morito. 

Ao  tt  matter  of  viodoa,   it  Iv  for  bottor  and  oaf or 
to  orr  ia  favor  of  allowing  an  odjudieatioa  upon  oridonoo 
thoa  to  orr  ia  ^Tlnc  Judgment  paoved  aolol/  aa  aorol/  fos«al 
aad  adRittodly  eontroToroial  ploadiac** 

Tho  JudgiRoat  will   bo  revorood  aad  tho  eauoo  ro«aaio4 
for  a  BOW  trial* 

TIICMSCH,  9,1,   AID  •OtnOR,    J.    CCliSUR. 


T*«Xe  ••iff*  »i*«   /i  II  mvft  tV»irt#mt   a^oA     *hm^ll»  •»  •«»• 

te«  -zi«^  W  X^«  ^tfyob  iMm  1«  V94tm9.  M  «*«  U«i» 

•Kl  «»Tia  W  *Ivocl«  iak&^M«tl»t)  9^   4»Mi   iimiiit  twY*  sJCtfiiAiwavit 
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ptllant. 


«AUKlf  Aid  ae^tH  CMX'MSO 

BMLWAT  CO.,   4»t  Ikl  <icin« 


4pp«R]i.« 
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APf  SAL  7B01I 

mnri'TiFAt  ertTRt 

09  OHXOAOi. 


Opinion  filed  liTov.    29,   1922. 


lit.   trntl^n  tAtUR  dffllTftrvd   th«  CKiAion  of 
••tort. 

en  Miuroh  Ifi,   1917,   th«  pUiBtiff  Vrottghi  •«!% 
•£«lii«t  ih«  ddfimtiiuitft  f«r  dwRAC^s  f«r  9«rMiii»l   injttri<»«. 
fk^'T*  tMS  «i  triftl  iMRfere  «  ittvy  «i>d  »t  th«»  ttloa*  of   ih* 
fl^XnXitt*  B  3A«««  i^ad,  upon  »n  inatraotlon  i!iTi»n  >y   Xh» 
trtnl   j%tdfiff  t«   ifoi  Jury   io  find  ih«  d«f«n<iAiit8  n»%  gitilty, 
*  T«rdiet  wfttt  glTfEA  and  »  Jiiidt^«Nt  •at<»r«d  in  tmfr  ttf  ih« 
tf«ftndnnt».      7hia  •9p«aJL   Is   t)i'»f  gfrMi. 

TH«  Aftifitiff**  •iAt«Bt«at  df  Qlftint  ••t*  r«rih  that 
tlui  plaintiff *•  alalia  ia  far  dam^gas  In  th#  earn  ef  Sl.Ccr.cO 
••  %h0  r«tsult  vf  iaittjrla*  •ttatjalnad  ^  Mai  an  9t  «l»«at  Oat* 
•"bar  8,   1916,   >}r  r«»«aon  of   th«  naiill|>i;*n«a  of   t>!«>  d«>f«ndafit{ 
that  on  CottAga  arera  aTaauo  b^tvoan  9iin4  mnA  93r4  atroata  ia 
tha  City  •€  Cbi««c*   tha  dAfatnlanta  aa  m^llgantly  op^ratad 
•ao  of  thair  atra^t  aara  that,  vhila  it  vaa  ruaaiag  at  a 
tarrifie  rata  of  apaad  and  Tialatiag  a  oity  ardinasea,  it 
•ollidad  ai  th  a  hturn*  and  ^mk&on  whieh  ir«ra  baing  oarofully 
drivaa  ii^   the  plaiaiiff,  aad  iajurad  hia. 


TlM  dafandaMta  f Had  an   affidA^vit  of  n#rita  wtiidk 


fMfft  •  ••• 


,IUV:fl  ai^K 


r 


.SSei   ,<?S;    .ToTI  b«Xil  rtoiniqO 


V.  a9i«A4«  «^  *9^t»TiX?i•'  iuul^r  v'^iidd   .a«! 
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a4  alvvKl*  hritt  feff«  fcfrut  flt#ir^-:jnr  •an<»T«  mtmtti  •niai^O  a«  #«Ai 


«  in  kAlmi^  •4nr  ii  «Xlffir  .j' 


Mfr 


44Ki«4  th«  n«gli|r)»n«t  ehMr£;«d  in  ih»  pl«lntlff*«  ttftt9!a«>nt 

khqt,  wdra  oa&tiiifd  eelel^  V  Umi  iie«;lii«ni  amrmttr  in  vhiok 
th«  h«rfii«  s«d  «ftg»i)i  V  re  &aftj»ii^<»d  Aad  tfrlTAn  ftt  th<!»  tlm» 
ftaid  pl»«»  in  ^««UoA« 

At  thf  triftl,  vhi<3h  ««•  b«for«»  •  i^ry,  «nljr  ilir«« 
«ltiM»»«a  iror*  a«ll*d{    ttt*  plftinUff ,   •J'^hn  K»#n«a,  AxihMT 
Bolur,  •  p&afftniRAr  on  i«i«  ctr«#t  9er  In  qu<iatioR  nnd     an* 
Or*   Bsrratt,  •  pitysininn  iin<t  Bttr£««a  «hc  iitt«nd«d  the  plain* 
tiff  iSBRodinttly  aftQir  h^  vae  :liUar(»d. 

Xlk*  «Tid«ine«  of  %hm  plaintiff     i«),  eubBtAntialljr, 
to   thft  following  #ff9ets    ^'^'^  <^n  r^etelMi'  a,   1916,  ho  *a» 
driTinc  a  box-ira^ea,  ii^iQH  vao  14  ligr  Itt  f«#t   in  length,   with 
»  towK  of  teorooo  dioliT*rin«  H;»od»  from  ^lae*  t«   plaoo  In  tlM 
Cttjr  of  SUoa^o  for  the  Haetings  ilqprooo  Coispafqrj   that  \)«ti»o«i 
tvo  imd  tbroo  F,u,  hie   ««goa  and  horooo  ««r«  otandiag  la  front 
of  m  otor*  a)«ut  aCC   to  SCO  foot  north  of  9Srd  otroot  on   tho 
wist  eid€  of  '<}ottaco  drerm  aveauo;    that  he  delivered  to  that 
otaro  a  atoTO»  tsnd  then  h«d  oosaci^^n  to  go  right  aereea  the 
•troot  for  another  d'^lirorjr;    that  h*  walJred  arouad  thp  freat 
•f  hi  a  teaA.  whioh  vao  feeing  north  and  «ae  agaiaot  the  woot 
o«r1»  of  tha  etroet;    that  ho  milliod  in  frcnt  of  hie  horoeo  ta 
got  ap  tm  tkni  wagoa;    that  at   that  tine  ho  aav  tho  atraot  oar 
aiandiag  at  93rd  street;    that  he  prooe^pged  to  gat  up  oa  hio 
wagons    (hat  from  the  ti«e  he  took  ap  the  roiaa  he  did  aot 
turn  or  hoar  any  holl  or  gong  aounded;    that  ho  otartod  aoroeo 
the  ctr9«%;   that  tt^e  nt-xX  ho  remeaharatt  bo  «aa  Wm»,   in  had. 
fr»«tlo»iX/  «aft\>ie  to  i»ov«. 

On  araoe  oxsRination  he  etaiad  that  ho  d9liTara4 
faakagaa  and  fraight  far  the  Haotinga  ixpreao  Caaipany;   that  oa 


in^am4  ^ifntml'  b.*9%Kff-  .-^^n  Mi*  imJumk 

dwixtw  Hi  ivMnrAt-  4l*/j«  U*mm»  nxmm  ^yfim 

mmtt  ^1  .  '^«e«H  •^>«  fi*»«'  Mm  wm%m^  n4t 


«(fl   n9  ^••tit  IrxCO  » 

•*«ts  ;Mi^a«M  9M|i  ^*  IXW  tM  tMd  to  mi/^ 

M   JmU    ZVUMJMP   MUllW    •W^UiM  f •    '  __!„       3tt 


th«  A»r  m  q««*s%iMi  IM  tod  l)««R  tfrlTimc  Uim  «»«»»  sin**  aia* 
•  *oloek  in   Ui«  jMrninc;    Uuk%  tih«n  h«   c«««  out  •f   !!»•  »t«r« 
h«  «alk*4  arvuad  ih«  h«r««»  MaAs  •▼•r  •n  Ui«  •ih^r  vide  9t 
th*  ir««an;   that  h*  usual Ij*   b««v4l«4  it  an   th«  l«ft  aida;    ttaat 
h«  w«Bt  arottiid  an  th»  rl«hi  siA*  b«ea«««  •f  ••  habit  af  <at» 
tlai;  «a  tha  tMgr  tha  'Mman  atftsda";        that  ha  v«it  arcund  tha 
iMraat  haada  >a«a«a«  •t  a  haUt  ha  had  af  aaaing  vtiathar  tha 
linaa  v#ra  uBsmipitadi    that  ha  iaokad  aeuth  and  saw  th*  atraat 
tuar  m%  Mrd  atraatt   ^^t  whan  ha  nii4a  tha  dallTavy  ha  vaa  ha* 
tvaati  93nd  ]pla«9  and  93rd  atraat;   that  it  a«a  abaut  ICf  ar 
StC    faat  fr««  fSiid  i»iaaa  and  abaut  ItC   fa«t  frem  93rd  «traat}    that 
vh4»Ti  ha  want,  around  tha  yitara^»  haada  ha  did  na thing  ta  tha 
hridla  ar  linaa  Wt  want  alanc  *>*<'  t^i  >>  •■>  ^^«  va«an;   that 
ha  than  aa«  tha  atraat  ear  haadad  narth}    that  ha.  hinaalf.  nna 
gaing  ta  drira  hie  haraaa  and  aagon  ri^^ht  aaraaa   tha  atraat 
nftar  he  atartad  u|»  from  tha  vaat  aida  ef  Oattaga  Qrtr^  ara* 
nnat   that  vhila  ha  ana  a«I1rin<  araund  tha  Haraaa  haada,  vhiah 
taok  him  ana  ar  tva  ninutaa,   tha  atraat  aar  raaminad  atandlng 
•gi  tha  ncuth  aida  af  98rd  straatj    that  nhan  ha  alinhad  up  an 
tha  aaat  cf  tha  wa«an  tha  oar  vaa  a til I   atanding  ••  tha  aaath 
nhaat  irc  faat  mmft   that  ha  gatharad  up  tha  linaa  and  drara 
right  atraight  aaraaa  tha  ear  traakat    that  ha  had  a  tnm-tahla 
angen  nnd  had  m  dlffiaulty  in  turning  tha  haraaa  araund;   that 
ha  voa  laoklng  aaat  aftar  ha  gat  atartad;    that  tha  atraat  aar 
una  atill  atapoad;   that  tha  haraaa  atartad  aaat  and  ha  ram«nh«rn 
nkMR  tha  haraan  vant  an  tha  aauthbaund  tmek  that  than  ha  aauld 
nat  aaa  wh^ra  th»  atraat  aar  ana  at  that  tlna;   that  tha  laat 
tina  ha  laakad  vaa  ahan  ha  gat  up  an   tha  nagon;    that  at  tha 
tina  tha  haraaa  vara  gaing  a«ra»a  tha  Ktraat  thcgr  v«>r«  gaing 
alealjr:    that  ha  did  net  arga  thaa  vith  a  vhip;    that  thajr  vara 
gaing  "nat  ^tf  a  anlk";    Uiat  ha  o^ild  hara  stapFad  thns  inaida 


Willi   wMrt-:    rt-n*^   ^^^f   %9trtr*>   <t<M»-<  ^-r*   -i*  »nS»'»-f|f^   r|  xi>A  •** 


tads 

mi9:.. 

ir«    MS  ivt0t«^  tmr 


■>ci«  iMM  flinl  #••%  MB 

^df'  IMn.'^ii«  iitw  «i(  «Mi9 

ifttiftV    ,«r»p4tK    •••tWr*     •'.'     -.   :    Vi.:-'    jtwi'ili'E    «a.»    Sf 

iviiA  '  ••■      •»« 

Mti    «^ 
•VPV   ^P^    4*li9     i  ""f***    '••i"»<'    J-*- 


•4. 

•f  t«n  r»«t;    thBt  h«  did  net  InMv  vlwt  hit  hiM. 

On  r«dlr*«t  •ximliuitioR  Ui«  ^Iftintiff  •t«t*d  th«t 
h*  90  ad  faATo  (e«it«n  up  on  •Ithor  uidm  mt  «ft<eii{    tlwt   Vhm 
Vint  9t  a^xt  delivery  w»«  ndrth  about  tw  er  thr»«  docmt 
that  hi»  er««««4  thd  nirvvt  on  *  Big<»s««s    *Xn  turninc  X  jaat 
««tuiC  th«  h«m«i«  •tmight  and  ahtt  ylump  •oroca  th»  atrMt." 

Th«  «vidi>n«><i»  ttf  th«  wltn«»«  Ajrtlwr  B*lur,  Ic  t«   th* 
•fft!«t  that  on  Cetob«y  S,  1916,   hn  «a»  a  i>ft«ft«iic«r  »b   %h9  ««y 
in  (tuaotioMS    ^«^^  ^^*  O"'  ttcpi^sd  on    il»«  south  aid*  9t  Mrd 
atraai;    ih*t  vh«n  It  tn»»  oraaaiag  VSrd  atr««t  tha  BUit«nMMi 
ep«n«d  U»a  eidfr  dear,  or  front  4opw,  ef  tha  ear  And  leok«d 
liahind  Itla.     Xha  lftnini»«a  af  iha  vl  tatraa  ia  na  folleva:     *«tot 
k*  was  laaklag  »t  1  d»oH  ^nev,  ^t  ha  kapt  laeklng  aut  of 
ttetA  e«r  and  I  v*s  rigbt  alonewida  r>f  niai  c^nd  «•  «•  draw  n««r 
tltft  mm-tiva,    I   did  aat  b««  th«>  9a|t*«  u»til   «f»  v^ra  about  tan  faat 
trtm  th«  «as«n,   and  tha  Matanuin  «»»  ctlll   lookinn  aat  th<»  alda 
rfilM  aar,   and  ha  r,laB«ad  arcvuid  »  *  •  ^nd  sad*  *  grsk  far  th« 
eantrellar."     9lHm  asked  furthar  what  hspx^ansd,    tha  vltnaas 
taailf lad;   *Tha  tuetanmn  tum«d  sround  and  ias4*  *  fprak  for 
his  ttontrollsr  and  b<*fer«  h»  aeuld  atep  Uitu  ear  ha  had  ^bragcsd 
tha  vai;,eB  about  ten  or  flft««a  ff>at«*     The  wltassa  furthar 
t«>atif  lad   thjit  at  th«  tltta  tha  wagon  was  atruek  the  '>iorsea 
ware  ea  tht   eaat  side  af  the  ear  traek  end   the  «•«•«  yolatinc 
te   the  nertheaet;    that  the  .Aaintiff,   the  driver  of  tha  «tt«ena 
waelMieked  eff  the  seat  and  in  seme  wa^r  wider  the  street  ear 
BO   that   Ui«»  latter  had  te  he  haoked  up:    that  ^e  plaintiff  was 
then   taken  late  a  real  eetate  of flee}    that  %»#  ear  at  the  tisM 
*f  t^  eollisioa  «nd  fren  the  time  it  ereaeed  9Srd  atreat  was 
geinc  hetweea  16  *»nd  X  mile*  an  hear}    that  ne  gong  nar  h*ll 
vae  aeaaded.     in  er*B**exaiftlnatlea  he  testified  that  h«>  did  n*i 


a$ti  tut  #«•»  ««iitf  fs^  i.it  Mf  #«a   ;#««1  mf  t« 


j^Mf9«/  s»9A  %i.e  via   %»  ,ta«^  /oMt  i«  «y««1i  »4is  Mli  ^Mmf* 
i«IV*     :«v'>iJ  ^  -.1  t»  •iMmntei  'MIX     ,«ltf  hmkMmi 

ITMA   ••lA    »•    Ml  4>A.(    «U  £ii^-i    •#*    1    tWJI   ««•    •di 

t%44%Vl    ■••Aiior  «'<^       '",«n<>t  •♦•tut  T«  1|«J JI«»Mr  ftMi 

MUI   941   #«  f9   •A4    i»ii.  9   «4j*t««    l4MMr   •    «>«i    Mtf«l    OTlU 

^1  J^titiiaw  til  ji0U««iMai^*«i*  mi    otttmif  •«* 


•••  any   irafflci  eth«r  ih»n   ih«  utr**!  our  alKl  th«  «»i?«b  <hi 
C«it«««  aroT*  aT«m«  «t  tli*  tl»«t    that  th«  strt^t  tar  tma  • 
•»r«  lancth  en  th*  n«rili  aidM  of  th«  oroaaing  «K«n  th*  netar* 
AM  •p«a«d   th«  d9or  and  pMt  hi*  h»act  •utj    t)wt  h*  0entlau»4 
te  laekr  back  until   tK«  oar  «aa  wlthia  t«ii  ar  fif  tacti  faat  af 
tl>a  watfoiit    thai  few,  hjLma«lf»  «aa  a«t«hJlii(g  tha  -latoraan  trim  tka 
tin«  !•  oi»«B«*d  iha  dear  and  ea  did  aat  knav  ahafa  tha   atraat 
aar  ama  at   tMr  tlMi  %hm  mrM  vaat  c:Rta   tna  traak^   that   tlia 
Atraat  ear  atmak  th«  frc^nt  af   tha  ««itwi  an<:i  •«aia  ta  a  atap 
vl4^1a  fifteen  faat  aXtarvarde. 

tba  aTidanoe  ef  %^m  pigraialtn  and  attrc^oai,   i»,   Bcrratt, 
vaa  tc   tha  affaat  that  ha  attandad   tha  plaintiff  abertlj  aftar 
ha  ««.a  injartd:    that  ha  found  him  evffarloft  fr«m  ittjurl9a  ta  tha 
right  arm,   hat/t  laga  and  hath  hlpa]    that  th«ra  va»  a  ocntuaiaa 
an  th«  right  ehouxdar  and  a  vottnd  about  tir«  inahaa  l(ln«  hatvaan 
tha  Wttaaka;   that  ha  draarad  tha  arm,   olaanad  vp  th»  oentualena 
an  tha  l«gt  and  pat  an  vat  draaeiaga  and  haadacaa;    that  ha  ^•m* 
tiantd  te  Tialt  hln  f»r  ahaut  flva  iraaka  th'-raaftar. 

At  th«  aleaa  ef  tha  plaintiff* a  aridaaaa  eaunnal  far 
tha  dafaadKnta  9ff<>'f4i  and- aalrad  the  aaurt  ta  glra  tha  fellev* 
ing  iastrtiotiaa;    "Xha  eeurt  inatrueta  tha  Jurjr   ta   find  t||« 
iafaadaata  aad  aaah  af  th«a  aat  sttilty."     Counsel   far  tha  plaia* 
tiff  ahjaotad  te   tha  iatstraatlen  tMt   tha  okjaeti<a  «a«  0^mf» 
ralad  ^ad  tha  iaetrueticn  glvaa  and  a  vardlat  raturnad  in  aaaard- 
aaaa  vltn  tha  laetmetlan  and  auhaaounntly  Judgmaat  «aa  antarad 
uvea  th*  Tardlai  in  farar  af  tha  daf»»aei«Bta  aad  a«aiaat  tha 
filaiatlff. 

1%  la  f»ti  alalnad  en  hahalf  ef  th^   >lalntlff  that  tha 
trial  Jttdga  «rrad  and  that   thi^  avidanea  au^^ht   ir   har*  haaa  siah* 


•««l««   Mi    MWiW  4|«U»«'*<'  .  <!    UJ  .  or  4#yi«i    9XM9 

t«  |«»t  !«••/'  "^  ^-  nmt  A|fW«^    ^»^  ^«*  0^  ixii^t  Titmf  li»«l  •# 

,  .  .  .  .  .,^j, 

•«l««l(i«it  •  «'  v.^  in*  ««•(  4<l«tf   .m*  j'<,U 

It*" 

•V0V 
•#!•••«    ai.    ^;i£:iwl;ix    iO  i 

•tftm  •<>  iid.W*  «*ii*t  t  MtYi-  •ift»i  l«/Y4 


»iti«4  %•   th«  Jury.     Cn  th«  otkitr  haad  It  1«  •»itt*Rd«(i  mm 
Whalf  •£  tb«  d«re»dttnt«    thai   th«  Q«uri  was  «itt«tlft«d  in 
dlr«otlag  a  Turditft  in  th«lr  f»T«r  si«   tH#  sround  ttejit  tli»r« 
«»•  «•  •YiAanod  ratal i%«>d   by   ^«  plaintiff  vhieii  ««uld  raaaea* 
»U7  atttliorlM  t^«  Jury   t«  find  iJba  UAf«»d4int«  gttlltjr  of   wbc 
nagll8*no»  eliarg«4. 

Tta«  «|(Uff«iion  arle»8  trh»th*r.   having  km  mind   ill*  taaii- 
naigr  af  ilM»  plaintiff  and  tba  witnaaa  B«lur,    th<»ra  waa  stiff i* 
eiant  •vldftnoa  »f  nagiiy^anat  to  juatify  its  autai •»! en  ta  tha 
inty  far  tbair  d«tar»infttiatt.     th'T*  ia  no  doubt  bat  tbat  thara 
ara  •««•  aabignitiaa  in  tha  taatiKoiqr  af  ttm  plaintiff  and. 
f9%,  taking  bia  taatiaony  all   tag«th«r  a«d  in  e'-^njunatiea  vitb 
that  af  Batur,  it  eannat  ba  aaid«  aa  a  mittar  of  !»«•   te   aho« 
a  failnra  9t  ordinax^  aara  en  th«  part  9f  tha  {Plaintiff  nar 
•an  it  ba  aaid  te  full  te  »>ia«  na^lig^nea  en  tha  ^art  ef  %h» 
4afand&ata.     fha  plaintiff  hRA  a  yarfaet  rij^ht  ta  gat  ap  aa 
hi  a  «ai:ea  and  than  turn  and  drira  aaraaa  Cattaga  Qrava  aranua, 
aa  tea  eajra  ba  did*   if  at  tbat  tiaa  ba  t$mm  tk»  ctraat  «ar  ataaA* 
iac  at  tSrd  a treat  acaa  ac(    te  SCG  faat  aoutb  ef  whara  hi a 
tmcaa  vaa. 

Ca  ere8B*exi9mlnaticn  h#  aaid  that  vhen  be  walked 
arauad  tha  heraae  h«»ada  prepare  tary  te  gat  tine  uP  oa  tha  «ac<»B 
the  atraet  ear  rMmalaad  ett»ndiBS  dn   tha  aauth  aide  af  VSrd 
atrai>tt   ba  alaa  aayb  that  i^an  ha  eliabad  up  eate   th«   aaat  af 
the  aagea  tha  atreat  ear  «aa  still   atandlac  te    th^-   o^uth  ab^ut 
ICO  feet  away.     Xhara  ia  a  alight  diaarapaaay  between  that 
atateaent  and  tha  atatement  ha  awtda  en  direst   axarii nation. 
The  eridane«<f  af  tha  wi«naea  lahr  earreberataa  the  ta8ti«an|r 
•f  tlM  plaintiff  iiiat  the  atraat  ear  ate^j^d  cn  the  aeath  aide 


5-. -Iti      < 

•tr 


■'MfW 
^»ifa%»;  Wife 


^•1  rtui 


V«&«     9i 


tmkiml  0 

■J  ^Xma  m*  »i  in* 


'J     .0    r 


'<••«•«»    »•> 


(afvT* 


rCii'dt  */(«   ae  f 


tnAi  ft*««^*^  x^**^*^*"^  4iIh«/« 
fill*  rill'.  •  >..  ■     : 


•f  f8r4  eirt*!.      Bolur  adds  th«   fa«t,   h*««T*r,    xteai  vhffn  ike 
•tr»«t  enr  «aa  «re»»ini  9Srd  atrffflt  th«  awtenuui  op«ii(>u   ili* 
side  deer,  or  fr»ni  4o«r,  «f  th«  «iMr  aad  l«ok*d  bahiad  Ma. 
B»)ur*t  tvntlmoiijr  !•  i»  thaat  vordt,   *wiuii  he  i»a»  lackinc  at 
X  4Mi*i  knov  tout  h»  1t«]ii  l««kiac  out  0f  the  <iar  and  I  waa 
rifbt  *l0Mcald«  of  hi«  »nd  aa  wa  draw  Q«ar  tha  «•(•••  X   414 
not  a««  tha  ««gan  uaiil  wa  v^ra  alMut  tan  f#et  fron  thr  «agoa« 
and   tha  MtiarKan  waa  atill   loalriiiff  out  the  alda  of   thA  car  and 
lui  clanoad  areimd  »  »  •  and  nada  a  i^rali  for  the  oontrellar  »   *  • 
and  kafara  Im  oould  atop  tha  ear  ha  had  dragged  tha  va^aa  abaat 
tan  er  fift««n  f«»t.*     Sahr  alaa   t»ftifi«d   th«t  at  tha  tln«  tha 
vasan  im»  atntak  tha  haraaa  ware   on  tha  aaat  »lda  rf  tha  %mjt 
tmolc  9Xii   tha  «a4j(ea  j^aintad  to   tha  aarthaaat  and   that  tha  4rlT«r 
had  haaa  kaaakad  off  thft  aaat. 

Genfiil Marine  all  th«  «Tld»nca  im  ara  nat  al^la  ta  aan* 
clad*  that  it  laada   to  Unit  an»  e^aolualcn,   that  la  nasliftanoa 
•n  tha  9«rt  aftha  plaintiff.     «•  ar«  9t  the  e^ialcn  that  nhathar 
«a4ar  tha  alreunataaaaa  tha  plaintiff  ana  in  tha  axareiae  9t 
ardinary  oara  nlM»n  driviac  aaraaa  ttie  atr««t  na  ha  did,  waa  a 
aattar  vhieh  aheuld  hava  bean  detarminad  hy   th«>  jury  and  net 
ky  tha  trial   judfa,      Shieaita    Jnien  TraetioB  ^enpany  t.    ^nocl>aaB. 
tX?  m.  4C4j    gl^ai^haya  t.    ChJeaKO   City  Railiwar  Ceapany.   XM   111. 
A»F*    6S:    fe9Mmn  ▼•    ^hiog^:fl  Pity   H»ilm,M  Cea^paipr.   X«S   IXX.   A9i». 
91t. 

In  th9  Xoathwn  aaae  thia  aeurt  aald,   *Aa  a  general 
yrepeaitiaa  a  f^afttian  ef  aeatrihntery  nesliceaee  ia  ana  af 
fast  for  the  Jnry  »nd  only  haoeaea  c^e  of   1ft w  whan   ihe  evi- 
deaee  cX^rly  aatahliehaa   that   tha  aeeidant  raaultad  freai  the 
ne«llc«aea  of  tlie  injured  party.     If  th«re  he  any  diff«r«iee  of 
opinion  on   tha  quaaticn^  ao   that  raasanahXe  ainda  augr  net  ar» 


•  rr  1  ftiiA  %  ->i  #^m(  mf  $yi  ««Kir  »*im*  Z 

Alb   X   •«•»••  Mf4    ««kA^'*  »i»s4  4»^   <(.f>    f     ct/^      ?  *bl«lJi4Mtt  tifflt 

•M«Mr  wU  mci^  #••*!   it»4  /p«^«  »%•«  »^    Aii«ii  MoiAMv  •«^#  ♦••  #•• 

•    ♦    *  %m.i.  t.r,xityQ-i    •» "  ■  •      .    *    ^.%»«.  1   '  •>       «  >«MMiXb  Ml 

/H*tfs  «••«•  tiii  *>'"*  V  «lw  Aim 

»«  *'*-'  ',-  «•»«« 

i^vi'ift   •  .....    i.*«-.'  ^p  tfe««l 

«»i(/»4»  l4Mt»  fiolax,  .^   i>'-  .,a  o* 

#•<»  »n«  tfuri  Mil  ^  ^Mil trrfl*^  n'^vd  *rM(  ftitrailt  Jtoli^  tvfiMi 

•^ri  MX  .niwffff?  lafliii  Hits  taitlit  •▼  taubtm  (^^  •^'^  ^^ 

•  MB 


the  Jury.* 

•f  BfthiTt    •i«ndiRt  alenc  »•  It   dtt^v,    •asg^tts,   i|aii«  •trenslja 
»tifliC«M«  en  ih«  part  ef  the  mete  man.     Thf*  re^lt  ia«   there* 
fere,    thai  there  «aa  a«het*ntiel  erideaee  en  the  part  ef  the 
ylaiatiff  that,  at  thp  tl»e«   he  wee  i^  the  •x#reire  ef  <?are« 
and.  alee*   ae<ae  cuhetaatlel  mri&*ia9«i  thet  Uie  Kotemaa,  a% 
the  time*  vae  net  in  the  i»terelee  ef  eare.     iSueh  tiemg  the 
w—r4  «•  are  ef  the  eiiiaiea  thattia»  trial  jn4«e  9rTmA  when  ha 
iaetraeted  the  Jury   te   hrlns  in  a  Terdiet  f^r  the  d«fead«nte, 

Xt  ie  further  et steaded  en  the  part  ef  the  defendanta 
that  all  the  ^artiea  to   thie  aatiea  wre  vithir;  th^  jrarviev, 
and  teTeraed  hr  the  ^rerleioae  ef  the  Var1raen*e  '^eayeneation 
Aat;    that   the  evid^nee  e)«we  that  the  ;»laiatiff*«  e(»p layer 
and  the  defen<j»nte,   V  reaaen  ef  the  neWre  ef  their  iMueiaece* 
were  euhjeat  te   the  <«roTieiene  ef  th«  Varknen'e  Oeeipeneatiea 
Aet,   nn<i  that,   th"refere,   the  plaintiff  beiai^  injured  hy  the 
dafeadante  vhila  at  verk  at  hit  regular  aapleyaeat  ie  net  en- 
titled  ta  rfftoTer  in  thin  setien.      Th«t  elsim  ie  uatenahla. 
Kffiihcr  the  aYem«ata  ef  the  eiMteaeat  af  eleia  nor  the  yroef, 
hath  tahett   teg^th^r,   ehe«  that  the  preTielone  ef  the  ferlonen'e 
r:«»ipeneatien  Aol  apply,      «h«th«r  mr  m»t   the  plaintif f  *  r  weplayer 
vae  a  eensK^n  eitrrierte  net  ehaun.     Mara  preef  ef  «  naae  eueh 
ae   that  ef  aa  expreap  eenpany  nad   that  the  plaintiff  t0r  hie 
enpleyer  deliTered  geode  at  different  plaeaa  is  aet  auffleient* 

Ihe  JudsfMUt  will    he   rereraed  and  the  eanee  rimAQded  fgr 

a  aa*  trial. 

wnrnm^  aid  mmAxm^, 


«l  «•<('»   lr«*ri%  Mi^irt   lulltf   •*d##*ill    n  ^^r  hzaoitz 

(roU*«m«i«^  •IVttiV  Mfl   ttf  ft««t«T««  hnm 

•  id  tin  ItilfllHi^  «4i   km^t   ;>!<•   xfui«w>»  astufiw  «•  *(•  #«4I  «• 

.X*l«l    VM    • 
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Apt)«ll 


MTnriOJL^AL  3CUH7 
C7  GHXOaOO. 
i(pp«llant.    ) 

Opinion  filed  Nov,  29,    1922, 


«•    JrifsnS^  TAYLOR  d«liT«r*l   th«  apUi«ii  ttf  th«  ^ 
ootirt. 

On  ]}«effmb«r  8C«   19SC,  Kftth«rin«  Griffith,   baring  first 
obtftiBed  !«»▼•  9f  tfourt*   fil«<]  hftr  oomplAlat   in   th«  f-unloip»l 
Oeurt  of  Chien^Q,   ••ttlBg  up  thai  on  Hareh  la,  192C,   ah«>  naa 
d«llT«r«d  6f  »   faaal*  ohild  vhish  ohlld  ^  1a«  would  "bm  d««(a«d 
•  testard  and   thai  at   th«  tin*  aha  waa  a«  dAllTarad  ef  aald 
ehild  aha  «aa«   and  atlll   la,   an  unauirriad  waMan.   and  t}i«t 
Sdvard  Kail/  la  th«  father  ef  tfee»  ohild. 

Tha  defaadant,    ^^dwerd  Kally.  waa  a«nrad  with  a  warrant 
a«d  appaarad  1»  aourt  and  filad  a  plaa  af  nat  gniXtjr.     7h«ra 
waa  a  trial  l>y   th«  eeurt.    a  jury  having  baan  walTad*   and  a  Jadg* 
aiant  finding   that  th»  d<«fandant  was   tha  fath<»r  of  tha  bastard 
alDdld  end  ord^'^rinc  that  ha  pay  to   th#  nlerk  of  thn  eeurt  for 
tha  auppart,  maintananoa  and  adueatien  of  aaid  child.   I1IC0«(MI 
aa  fellows:*  ^;i^C»CO  for  tha  first  yaar,  payahla  l»at«nt«r,   nnd 
IXCC.CC  y#arly  for  nina  ytLT*   tharaaftar.  »nd  that  M»  glwo 
Wnd  of  ISacc.CG   to   aaottra  thaaa  paymants*   and  in  dafault  ef 
bond  b«  OQOBiittad   to   jail,    there   to    remain  until  ha  eonpliad 
with  tha  judgment  ord<>r.      'iltia  app«»al    ia  from  thai   Jvdgsient* 


Th«  proaaeutrix,  Katharine  Griffith,    teatifit^d   that 


««irrc  •  •«! 


<    '   )9  OAHX&llflUB 


t'idX'-A  aHAmn 


,8Sei   tVfS    .ro'A  beli'i  noihxqO 


V  ntii  t 


-a* 

•h«  «»•  n«Ter  Married;    that  th*  gaT«  lilrth  tc   a  fvnal*  ehlli 
•a   Mlaroh  12,   193C;    that   Edward  IT*!!/,    tha  defendant.    Is  the 
father  •t  the  ohlldj    that   she  had  intareeuree  vlth  hia  **abeut 
the  Middle  part  ef  June",   en  ana  aecaeien  nnd  ealy  eaa*   end 
neTer  at  any  ether  time  had  intereourea  with  anyene;    thai  it 
taeic  pXaee  "dean  te  my  heme*  one  tiwa  in  my  aunt**  gmngmmj*; 
that  he  ran  after  her  until  her  \mhy  eane  and   then  he  etepped; 
that  ehe  did  riat   eay  anything   to   Ma  until    th<»  baVy  was  seTen 
monthA  old  "haeeuee  he  dida*t  eeem  ta   o^v  anything  abeut  it 
at  all*;   thet  fth<»  didn*t  aant  it   te  get   te  hie  nether;    tiiai 
aha  had   onee  been  in   the   Juvenile  Court  far  about  two  nonthe; 
that   that  aae  b«o.v.uce  of   her  relatione  with  Bdward  ^elly. 

The  defendant,   Sdvard  Kelly,    d«>nled  erer  haTlni; 
aexttal  iatereouree  «lt>t  the  proeeoutrix.     A  vitneee.   Bertha 
Clereland,   teatifi«d  that  from  about  Uiree  vaeka  after  the 
baby  was  born  on  iiarah  12,  19iiii,  until  Oetober  ii7t   l9SiC,   she 
taolc   cnre  of   the  babgr;    that   three  or  four  vaeka  after  the  balgr 
wae  bam  ahe  had  a  telle  with  the  proeeeutriz  and  the  latter 
aaid  that  the  ba1qr*a  feth^r  aae  a  kexioan  who  baleliised  in  Mieh* 
icaa.      In  answer   ta   the  question  whether  ehe  had  angr  further 
talk  with   the  preeeeutrix  about   the  child  the  witness  answered « 
"All   I  had  aae  about   the  babgr* •  father  wh#n   she  was  gein^c   to 
Miohigan   ta  marry  him,*     Sh«  further   testified   that   the  pro* 
aeeutrix  did  go   to  Silehigan, 

The  vitneao,   Hattie  Uapant,    testified   that   sh«  knew 
the  prosecutrix  and   that  on  Mareh  la,   198C,    ehe  had  a  talk  with 
liAr  and  asked  her  if  ahe  was  married  and  that   the  pro  aeeutrix 
•aid   she  was  aat;    that   aha   then  aakad  her  who  w»a  the  baby'o 
father  and  she  aaid  a  Mexieaa;    that  efaietiiiia  in  Aogast,  1919, 
the  preeeeutrix  told  her  that   ehe  was  geiag  to  Jtfiohigan  and 
that  whan  aaked  what  was  she  going  ta   Uiohigan  far,    the  preaa* 


;*X«<Vtfi«a  •*l«i««  !■  ft-   ;  "    ,«*i><yr<   VM  oi    ^«»|»«   «•■!«    v  .^j 

«w»v©»>   «jnr  t<  '  IMtv*  V»   *<»^    fr't*  *J^ 

jx   itt^»  ht^lAis,.  '    0  '9*15  mA  ••»«!»«^*   *lr>   ^'fia»r 

i'    j-i-..     ,««•»« Iw   A       .Kt«lS»»««««    Alts     'fl»   ••tfiiou*»«:.t^     iMitfJC«« 
«AJ     •£•#!«    •■<••«    •4KXJM    ^«9'd«    flkOT*'     "»      •  '     •!>«llt^««f     ,telsXcT*ir 

^mT  siCi  •(•ila  Mh>»«  too)  ti^    .^~fL^    >  ;  <tf«(l  <w$l   t«  n«»  itt«i 

l^d/TI/t    Xl<«    *«**    ^''»    '  T<*>.T»r,-      ;!        .Mll^l 

•  *t<r*:r  ixU   •«»   an«  KMi  b<i3(««  »««fi   •«■   /#>aJ    ;f«r  «av  •!<•  ttlM 
,titX  ,$mit;^Mk  mi  ttlfm*  itU   ;«ieoiaMt  a  kiiM  Mi«  60c  v»iU>«t 

••••%«  ttf^   .vol  A«mii(oX4i  •!  lAioai  «at  ««v  iMtv  kwtmm  tm^  tMI 


•utrlx  Mild   "cb*  v«»  goi.a£   Vh«r«  to   g«t  mmrrimi  to    this  Vaxieaa."} 
that   ahc   m^sAquantly  did  g*   to  }«:lehic«i* 

4Jrt«r  th«  iAfttimeny  •f  th*  defendant  nnd  Bertlw 
CX«T«land  And  Hmtti*  Iiupont  wte   put  ln«    thf*  proaamitrix  vaa 
reoallsd  «md   t«8tifi*d,    *ir««  this  l&dy   that  kept  ny  baV  I   told 
hor  that  Sdvard  Kelly  vaa  the  father  of   the  \ml^  snd  she  Irnevs 
it*   ehe  le  net  telllnit  the  tmth.      I   tcld  her  he  vaa  the  father 
•f  it  ind  it  «»c  only  for  the  mcnttjf  agr  balgr  aniet  hare  now.* 
Vhen  aeked  mgr  the  Oourt  if  ehe  erer  eaid  to  aayhadjr  Uiat  Kelljr 
«ae  not  the  father  of  her  ehild  she  enov'^red,    "That  is  not  the 
truth.      Z  alwayo  Miid  he  wae  the  father  and  he  ie."     And  irtiea 
••ked  \v  tho  Court  about  the  Mexiean,  who  «ae  mentioned*   she 
said,   *It  is  net  the  truth.     They  are  not  telling  the  truth, 
ihegr  are  all  against  aut." 

At  th«»  elooe  of   the   testiAony  when  the  question  as  to 
vh9ther  the  child  showed  that  it  had  Uexioan  blood  in  it  had 
boon  4ioenaoo4«    ttee  eourt   eaid,    "In  this  eaee   I  will    saj  very 
frankly,  after  taking  inte  consideration   the  evidmee  both  for 
the  oomplalaiac  witness  and  that  of  the  def^ndsnt  and  hie  «14« 
note,    that  the  testinony  of  the  eoBplslnant  witnese  c^rrieo 
a  stren«or  eoaYietion  in   the  mind  of  the  eourt  than  i««o  the 
teetiaei^  of   the  d«>f«ndant.      filow  if  you  are  jprepared  to   eall 
in   some  expert  doctor  as   to  whether  or  not   this  child  hae  Mexi* 
oan  blood  in  it  1  will   hear  t}iat.«     Oounool   for   the  def^ndnnt 
then  stated  that  they  wore  mt  urging  that«   and   thereupon  the 
oourt  found  ajpcalnet   the  defendant,      frosi  the    statMioat  of  oowo* 
••1   it  appears,   thoHgh  it  is  not  definitely    stated,    that   the 
proseoutrix  en^;   d»f*">trtnrjt  are  both  colored. 

It  is   the  eoatentlon   of  eounael   for  the  defendant 


•K' 


•da*  btm  xiniu% 


«»»  XA«#M«««V  siCf    ,it.    /FIT]    •^•jM    JToqMQ   «1#««^' 

fclo*  t  ^a#  t*  iiprf  *<M«*  itik**  •i'"*    -""   — '    '   -  i.-vi*,ti.i 

•v*«f  Mf»  knit  ipil«tf  tthl  t»  'tmdi^^  .-.  ,   .^    ,  —^ '  -*"' 

«.«««  •^j«f  ^«ai«  "vfW  yt  \^«d«  911.       .                 .  j>>^  . .   nv:.  $1  1# 

>:(  «4;  IimCS**    ,t«rs»vtini  r  i^a  rtinr 

«»4r  AmA.     "  *«i  wf  Dim  xmlitft  »iJ+    ^rw  *»«  ^  )    7  •• 

«1A    fMtf 


t4|     <*«  0  i  "^ 


•*lt«»« 


:#fn)lHi«t(- 


tkat  X\m  Jtt4caiMit  i*  •enlntt  th«  weight  of  ih*  tTlAcno*  aa4 
tlkat  th«  9wm  ••aiplaxnt  «&•   thai   th«  all«g*4  orlzn*  w*a  •«■• 
■itt«<l  mftcr   th«  date  ef  fillnc  th«  •wtplaint,    and  tyn  th««cli 
it  1»a  a  elarltal  Mrror,   It  is  fatal. 

Tba  truth  of  patamitjr  i«  alvaya  dlffloult  as  it  aajr 
If  said  gasarally  that  the  enlj  en«s  wba  ntajr  knev  thi»  trath 
ar*  tha  fathar  and  ntathar  th«nselTas.     ^ra  th»  i^rosAoatrix 
affims  pe«itiT«ljr  that   th«  daf<mdi%nt  is  the  fathwr  af  h«r  ohili* 
Ha  d«niaa  it.     As  a  matt«r  of  oeiamen  sanaa  oourta  and  tha  paopla 
ara  ganaralljr  inelinad   to  giTo  greater  vaight  ta   tha  aridanae 
•f  tha  Mathar,   in  suoh  eirewastanoas  as  thaaa,   than  to  tha 
aridanca  af   tha  ytttativa  fathar,      tha  ehiaf  arid'^noa  af  iapaiw 
tanea  vhleh  is  eountar  ta  hmr  taatinanar  is  that  af  Bartha  Clara* 
land  and  Kattia  i^jtont,   both  of  whMi  aay  that  tha  proasoutrix 
told  thssi  that  tha  fathar  af  tha  child  was  a  Uaxiean.      Tha  trial 
Jttdga  at  th«  elesa  af  tha  trial  aaid,   »Ia  this  oasa  I  will  aay 
▼wry  frankly  after  taking  into  eonslderatiaa  tha  aTid»noa  hath 
far   tha  aomplainlng  vitnaee   and   that  af  tha  d<»f(>A<iant  nnd  his 
witnaaeaa,    that   tha   tastlnany  of  tha  eonpli^inant  aitnass  earriaa 
a  airengar  ooarietion  in  th«  niad  of  tha  eaurt  than  daas  tha 
tastimonjr  af  tha  dafandant.*     Wa  ara  naeassarily,  and  should  t^a, 
■Moh  impri^setad  V   tHa  Jttdgwfint  of  tha  trial  judga  in  imah  a  eaaa. 
It  is  impessihla  for  aa.   aittlng  as  a»  do   in  a  eourt  af  rariav, 
with  itaroly   tha  printad   raocrd  hittov  ua,    to   aonsider  what  mmy 
hara  ^S9^n  givan   to   th«  wii$4   of  tha  trial   Judga  as  a  raaalt  af 
tha  appaarmaaa  of  the  four  poraons  ahe  appaarad  aa  aitnassss  in 
tha  eaaa.     Wa  know  thai  it  is   ths  law  that  ths  mara  faat  of  tha 
aumbar  of  wltaossi^a  daao  not  of  itaalf  naeaaaarily  dataraiaa  tha 
fttoation  at  iseua.     l>aopla.  ax  ral  Howwa  t,   Miohaal,  189   Ul.App. 
4f5.     In  tha  latter  eaaa,  whioh  iBTolrad  a  question  of  paternity, 
tha  oourt  aaid,    "While  the  auaiher  of  witneasea  is  a  faotar  that 


xt%*it99mvv%  mH  «»£' :  Aiftft  teal 

VM   tltt   I  mnaf  mltU  ,    Lam   XaX'  ■    9(*)  tAr  tm  «q|kv| 


tow    Hi    »U' 


Um9t 

■Mi 

ni    .an 


may  b«  properly   tak«n  into   con«ld<»nktioii  in  d«t«miaiag  wh«r«  tk« 
w«l8ht  tf  pr«p«ad«rane«  ef   th«  •▼idcnee   li«»,  y»t   It  la  n»t  «•• 
t«r«inativ#  of  thRt  t%e%**     It  is  <;l»is«4  V  counsel  f«r  tho  do- 
fondant  that  laAoameli  *•  tho  prooooutrlx  tootiflod  that  tho  firoi 
and  only  timo  oho  had  intoroouroo  vith  tho  dofondant  wao  "la 
Juno."     "Juno  12  «ao  the  laot  timo  •   the  flrot  and  loot  tima.*; 
and  ao  no  year  io  mentioned,    ehe  nuet  he  eonoidpred  a>  hariag 
referred   to   June,   192t.   and  as   the  eooiplaint  vae   swora  out  la 
Decembor,   19 2t,  and  the  ehlld  vea  hera  In  March,   193t«   the  da* 
fondant  eculd  not  hoTo  hean  the  faihar  of  the  ehild.     «e  think, 
hoveTer,   it  is  only  fair,     ta)riat  all  the  OTidenee  taeother, 

to  eonolude   that  as   the  child  mno  bora  Mareh  la,   1980 »   the  Jiiaa 
referred   to  urao   Juno,   1919,   eopeoially  as  (tettle  isapont   teetl* 
fled   that  she  talked   to   the  proeoeutrix  in  August,   1919,  hafare 
her  bahy  wae  born.      Xh<*re  is  ecme  elaia  that   the   oYldmee  did 
not  sh«v  iirber«  the  defendant  resided;    t.hat  is,   whether  he  iras 
a  resident  of  Ohieego,   but   the  bastardy  wstrrcnt   shove  it  was   ear* 
▼ad  ttpctt  hisi  bgr  arresting  him  and  bringing  his  body  into   court 
on  Jenuaxy  4,   1921*   and  in  Vaople  v.    9tensah,   198  111.   App.   437« 
a  baatardy  oasa,  whare  the  defendant  sought  to   roTerea  a  Judg* 
siaat  wn  the  ground  of  nea*reeidenea,   the  court  hald,    that  it 
would  praswna  thet  the  officer  oxacutiag  the  warrant  aoted  otriot* 
ly  within  the  aaopa  of  his  authority  and  within  his  Jurisdietloa 
and,   therefore,    that  tha  defendant  waa  found  withia  the  Qlty  of 
Chicago  when  arreetad. 

binding  no   error  in  tha  record  the  judigmmit  is  afflmad. 

iumxicin». 


••ft  Ai^J    i*l   X««rfu«&  11^  ft»ai«X- 

Kl*  «««r  ia«i^«i*Y<t»  «t4r  jDiw  Mi««<n*ia!  d/Mf  wrta  •«ai  xi««  ham 

:*.ftfliJ  ic'  'Q-Kil  «■!»   •  w»i*  Jt^Mi  %H:t  •«»  Sit  wmA*     *.wuik 

%atf»d  «fi  ftA-i.-i^tsnoa  <»#  Ivmm  mI«   «*«»«•  lln»«  •t  ijmx  ««<  ■«  Ihm 

tikrlit^  aw     .ftf  1j<»  <»tf^  1*  «Mf«ii^  «r<t  n»o<f  #T«el  #«a  ftXvftit  lii^ikmt 

MTVl  Aifl  ,  }it«l  ,il  iirf>iid(  wiMf  *■»  MM*  ciU  sa  imtU  »luti««o»  •< 
'  al^*!!!  tu^iA  •ki$nH  «s  x'I'ti«»*<<««  .n^Xti  ,*nt^'  AMT  •#  kmvlni 
••Xf1«4f   ,9ItX   ,|«i^[|A(A  ojt  jrliSfwoi^m..  J    Q'%<im$  «(«  jT^Mlt  ft*Al 

I'XifAO   •«NJt  xft«<'  ai^  ^tT^tt4  Ji«u»  MiK  iMii^»4rti(  <ii  Mv 

,7<»   .qtA   .Xll  MI   ,<teajc<«f   •▼  9X^;>»X  fiiX  J»aa   ^.^91   «f  ^Mom^  M 

H»**t  •  •»T»T«t  o#  iri^aa  »0Mil»M*i-»li  atd   ><»«■  4MMM  >|b««t««tf  » 

9«l#ol»aHiit  aU  filrfiiv  bna   c#it«iC»m  ai  <  ^ 

t*  ti^lO  atf»  «iHJlr:  bnupy  9m  #«»bn»tfv»  •«*  iiitf^   ^vf'i^xnM   ^tms 

.ftMnnta  «{   ^fi«Kf])b«t  att^   fctai>#  i   totta   an  »a^i«i^ 


Ill     -      27685 
JACOB  A.   LEflTZ,, 


UMITHD    ©TATBa    FliJISIilTY     / 
&   GUARANTY   GOMPANY,    a    / 
corporation, 


APPEAL  PROM 

SUPERIOR  COURT  GT 
COOK  COUNTY. 


^7^*-         S2  7I.A.  612^ 


FR.   PRESIDING  JUSTICE  BARHES 
DELIVERED  THE  OPIKION  OP  THE  COURT. 

Defendant  issued  to  plaintiff   two  "burglary  insurance 
policies  on  merchandise   in  the  latter' s  place  of  business  in 
Chicago,   one  policy  being  dated  May  23,    1919,    the  other  November 
20,   1919,    and  each  being  for  the  period  of  one  year  from  its 
date.     The  burglary  took  place  April  22,    1920.     Defendant  re- 
fusing to  pay  any  part  of  the   loss  incurred,    this  suit  was 
brought.      The   verdict  was  for  $19,971.50. 

Appellant  complains  of   the   overruling  of  its  motion 
at  the    close  of    the   evidence  for  an  instructed  verdict,   and  also 
its  motion  for  a  new  trial  after  its   rendition,   and  urges   (1) 
that  there  was  a  breach  of  certain  promissory  warranties   in  the 
policies;    (2)   a  misrepresentation   in   the   warranty  statements 
contained  therein  as   to  the  amount  of   loss  from  a  prior  burglary; 

(3)  that   the   evidence   is  insufficient  to   sustain  the  verdict; 

(4)  that  it  is  excessire;    (5)    tlxat  there  was  error   in  the 
admission  of   evidence,   and  (6)   error  in  modifying  instructions. 

We   shall  take  up  these  points  in  the  order  stated. 
1.     As   to   the  alleged  breach  of  warranties* 
The  polioise  provide   that: 


•"•qqA 


ftaars    -    m 


MOfft  JA;a.viA      " 
«)  THUOO   aOIH3aUci  (  .IT 

^  »noirf«*xoqioo 

>-<      T    ^  O  V  .;fajsIX*iqA 

.THUOO  SHT  «0  HOIMWO  IHT  CMHJiVIJifa 

ai   a«9fljtsu^    to   f»or>Xq   s'lai^t^-iX   arl^   nl   saibftsdoidin  no  aAloiXoq 

■xsdntjTOU  xvao  ocLf    ,9X61    ,CS  ic«  ^-niatf  x"-i-to«I   »«o   ,08«oirfO 

ai'i  noil   lesTf  Btto  lo  hoiiaq   ariJ   'xol  ^atff     dona  ^.v  ,  OS 

-ei  iaafcndIsC     .OSW    ,S2  XliqA   sofllq  i^lg lud  ahl'     .»t«b 

SAW  i^lua  %Mt    ^teiiuoai  eaoX  acd  yaa  X'*1  °^  ^nlmu\ 

noi^om  8^1  lo  aniX  iniaXqaioo  ^rtAXIagqA 

oala   Jbn*    .^oiljisT  ba^ou-.'* -:ni   na   10  r   nonablvo    wrfi^    lo   aario    aaJ-  ja 

(X)   easto  ^^«   .noiiibnvi    a^l  as^la  Xaxi;^   wo         • -^  t   -  —    ~  3^1 

•£tt  n^   atltam'iiaw  xiOHaimonq  aifl^iao   to  don^ii  *.  »'...    ^^i-...    v«r!i 

tiaomnia^a  X^mtitAn:   ttcU  ai  aol&itita9Botq»i9tm  m  (S)    :aaJtolXoq 

IXtBt^iod  tcoXiq  a  monl   aaoX   I0  ^niKaui  erii   oi   a*,  nlenaii^   bania-^no^ 

;toj;trx9T  erf*   cttaiav    oS   ^naXoilli/ani   ai   aonativa   arU   i^ 

ad*  ni   xoi-i»  k.«k  arrarf*   iu/if    (C)    ;aTluaaaxa  ai  *i  *jBxtf    (^) 
■  anol*o  vt^ant  ^aty^lboa.  at  toiiB   (d)  bRja   ^9oa»bty9   \o  noX«8ifflb« 
•  ba^flJa  taMo  arf^   ni   e*nioq  ocaxt*  qu  ajCoi  IX«;fa   a 
.aaltftatiaw  "to  rfoiiaicf  bridal  I 

:*iiff*   ablvortq  aaioiXoq  arfV 


•*» 


"Thin  policy  0hAll  not  oovor  ma^  Xoas  or  dnmngo: 
(4)  Unlo»a  tjooioi  nnd  aooottntii  mz*  vgtlorly  kopt 
Itjr  tte«  assurod«  uad  ttat  eotKftl  HMNUit  of  loo»  or 
4A»eK«  nustaiinod   octn  b«  aocuratoly  4et«nBin«d  th«r«froK 
>3r  the   inaaror*" 

Tho  baoio  of  appolxAiit'o  ai^gUMoat  on  this  poiat  lo  that 

00 

tbe  beoka  «ih«ll  b«/k«pt  a«  to  oiuiblo  the  inounr  to  detormiao 
ooourutttly  thorofram*  and  not  opproxlaMtely*  the   aotttflil  looo, 

shortly  aft«r  the  tmrfilnry  took  plaeo  npswliiuit** 
laTeatiCHtor  and  adjuBtor  Mtnt  thrno^h  appolloe's  books  and 
aooouata  and  ouKdo  aa  Invtntory  of  the  rttnaiaiag   a  to  ok  and  a 
oonputHtioa  of  tho  3los3»  in  which  ho  ymM  asslHtod  bjr  &ppoll«»^*o 
bookkooper.     /«ppeIloe  h^d  had  a  prior  burglary.     Tho  first  policgr 
vas  takoa  out  right  af  tor  tho  otaM.     Xa  aiaklBfi  such  eoKputatioa 
thoy  stHrtod  with  cm  «8tin.ata  of  the  Talus  of  coode  on  hand  right 
after  the  firut  burglary*   the  inrcatory  or  appraised  v«luo  aot 
then  boiac  before  thoai.     Tho  ostSmated  valao  v^xe  |10,0C0«     The 
fl4»praisod  vulue  wm  :gll«000*     They  then  oxHsiaod  tho  iaTOieos  of 
goods  parchtuiod  betveea  tiho  d&too  of   the    two  burglarieo  and  fouad 
the  asBO  SMOuated  to  $H9«82>1.38«     Doduoting  frees  this  the  enouat 
•f  tho  sales  in  the  interral  and  the  tosouat  of  yardage  and  raluo 
•f  goods  oa  haada   the  total  loss  was  figured  at  $17*lPl,7e,   to 
n^ioh  should  bo  added  |1«000  owing  to   the  differenoe  betoeea  tho 
ostiaatod  sad  aatual  value  of  the  goods  oa  hand  after  the  first 
burglary* 

Appellaat  cMitoads  thct  fro*  mi  oh  data  the  loss  eould 
aot  be  aoeuratoly  d^teratiaed*  and  henee  appellee  did  net  o«nply 
with  the  ret(uireM»ate  of   the  policy  renpeeting  the  keeping  «f 
bor^B  and  aaoounttt*     v^  do  not  deem  it  aoooHi^ary  to  stake  aa 
oxleaaiTO  review  of  th«  ohar»fiter  of  aucdt  data*     Xt  eoasiste* 
of  the  stook  book,  said  invoices «   the  work  tioketSc  pries  of 
garvento  sold«   the  aaao  or  oharaoter  of  the  aaterlala  and  tho 
order  book.      Aliile  «.  striot  conputation  required  roferenoe  from 


to  aoA^'. 


1^ 


c  ><}Jt«iil    ■■■. 

■Mi.r 


:u^  i:i  ; 

rl*» 

will   •.•>:-:^' 

-.  V 

sifiiMf  nttii 

>   »u£»v 

t«ci«n<i«i& 

»tl^  «•♦••:*•<?  fiM 

ttm%mi  •»•«• 

■f^iwoaMi  •mtm  Mt* 

tdf   !• 

■    .    ■ 

^« 

.fw 

4«t^«* 

utf 

hni*tmiii  til 

ttolJVtM  i*i>   xX*^ 

'on 

oa«  to  MMkther  th«r«  rcoi*  to  horo  b«en  no  <sifri(ntlty  om  tho 
pari  of   th«  ImpoBticator  or  n^untcnr  in  dotomlnlaf:  tho  oaMruni 
•f  tho  loao  thorefroa,     ^SiiXo  pliilntlff's  witttoseoe  toatlfiod 
hOT  th«  roBult  vfi-^i  rea(^«4  and  prodttoed  m<t>ny  oi^iblts  to  verify 
otttth  to«tiaony  w«  do  not  find  f roi  tkio  oridonoo  giwn  1>y 
»p9oXiftat*e  vdjuotor  thnt  too  iMd  «Ay  difl  lenity  in  «o««rt«4ulag 
thorofrMt  a  iroaoonttlily'  ooattrnto  tttaount  itf    the  los»«     ?.o  oholl 
not  undertuko  to  exndao  tbo  ovidene*  on  thia   stxliijoet  In  dcta^il* 
Whiloa   to  IM   auro»  the  books  toid  Aocounto  voro  net  kiq^t  sooordlng 
to  the  Boot  appx«Tod  netiwdo  v«   think  tho  dAt«t  wore  oaeli  mm  to 
onolilo  tho  inotaror  to  d*«tav»lBO  therefron  irith  k   ronaonoblo 
dogroe  of  tAooureioy  the  ise/mnt  of  »uoh  l«oo«  9mA  it  i»  womwhft^ 
oignifieoat  thnt  ito  inTesti«;ator  did  not  teutify  to  thB  ooa- 
ttaPFf,  *nd  Uuit  it  did  not  rofUse  to  paj  iHi^  i«}»t  uatiX  o«bm 
four  Moa^e  of  tor  tho  inrttstigeitor  hnd  figured  up  the  iooe  froa 
•ttcfti  do.t»« 

Aa  to  tho  Ttiltto  of  tho  goote  oa  hnad  «ft«r  tho  first 
Wrglsry  tho  evidence  tendo  to  show  th»t  hoforo  the  first  peXioy 
«tui  ioouod  oovoriag  thi^  ntwo  tht^ir  Talmo  wso  figured  Ity-  on 
expert  ond  reported  to  the  inottrnneo  hrokcr  who  n«!go%ifttod  the 
insttranoo  lUMt  that  tho  policy  wuv  not  issued  untii  after  an 
inap«etion  hy  Hpsiellottt*e  agent*     Tho  polio>y*  th«r«forot  anst 
havo  boon  ia«ii«d  upon  Xhe  basis  of  sttoh  appraised  rsluo  and 
therefore  appellant  is  hardly  in  a  position  to  ^ostlon  tho 


It  io  urg«d  th&t  plaintiff*o  toutivony  afe  to  tho 
loss  dopondod  soaowhat  upon  oral  tentSmony  as  to  itmo  of  ralno 
KhiA  did  not  appear  in  tho  saleo  book.     But  «»   think  it 
oitfficiently  apponrs   that  they  were  disolooad   to  or  could  haTO 
boon  a»ecrtainod  by  appollo<!*8  inreatigator  froK  tho  data 
aforesaid  at  tits  tiaio  of  tho  inrn  a  ligation*     The  ^ight  of 


Xtf  liwlD  Mnvftiv*  ait/  aor^lt  Jkni^  #«|  •»  Mr  iao«tiM*#  ittiii 

•Xiii^**  111  ttt^^iM   •Jat»  MB  MftsrbJhrii   (wSt    mUomk*   Hi   t 
•t  «u»  jirAm  9t«v  «#«*  M(r  aLilitt  •»  e!ii«(fftMt  t«f<v</^  i^am  «<<i   o4 

MNii  tUma  0^n  mat  ^fn^  •«  ft*t/::crt  iwn  .   .  ^..    ,  ....;.* 

••#«b  cf»0t 

9di  fttftftiJ>a%]»fi  9dm  twalvttf  MiCM'saefli  citf  e^  hmfmiwL  ham  i'xoqx* 

«M   <««i\A    Ii#a«  t«NMI«X   4  011    aiT«r  Yt>-tX«q    fitf    i^CU    JMi«    MAKti/iAili 

•«i«v   )•  aMMri  i>i   mm    \^wmitmit   tMto  mmiil  tau(watt«K  Jh»l>jia««*  aaoX 

il  ;laJtii!   «v  ^a«     .Xo«<f  ««Xm«  «tr  «t  t»««f«  #00  fel*  i^liSv 

PTfln  (wLirau  no  a#  «MNia)Xo«XD  tntm  leaiir  .tj«r)r   a'Vnac^w  xXiffaJtalllna 

W4*  a4^  «»ti  ««t«ili««vitX  a*«tauaq««  r^f  t^^aUntrwt^a  aaatf 

!•  ^((9i«r  •Iff     .JMUAil/oAnil  adr  la  mUI  m/t  #«  U^arxal* 


«4* 


•II Old  t««tiaoBy  ms  to  Hut  muwkt  •€  Xo»»  le  <iHlte  «  different 
fa«>U»a  fr<M  «h«th«r  it  wm  tapttl*!*  of  d«>tcnRi nation  bjr  tha 
laanrer  froM  *9P«ll««*a  Iwojc*  tmd  Koeoi^nts.     >^lMther  It  v&»  m 
wfe»  •  ipaatlttn  af  f  a<tt  for  -klia  Juxy*  vith  rtapaet  to  tehidi  "m 
ar«  not  dio|Ms«4  to  disturb  thoir  T«rdiot«       t  iMta  WffB  taelA 
tliat  &  ra:«on«1[»l«  ooMpiianoa  with  tha  tama  of  the  polloy  la 
•ttfflftiaat.     (yaoplaa  Pira  lotmrnnoa  Co.  v.  Cuivay.  IS?  Ill, 
240.)     And  uB  oourta  do  not  fuvor  forfaltsraa  of  palieiaa  for 
furaly  teehnie»il  vloXiitiena   tharo  hnn  baen  o(meid«riJ»la 
tinifomlty  In  rulinca  on  thla  mention  to  tha  affact  Uwat  tha 
"books  ara  uaf  fioientXy  kapt  if   thay  wilX  enabla  a  eutxt  of   oTavngo 
intalXigaoea  to  «^ttoert«iB  with  mi&aon«bXa  eartainty  Hu  %»•» 
auetaiaad.     ( j^if a  lati^rimya,,,,  ^p, ♦  ▼.  i£isM&B»  ^^  Miaa,  ?90j 

^SSMJsS.*  ▼•  i2i3a££lEJ«  Bjsjil,,  If 6  &.   tf.  Sap.  97;     hkrvFfesk* 

yod.  70%,) 

TIm  policy  raciairad  thnt  a  bargleor  elarai  ayataa  bo 
alvayo  uaad«     Ona  wsa  inatallad  bafora  tha  polieiaa  vara   takan 
out  tmA  -WAS  in  uaoioip  to  tha   tlaa  of   tha  burglnry  but  «ea  put 
tamporarily  out  of   order  about  oi^t  o*eXook  of  tbtt  OYanin^  by 
aoMo  ona  an  tha  otttaide  amft&hiag  a  window  with  which  ita  opereition 
waa  eoaaaetad*     l^iaintiff  diraetod  wa  anpXoya  to  ctall  tha 
bnrgXary  aXam  oonocm  to  rapXacc   tha  eX^m*     tha  oonecm  waa  not 
Oa-Xiod  uBtiX  about  nina  o*oXook  or  a  XlttXa  eftar  whan  thair 
pXaae  of  bufiinaua  wua  oXobad.     Vha  burglary  oeourred  Xatcr  tha 
•ana  niisht.     Xt  is  urgad  thera  who  a  braaoh  of  tha  i>oXiey  ro* 
quiring  tha  xtyetem  ^Iwayo  to  be  uaed*     yvn  inatruotion  on  this 
nibj aat,  offarad  by  appaXiaatt   to  tha  affaat  that  if  pXaintiff 
falXad  to  ahew  thr^t  tha  burgXer  aXara  ayataa  was  in  working 
ordor  and  rapairad  at  tha  ti«a  of   tha  burgXary  h»   oouXA  aot 


mr  mittti  ^  if-iKiVt  tutu  aTivt  •^  ^^^  ^^"^  "2*  asli«*ifi  .  «  ^ 
K>X<iti'S!»*i.««Nio  0t)«tf  sail  atmCI    niittifitXolv  Xio1j«{»«#    t<<^*N| 

•««<itff»    Ift    CMS  A    tittlv    llJtm  XW^     *U   ^«IIB(t<^AOi 

n«i(a^    naw  90^9  IX«q   »('   «i«l*if  A^Iia^aoi  cumr  nttO     thKMu  m%amim 

#«l  «Mr  tiri  x^nXaiKd   «(11  Ito  •alJ'  «rU  •#  «#«•«»  al  anv  imu  im 

Xf  nfUMWf  itigt  1«  ](»aX9*ii  J-tfsl*  #M>tf4i  Tfttne  "H  luo  YXlY«<niMt 

nal^'.-t  (Mia  »}|  ifalifw  tf#l«  v«*«Av  «  KJ-lftiail   StUlv^iro    >'^^'    tin  imh  ibm^ 

VImU  Virfv  ttt«ll«  tXl*^                4»«fo>i>  iwttrt  jtf-f'-  XWiT.t  fto^^-ta 

«rfl   ■(•t«X  ^vi^UDA*  YVfttatf  m"     .AtMiAl  '    i      <  .l<i 

•in  ^(i«H  ntSM   t«  il»»«rt<(  «  «JBV  ;;  Mm 

«lJtt  «•  ««i#07z/«iai  w\     .b»««  •¥  •i  •<imtX4)  «B;r«t}b  «iU   S>t«li9 

aiUiC'Mtf  Ml  ••«  i»*#»x*  *n'»'i'  t«i«ta^  cii/  #«iiii   VMfo  «#    6ttXi«t 


rtooTwr  Wis  tt6dlfl»d  iby  tiis  court  to  T^»A,i 

'^uXeau  y<ftiS  uhikll  fxirtiissr  fi»£  try  t  Ui..t€  ^vgXmt 
fti&na  B/£8t«a  ?i';;-b  oaly  %smj^ warily  out  of  repair.  «iad 
tch»t  pijvinti.i*'  ut>«<l  iiUBGdiatftiy  itll  r«i(:0OB«l>l«  efforts 
to  hKW  ropalrod  aoid  1mreX«r  taarv  njratMi  oftor  it 
t«o«ns  out  of  '/opatr*** 

It  is  ui%9<i  "by  app«3JLtt«i  Dlicii   tho  pr^Tlcion  tki^t  tuoh 
ft  systoe  »aul4  alusTO  ))«  ^oed  i&  »  BM^re  7«p?eetfnte.tioa  «4Ki  not  «t 
vr&rrAnty,     ^.licther  it  be  regr.rddi!   *>»  one  €»r  t£ui  eth&r  tl&e 
OTideaoe  /in&uf  fie  lent  froei  which  to  isipvLts  mtfflig&nof  dx  ffwni 
to  tt»  iiji^ttj-ipid*     If  'Uu»r#  '^if.-^  ttsy  ziesXigetio®  J^t  \!<su>  oj3  tl)£  pMrt 
of  ]}ii»  «sipX03r«!«  a»-u  u|^^li«i<   9it0£;  Ca^oks  vitr-tT  tttt   oou'^t's  )^vo 
liold  ^ll3i«»  aot  to  iuivo  i^ooa  vitiatoi^  ^  t)l»  eogi-gaaoo  «Qr 
oaiasioa  of  tua  «£i];>l«^e  of  Uio  ;;»srurf»d  wiisr«   the  ctaao  Q>iul&  aot 
be  istputcd  to  tlai»  lotter.     M%  in  any  «iT9]it  n^  think  tlw 
instruQiion.  t^e  tttnder^d,  c«>.3.i«d  for  «  ton     rigid  ^attruoUon 
of  tha  p^lliif  in  tkio  m&pit&tt  '"^^   tk'^t  tlao  Mo4iri«3atioa  «fa« 
pro per • 

ito  to  tlko  aiX«^d^  siara«)r«»«!ntJr4tioa  of    «3ie  a&oust  of 
plaintiff's  ioae  by  the  SMr«vioua  tiargiaryt  with  r^sjmct  tc  »bich 
tho  svidwRoo  io  oonfii^ tiiag«  «7ii  kte^anot  e&y  that  tJt»  rortiiiet  wao 
aC3ia»t  '<&«  ^iglit  of  tlu}  «vi4frna«« 

i^r  mum  t3m  7«i^1iiot  «xeesaiv«  if  tlio  jury  CiWi^t^d 
iBt«iS-«at  on  %i»  Xo»»  Ti^H  th«  date  it  wm»  pfty«bi«.     Zt  «»a  witma 
ita  i^roviaoe  ao  to  do  evon  though  th«y  ymrm  givva  no  inatruction 
on  the  0tt>j6at« 

«^jvMtIi«ait  oaut4iii4a»  Tm%  •dooa  not  «rgao  tho  ^int* 
thbt  certAia  testitiony  v^*(  iut^v&purly  iki\s»lt%e^^,     ^is  hanr«  r«ri«t«e4 
th«  s«e«  ana  do  ioot  t^dlnjc  Uiuro  «hb  x-ev«rdibX«  erx^r  in  tho 
oourt'4  ruliag  tb<»reon* 

it  it*  C«iJ«'«her  »i*g«4  ^lat  pl)»i»tiff  did  ue&  p^r*  tho 
fi^Arkst  vaiuo  of  th«  goods*     Aa  to   thoa«  on  hMSd  idTlter   ti»  firot 
burgXas'y  t]b6  proof  wak  to  th6  dff«ct  th»t  t^ir  veOao  of  llXsi^OO 


3    Mtt    ^    ^'JlOiJ  19»K 


«  ^4B  mm  ami  .^ ■.-■  »■  -•*'«!  htmm  »€  m^tmvtlf^  klvc-^  /.td^jv-c     . 

tii»4  ^Cr  «•  saw  «tf  wtmlt  %: 

'S*  4MnihtS9»«  <■(''  ^nf  Mmsalftc  sui^  wviiA  lU  i<m  Midi  a 

.'i>.«(kxft)  #^£J>%i*'4'  «tu  tt^i*  to;r 

•^■e^kiuc  tit  mm 


•«• 


wi^s  tta*  ii»rk<^t  t>rlo«*  am  t»  tlMie«  iiub»e((i«atXy  parahAa«d« 
'«•  think  tlaf>  evidtjnee  tftntls  to  ali!>«  t>(>;i  t}M»  iaroioos  mv  th* 
i»>rk«t  prlofts  and  wore  so  reg/cr<i*d  l>y  <-ip|>«lI«xit;»8  InYe&tigator 
•sA  Adjuster  Ht  th^  tim«  of  fl«^riiig  th«  lo»&«s.  There  tms  &• 
•Tidcnoa  to  thjB  ooatrnr/  und  atiaty  «aii«»  may  %«  oit«d  la  rrhlob 
«wl«r  ouch  cirewiitj lKin«t(  th«  ccturta  hf*v«  u^he34  th«  vwrCict  oa 
▼•zy  a«B|per  ?md  inforsal  cvid»n««  of  valuo* 

^ath  tho  «x9«9tlon  «>f  tlv?  orroi*  urged  Is  jenoaifjing 
tho  imtruction  ref«rr«d  to  aost  of  the  «tB«ati(«A(3  s^rgttOG  njnt 
qaoAtlene  <»f  f»et  tho  detarmlnation  of  nhieh  l^jr  the  jury  t«> 
•r«  not  dlsx>«>e«d  to  dietttrl^* 

A«  to  tho  oontontloKt  th^^it  proof  of  Iobk  vnn  not 
proaontod  to  mppoXIaat  id  thin  tho  tlmo  roqairod  by  tho 
peXi3ioe»   if  the  rft^iir^as^iit  wno  &ot  vitiv^d  hjr  appellant 
In  B(mtll»c  its  Xnrs^ati^i^lMt  to  e«ms^io   th*  &m»  on  tho  e&to 
farnls^ted  tj*  HppeXloe   SiBE«diatftiy  ^fUr  the  twr&lcrr*  jrot 
tho  point  vae  »ot  spedfie&lXy  r«is«d  in  tho  i^loiidlaics 
or  other^st    j^t  th«  trioX* 

.vocordlngXy  t^  Judiposst  «iXX  "bit  &ff lsiii«d» 

VorrilX  and  arldXoy,  JJ««  oonaur* 


Mlt   •tax     «   r^;:>vA2  w^ffr    V    nfAft^    »M'^    ^  '    TfuilU    tV 

Ml  am  rxw"     .         dl  ♦41  9^'^-  s*n\pm  Mam 

t(0Jtstr  Hi  b»tlo  94  y^m  ••«4)»  10MMI  Hm*  fxmxfnoa  vij   o$  wntbtf 

SBKlhudiiXit  cd/  ttJl  ii»«A   .1  vd.A  <.ji:tiOiX|«  ^Mt  ainr  teiaqi  Mil 
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ApP«XlRnt«         /  \       iLfPJSAL  JTRCH 

KUIICIJ^AL  COORT 
07  CHICiyCO* 


CHICAGO,    RACIBB  ft  ltlL»At«BB  i4XE,  ^        , 

.  ••'»•"«•».     \   ^^,,,..      2  2{7  I.A.  6 1 S'^ 


MR.  VH£»XZ>XIIO  jrUtiTXCB  BiUfXBS 

nBLXvanm  trk  opisiom  o;  the  oouht. 

tlM  ii«iA  isau*  Id  this  evotlon  upon  which  th»   com 
was  tried*  JkC  whether  App«lX««,   the  (l(Bf  endant*  Tloiatcd  ita 
duty  as  a  oonmoa  aarriar  to  d«li-wr  isithin  a  raasonable  tin* 
a  shiv(B«nt  of  atrawbazxiaa  transported  by  def  «9r«(l{ait*8  staMS* 
boat  line  from  Kaoine,     iaconsiD*   to  Chleti^o. 

The  JudgRont  vaa  for  defendant  entered  upon  the 
f  iadlDge  ef  oourt. 

The  ahimeat  left  Eaeine  the  eyening  of  July  2nd  and 
arrived  at  Chiaage,  Saturday*  July  3.  1920 •     The  boat  vae 
belated  by  heary  freight  and  fOK  eo   thfit  ite  arrivni  was  later 
than  u flu al.     Plaintiff's  olaiM  to  damaiseSft  heeever,  did  not 
rest  upon  delay  in  ita  arriTal  but  on   lofendant^s  allefled 
failure  after  arrival  to  deliver  the  goodo  to  plaintiff's 
teamsters  in  tia»«  to  enable  plitintiff  to  sell  then  before 
noon  of  Ihwt  day.  after  vhloh  time  there  vas  no  market  on 
tialntrdays  for  the  goods  oxoept   to  sell  to  peddlera  at  mueh 
leeer  prioes* 

The  teetimeay  for  plaintiff  eras  to  the  ef  feet 
that  its  teamsters  did  not  reaoh  its  stors  «lth  the  berz'ies 
nntil  between  11  a.m*  and  1S:1S  p.m.   th&t  day*  when  the 
last  of  three  leads  whh  delivered  at  the  store*     As  to    the 


«»fR      • 


.«l'i- 


,rj 


O   ^- 


•< 


All;  oftvciV  linitfao  ^o^Jin. 


bam  ba8  t  .atfl*w  «xf:^   oato.^P  Sfl  4a9mii 

•dl   ;^    'vv    «^|«A  #4Uf}    •■•«  aXtSX  IMM   •«•«  Xi  BMmtvtf  XX<rau 


tlBM   the   ItMHt  nrrlTcd  nnd   thft  1>erri«8  ware  lond«d  pl«lntiff 
r«ll«d  on  the  toetinony  of  thr««  t«i4Mit«rt.     Tluiy  t«fttlfi«4 
tlM  bo«t  arrlTod  nbottt  11  •'oleok.     One  »<ild  bt  got  tlw 
iMrrioo  for  his  lead  about  11  o* clock,   and  tho  other  tve  eaidi 
they  get  their  loads  atout  11:30  a*  n«     But  each  admitted 
thai  he  ««s  nbsorhed  in  a  geae  of   cards  which   they  were  playing 
at  the  dock  from  8:30  a.  ■•  until  11  o'clock.     It  took  about 
fifteen  Binutee  to  load  and  fifteen  minutes  to  haul   the  berries 
to  plaintiff's  store.     Kone  of  the   witneceee  couM  stete  the 
precise   tioie  the  boat  nrriT«d  or  when  they  lo&d«ci«    t««  of  iij^m 
saying   ^u»  t  they  did  net  look  nt  a  wateh  or  eleek,   and  the 
ether  "^gueesed*  at  the   tim  and  said  no  one  had  ajL«kcn  to   hin 
about  the  setter  until  six  months  ufterwards. 

On  the  ether  hand  both  the  captain  and  the  checker 
end  freight  kamller  of  the  Tensel  testified   th^it  the  ^rasseX 
docked  at  ctiHinao  ut  9:05  the  morning  of  July  3rd*     The  femer 
said   that  irinen  the   teansters  were   there,    they  were  given  the 
berries  a»  soon  sa  taken  off  the  boat«  and    the  latter  testified 
that  after  its  arrivai  the  berries  were    taken  off  in  a  very 
few  minute  8  and  placed  at  the   door  where  the  commission  men  are 
ealled  to  teke  them*   and   that  viien  they  are   there  the  berries 
•re  put  on   their  eagena.  and  when  not*   the  berries  are  sortsd 
into  piles  for  the  different  concerns  to  be  leaded  as  ealled 
for.     There  wno  no  evidence   thfet  tlrie  berries  were  called  for 
before  eleven  o* clock  that  morning,   and   thrt   the  team&tere 
could  not  get  thea  before   th^t  time.       e  think,    therefore* 
the   court*  e  findings  to   the  effect   that  there  wne  no  un* 
reasonable  delay  en  defendunt'e  part  to  have   the  freight  ready 
fer  delivery  after  arrival  of  the   vessel  in  Chieego,  and  that 
the  berrlee   ccmld  have  been  had  in  sufficient  time   to  be 
marketed  had   defendant's  tenmutera  called   far  them,   and  that 


^•1\11«».^  \Mtt     .»•?«»••#  t<i*»lt  !•  yrnomU*»S  Mil  K«  b*iX»v 

ftint  •vj^  TSjao  Mfi  tei«  ,al»«i9*«  Xi  #ar«tf«  ft««J[  «!/(  fl  ••Inttf 
ft«t«li^4  ilea*  #tff     »m  •«  OC:Xi  toocTa  Mk^X  xiitU  it%  t*(<' 

*m&im  lQ»l    .  Xo'e  Xi  ?x^'i  :f»aft  tin  #« 

•rtt  feaa   .JlooXo  t«  ^»i/sv  a  ivt  Jtofti  tMt  bl»  tMl#  i  Mit   »«lta» 

.MkiitnnwSIn  cttttfm  xi«  lilnu  t*/t«.a  '*!<*   tErxTg 

•xiat««f!>  mU  friiM  alA^fM  «iy  i{i«(f  fc«aK  'Zd«(#«  «f^  BO 

X»«a«T  «d»  ^MifJ»   but^tim^i  X*««»»T  Aifi   %•  t«X1mmu3  iifst^tl  bss 

tiMnol  «IT     .i»ice  t^Xsrt  It*  aaiirtoiii  i^a  00:9  im  03yi«li('v>  i«  b«i9«k 

•i£#  ■•via   •Htnr  X*'''    ••Y*(li    «T*«r  iii^m$mi^«$   mit  Mb4tf  f  3tii   btM 

JMtlittftf   itinl  ittft    taut  ttmai  -m.  ffoott   <•»  ••jhrt«4 

••lit»<f  %M  tticti  rtJi  tB'^  «<K^  i^^^   ^^   *mmi»  mU^  oi  bvXXa* 

bsXJC  -^  tit  Mtn^ono^  #a9i«llub  tp  Xlq  ^sai 

f\  k*iX*0   •«•«  aaiitivtf    «f4t    .t«r(^    wn:»biv9  or* 

«t»iii»a»9   Mfi   i.<ii^    kui   4]|alaiiMi  Itttft  M»Xt'o  iit»v«X«  svolW 

*«•  Ml  •««  n«iL'    iiui/    ^olt*  siti    or»   siKibn^l   t*t<(ua»   •!<# 
Xi»«i«i  ^ff3U*v1t  9M   0nd  9i  #*««q  «**n      >  ;<o  Y«X»b  •X^MW^aatY 

l«lC^    htm    ^»^»tl0    ffi     X«>«*V    «<^    "vO     i^nrti-in    7«>1ji    XY»TiX*%    YCl 

•tf  Mr   Mdi  iMjtoillM  ■!  ^m4  a»«tf  •raf  bXoM  ••Jhnvtf  9tU 


••• 


being  engroaked  in  m  SMi«  sf  curt*  th«y  defer r«d  loctdlnf  for 
n«arXy  tira  hours  after  tha  bo»t*s  arrlTal,  vara  jUMtifiaii  by 
the  aridenea. 

Conploint  la  aiada  of  Mdniaalon  of   oona  evldonca. 
Aa   the   trial  wan  befara  tha   court  without  a  jury  va  naacL  n<it 
eaaaidar  tha  point,  for  if   1h«  evidence  v»s  not  rcXevaat  tlia 
court  praeuaably  diaregKjrded  it«  and  the   teeitiaony  ooeplalncd 
of  had  no  materi«il  bearing  on  the  controlling  fact,    ao  abora 
atated,  upon  whioii  tha  eai»e  was  decided* 

Appellee  vae  put  ta   the  unnoceasary  exp(»ise  of 
proTldiag  an  additional  abatract  stilting  i&attero  neceuaf^ry 
far  the  deeiaion  of  this  oaee.     Ite   cost  vrill  be  tr^xed  against 
appellant. 

The  judgment  is  af fi mad* 


Kerrill  and  OridXey.     JJ«,   ooneurd 


t;iA««a*««  siA^^aci  laii^a  liui^stf^  Smm^lSlbom  nn  ^Ibl^trm 
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AIWOUB  &  d!iJCi*Alf7, 


OAVIS  KOtii^lQCSXir^ 


App«ll«e 


APPBAL  FROH 
KVMICIPAl.  COmt 
Of  CHICAGO* 


U27  I.A.  612 


MR.  P>y:i^UDlliO  JUrUTXCX  BAtODta 
1>£UV]»ZD  THX  Ol'lMXOlt  Of  T)S  OOUftT. 

Tbii  is  im  action  brought  to  reoofter  tb*  balwRO*  df 
•uLl<»g«4  |iuroh&i*«  prio«  of  AC  boxts  of  ch««o«*     ?roa  a  judgnaat 
upoa  th«  jnry*8  vardiot  in  faror  of  plaintiff  asetBoing  its 
dMiagoa  at  ^421*50  this  appeal  is  takoa.     7b«   traas£.ctioD 
oat  of  which  tho  controToroy  aroao  vnn  a«  foIXowa; 

Appollant  fioa«nhtti«i»   thon  aa  cnnployo  of  the  FruitvaXo 
Qrooory  4  lEaxkot  Co*   vrent   to  appolXoc*a  :<^Tanatoa  store  with 
MotSa  tho  aaaagor  of  tho  .^TanBtoa  hraaoh  of  %hn  FmitTalo  Co*» 
aad  there   aoaf erred  vith  CooTer.  appollo«*B  looaX  nsaagmrt  with 
roferonoo   to  buyittg  Dnme  oheeoo*     The  prioo  aeatioaed  wa«  S5^ 
a  pound*     There  is  no  (fueBtioa  here  ahoat  the  priee.     Hoseaheia 
said  he  vouXd  take  fiO  boxes  of  thnt  obeesot  !{5  to  be   aeat  that 
daj  or  the  next*  and  the  rimsaining  2S  to  be  left  until  ordered 
Otttf  as  the  Fruitrale  Cn.  had  no  ro«B  or  faoilities  for  handling 
••  nioh  at  &  tiaw*     CooTor  replied  that  mi  the  TruitTale  co« 
had  not  established  a  line  of  credit  with  /wmour  li  Co«  if  ho 
waated  the  (Aieeso  it  would  have   to  be  dharged  to  ooaw  oae  elao* 
iriiereupon  /iosesheia  saidt      *Oi(irse  it  to  ao***     Aooordiagl/  tho 
first  26  boxes  were  iavoioed  to  Moaenheia  aad  deliTered  as 
directed   at  the  FxuitTale  Ce**s  place  of  businoee  aad  esro 
oharged  oa  plaintiff's  booko  to  Hosenheia  aad  were  paid  for. 


\ 


dtar^    -    fxs 


\ 


Sia.A.i?:;;^       •»-' 


.fHOOO  aMT  to  HOItlUU  MKi  O^iteV 

•X«T/iirs*C  aiit  !•  »x«^4«»  ISA  aaiil   ,flei.M{o«a«K  #8«iI«qqA 

iudJt  #«•■   mT  •!  is  «M»«dB  #n4»   T*  •Mcotf  oa  •aUi  blyam  md  bia» 

k9%*kf  lASau  i\»l  ii  {>i  a»  9tfial««M»^  mat  tnm  .^xm  m»  «•  \»k 

ifiUbmd  i9\  •mitklXnmt  to  mm  •«  l«ri  .nU  ^UrtlnV  90$  la  «#«• 

•  •9  •Xiivtlcrtl  trfi  ««  ij4t  ftiJti«*ii  tevo«Q     .MUt  »  l«  Mom  m 

•d  II  .oa  4  %0mmu  Httt  $lh$n  tm  ««1X  m  A«jlBiii«*«««  tM  iMt 

•rctti  teM  ••MXaMrf  )•  MaX^  riitnl  9di  #«  Jl«#tt»ilft 


••- 


L&t«r  e»areT  vas  e«ll«d  up  "by  tcl«phoii«  imd  aak«d  t%   ecad  U» 
•th«r  Sft  lioxeba  whicb  ««r«  alao  ft«ii^  t«   the  ot«x«  of  tlM 
ymltTnl*  Ce.«   invoiced  imd  itli>^trg«d  aa  b«for««     It  is  fftr  th» 
prio«  of  tbo  sttooad  CnXirery  that  this  suit  vtio  \>rought» 
.HosoahslA  olHiMlng  th«it  this  orl^gln*!  parohaM  who  for  P.S  liozoo 
•Aly«     Bitt  it  appoaro  frntn  tho  teutlwDQy  of  Kots*   v^o 
•oocQBpMAiad  hiM«   tiiMt  Hoseahoin  said  at  tho  timo  of   tho  pur* 
cthfedai;      ^I  wiiX  take  56  (iuHes,  25  to  h«  oent  out  aotr  unA  30 
on  order* "  and  cor ro'too rate w  tho  tontinony  of  Coover  na  to  vhom 
credit  was  extonded*     Kots  tiXoo  t«r%tified   thnt  Ros«r^.oi»  tu\A 
hlK  that  tltey  hijid  **?ifi  oa«06  out  »t  /^neour**,**  and  direotod   thAt 
it  he  ordered  out;   that  thfireupon  ho  called  up  trover  on  the 
telephone*   and  ordered  delivery  of  the  «»&«•     I»  his  tectiiMBy 
Rosoziheim  admitted  that  at  ^e  tin*  of  purohaee  he  a&ids      *Wo 
•«»  «ss  ao  hoxoB  of  this*"  and   that  he   told  Coover  to  ^atmi.  25 
hoxoa  down  thez^  and  then  nheii  they  7t»nt  the  oth«r  2S  tFiey  trill 
9r^«r  it  out***     This  teotiaotty  vas  ot^rtainly  auffioient  to 
warrant  the  verdict  of   the  Jury  ^lat  there  woe  a  sale  of  50 
hoxes.  and  that  the  oredit  was  extended  to  ilosehheiM* 

We  find  ttO  rooei  for  appellant's  oontention  that 
there  was  a  hroi^sh  of  the  oontarnct  hy  plaintiff  or  th&t  there 
was  any  error  in  reeeiving  in  evi dense  plaintiff's  alleged 
acoottntss   the  original  invoices  from  which  they  wore  iMitie  harinc 
hoen  introdaoed  in  evideaee  and  showing  that  oredit  was  extended 
to  iioaenhein*     Uo  parti oular  error  in  instxuotioas  is  pointed 
out  and  none  is  apparent* 

Aeoordingly  the  Judipnent  is  affisvied, 

Morrill  and  6ridley«  jrj«»  eenour* 


•«- 


mti    MtM    M    £9JC»«    bX*Ui    MH>ii%^i«^    ^^^    lu     •  <x^^  . 

•tftf   lo  ««•#•  aatf  M  >ft09  c»«x«  jomr  il 
Mil  rtft  •!  #X     •»««l9i^  Mn  b9'$puidm  (mm  lft*»i.w.  1^4    ,.<>»  A^MVittrt) 
«i4K«#eY<r  iMv  #ld»  aJtlU  /«JU  t'tvTJtXtt*  Whmm   Mii  ^lo  Mltf 
c».-iMf  i^r    t«^  SAW   ••AfiviMi  l«fft»ito  wCr   7iui/   Mii«i»l»  tttft<l4Wa9.V 

4M  fciM  v«B  tl>«  t/(9a   »<> 

psi  imf  ^▼:*«;'  iiUi  on  >«tf#  ami  **««atf»  !■»  ami' 

l£tB  <tx»^^  ^"^  -Y-^/f^ft  ortl  t«!v  x*^  AMftf  tmit  ^aa  »a«i(»  o««fe  «iuicKr 

ft»l!tXI«  «*yii#aJUl5(  ••ii*«Jr»  fii  aiUvl*ei«<s  oi  ^«-i7r  rr. 
SpAm4  «#««  rsw  yma  OMUt^  -mrxy  •^^Otrmk  X#}«l»^o  itiU   99$Mi 

-••■-•.     ■  .  ^it*  Yi'^nJthxmo- 


6?  1 7^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  jfay  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  h^dr3d  and 
twenty-two,  within  and  for  the  Second  DislVict  of  the  State 

of  Illinois:  / 

/ 

^resent--The  Hon.  NORMAN  L.  JONES,  Pres iding  Jus t ice . 
Hon.  AUGUSTUS  A.  PARTLOW,  >|ustioe. 
Hon.  THOMAS  M- «JETT,  Just/ee. 
*     JUSTUS  L^^OHNSON,  Cler^. 
CURT  S.  AYERS 


^JSON,    Clerfe''.  ^ 

,    Sherif/      227    I-^-     61^ 


/ 
/ 


BE    IT  REMEMBERED,    that   afterwards,    to-wit:    on 

(         '00 

<-■<  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


General  No.  6873  No.  7. 

Charles  E.  Smith,  appellee 

V8*  Appeal  from  La  Salle 

Frank  C.  Bellrose,  appellant, 

Jones,  P,J. 

This  is  a  suit   in  assumpsit  upon  a  declaration  consisting  of  a 
special   count  and  six  other  counts  in  indebitatus  assumpsit,    the   last 
being  the   oonsolidated  com:aion  counts.      The   special  count  alleged  that 
the  appellae   Charl&s  £•    Smith  leased  to  the  appellant  Frank  C.   Bellrose, 
a  tract   of   land  described  as  the   east   10.50  aoros  of  the   east  one->half, 
lying  north  of  the   canal  of  the   north  half  of   the    south-west  quarter  of 
Section  1£  in  Township  33,   North,   Range   3  east  of  the  Third  Principal 
Meridian  in  La  Salle   County,    Illinois,   \;^on  terms  and  conditions  set 
out  in  haec  verba  in  said  count.      The    land  contejined  valuable   deposits 
of  sand  rock  wliich  appellant,  wished  to  mine,    remove   and  sell. 

No  question  is  raised  on  the  pleadings.     Upon  a  trial  in  the  Cir- 
oniit  Court  there,  was  a  verdict  for  the  plaintiff  —  appellee  here  — - 
in  the   sum  of  |650  upon  which  the  covirt  entered  judgment  after  over- 
ruling motions  tc  set  aside  the  verdict  and  in  arrest  of  judgment. 

This  case  has  been  before   this  court  twice  before  and  is  reported 
as  Smith  vs.  Bellrose,   200  111.  App,  368  where  we  reversed  a  judgment 
of  the   ciroviit  court  in  favor  of  the  appellee  for  $1.00  and  again  as 
Smith  vs.   Bellrose,    313  111.  App»   656   (opinion  not  published)   wherein 
we  reversed  a  judgment  for  the  appellee  for  $1,478.50  upon  a  directed 
verdict. 

Harry  W,  Bellrose,   brother  of  the  appellant,    leased  the  premises 
above  described,   from  the  appellee  for  a  term  beginning  February  1st, 
1904,  and  ending  July  30,    1908,    for  the   purpose  of  mining,   removing  and 
selling  the    sand  thereon.     The   lease  provided  for  the  payment   of  a 
royalty  of  five   cents  a  ton  on  the    sand.     Be|ng  unable   to  carry  out   the 
terms  of  the   siid  lease,  Bellrose   so  informed  appellee  in  the  presence 
of  appellant.     Appellant  then  entered  into  negoxiations  with  appellee 
for  a  lease   of  the  premises  for  the    same  purpose. 
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The  Chicago,  R^ck  Island  and  Pacific  Railroad  right  of  way  ex- 
tends across  the  land  from  east  to  west,  and  is  not  excepted  from  the 
description  of  the  premises  set  out  in  the  lease  above  mentioned* 
Appellant  admits  he  agreed  to  pay  the  stlp\ilated  royalty,  but  contends 
that  he  entered  into  a  verbal  lease  with  appellee;  that  he  leased  only 
the  land  owned  by  appellee  at  that  point;  that  appellee  did  not  own 
the  right  of  way  of  the  railroad;  that  the  sand  for  which  recovery  Is 
sought  came  from  the  right  of  way;  and  that  he  is  not  bound  to  pay 
appellee  for  sand  belonging  to  the  railroad. 

Appellee  admits  that  all  of  the  sand  for  which  recovery  Is  sought 
came  from  the  right  of  way  but  contends  that  the  right  of  way  was  in>- 
cluded  In  the  lease  and  that  appellant  entered  into  possession  of  the 
right  of  way  under  the  lease  and  removed  the  sand  in  question;  and  hav- 
ing 80  entered  appellant  cannot  deny  his  landlord's  title  without  first 
surrendering  to  him  all  the  premises  Into  which  he  entered  under  the 
lease.  Appellee  also  contends  that  he  Is  the  owner  of  an  undivided 
interest  in  the  fee  (or  reversion)  of  the  right  of  way,  having  a  right 
to  the  sand  thereon  subject  to  the  rights  of  the  railroad;  but  we  do 
not  think  a  consideration  of  that  claim  or  a  consideration  of  the 
rights  of  the  railroad  company  is  necessary  to  a  decision  of  this  case. 

Upon  a  review  of  the  evidence  we  find  that  appellant  testified 
that  appellee  claimed  to  own  the  land  on  which  the  right  of  way  was 
located;  that  he,  appellant,  entered  T:?)on  all  of  said  land  Included 
in  the  right  of  way,  believing  the  same  belonged  to  the  appellee;  and 
that  he  paid  rent  thereon  to  the  appellee.   He  further  testified  that 
he  had  no  other  understanding  of  the  situation  until  the  officials 
oP   the  railroad  objected  to  the  removal  of  sand  so  close  to  the  tracks 
that  It  endangered  the  road.   Appellant  further  testified  that  after 
he  began  mining  sand  he  had  a  conversation  with  the  appellee  In  which 
he  inquired  whether  the  appellee  owned  the  land  from  which  the  sand 
was  taiken  and  the  appellee  answered  in  the  affirmative.   The  court 
permitted  him  to  make  as  full  proof  as  he  could  relative  to  the  land 
Included  In  the  lease  and  relative  to  the  land  occupied  by  him  under 
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the   lease  pxireuant   to  our  ruling  on  the   last  appeal.     From  his  own 
testimony  it  is  apparent  that  he   entered  into  possession  of  the   right 
of  vra.y  as  a  part   of   the    land  leased  to  hins  by  the   appellee.      He   oould 
not  thereafter  deny  his  landlord* e  title  without  first   surrendering 
to  hie  landlord  tie  possession  of  all  the    land  into  which  he  entered 
aa  a  tenant  even  though  both  ht   and  tbe   landlord  were  mistaken  with 
respeot  to  the   ov^tiership   of   the    le.nd.      (Doty  vs.   Bxirdiok,    83  111.  473; 
Maok£n  vs.    Ilaven,    18?  111.   48C;   Mohannah  vs.    Mohannah,    393  111.   133) 

The  appellant   complains  of  the  assumption   In  instructions  4,5,6 
and  8  that  tbe   land  in  question   Tae  included  in  the   oral   lease.      In 
view  of  appellant's  own  admisaion  that  he   entered  upon  the  premiyes 
under  the   lease   supposing  tho    land  to  belong  to  appellee  who   claimed 
it,   we    tbink  the   question  was  no   longer  one   for  the    jury  and  that  it 
was  not   error  for  the   court  to  assxime   that  fact  in  the   instructions* 
Instructions  7  and  9  do  not  assume   that  the   oral  agreement   included 
the  right  of  way  aa  contended  by  appellant. 

Instruction  number  55  tendered  by  the  appellant  and  refused  by 
the  court  was  properly  refused  because  it  ignores  elements  of  facts 
contained  in  appellant's  own  admissions  on  the   witness   stand.      He 
is  clearly  bound  by  his  admissions  and  cannot  thereafter  have  an 
instruction  given  to  the   jury  which  adopts  a  theory  of  the    case 
inconsistent  in  fact  and  law  with  such  adreissions.     Instructions 
47  and  49  tendered  by  appellant  were  properly  refused  because  they 
assert  that  title   in  the   railroad  to  the   right   of  way  is  a  complete 
defense   to  the   suit  for  collection  of   rent  thereon  and  completely 
ignore  the  question  of  whether  such  right  of  way  was  included  in  the 
lease  or  whether  the  appellant  entered  thereon  under  the   lease. 

Appellant  complains  that  the  eourt  refused  to  hear  evidence  v?>on 
the  plea  cf  set-off  after  counsel  for  appellee  had  stated  to  the  court 
that  appellee  did  not   claim  pay  for   sand  mined  north  of  the   right  of 
way  of  the  railroad,    and  that  he   was  thus  not  permitted  to  prove  that 
he  had  at  considerable  expense  removed  the  top  cover  of  soil  from 
the  rock  and  sand  on  appellee's  land  north  of  the   right  of  way.     The 
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claim  of   set-off  rested  upon  an  alleged  eviction  of  the  apoellant 
from  the   premises  by  the  appellee.     While   there   is  some   oonfusion 
in  the  record  concerning  the  groimds  for  the  ruling  coaplained  of, 
an  examination  of  the  record  discloses  that  the   coxxrt  permitted  the 
appellant  to  introduce  all  the  testimony  he  offered  tending  to  show 
an  eviction.  The  evidence  upon  this  question  is  substantially  the 
same  as  it  was  upon  the  first  appeal*     We  then  held  (Smith  vs. 
Bel^ose,   313  111.   App.  368)   that  an  eviction  was  not  shown  and 
therefore  no  right  to  a  set-off  was  proven.     With  the   state  of  the 
record  in  the  same  condition  it  then  was,   we  must  again  hold  that 
an  eviction  was  not  shown.     It  follows  that  the  court   correctly  ex- 
cluded evidence  of  the  cost  to  the  appellant  of  stripping  the  top 
Boil  from  the   sand  north  of  the  right  of  way.   There  being  no  sub- 
Btajcitial  error  In  the  record  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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^"^^  SECO^d"^  JistVic^'t!''^'  \  -•  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  m 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affixUie  seal  of 
said  Appellate  Court,  at  Ottawa,  this  /  ^'^^^day  of 
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"Herl/ofthe  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT 
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Begun  and  held\at  Ottawa,  on  Tuesday,  the  thijrd  day  of  October, 

in  the  year  (?/  our  Lord  one  thousand  nivjf   hundr3d  and 
twenty-two,  within  and  for  the  Second  jfistrict  of  the  State 
of  Illinois:   | 

Present--The  Hon.  NORMAN  L.  JONES,  Prj^  iding  Jus t ice . 
Hon.  AUGUSTUS  A.  PARTLQW,  Justice. 
Hon.  TH|mAS  M- JETT,  ,|^ustice. 
JUSTUS  L|  JOHNSON, jClerk. 
CURT  S.  AVeRS,  S^Viff.    ^  ^  ■"^  loA.  6  1  3 
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be  IT  remembered,  that  afterwards,  to-wit:  on 
jCI  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No«  7013  No.  1. 

W.  R«  Hunter,  Appellant, 

TS*  Appeal  from  Kankakee 

Frank  Belleau,  Appellee, 

Jones,  P*J« 

Appellant  wae  driving  his  automobile  west  on  Court  Street  in 
the  City  of  Kankakee  about  6:15  P.M.  of  June  6th,  1930,  on  his 
way  to  the   Big  Four  Depot.   Chicago  Avenue  runs  north  and  south  and 
intersects  Court  Street  at  right  angles.  Appellant  in  his  coxirse 
to  the  depot  turned  north  to  go  up  North  Chicago  Avenue.  Just  as 
the  turn  was  being  made  or  immediately  thereafter  a  collision 
ocovirred  between  hie  car  and  a  oar  owned  and  operated  by  appellee* 
The  steering  wheel  of  appellant *s  car  was  thereby  made  to  spin  and 
in  doing  so  wrenched,  broke  and  otherwise  injured  appellant's  wrist. 

Appellant  brought  this  action  on  the  case  to  redover  damages 
alleged  to  have  been  sustained  by  him  in  the  accident.  He  filed  a 
declaration  containing  three  counts.  The  first  charged  general 
negligence.  The  second  charged  that  appellee  was  guilty  of  negli- 
gence in  that  he  violated  Section  2  of  a  certain  ordinance  of  the 
City  of  Kankakee,  which  provides  that  a  vehicle,  except  when  passing 
another  vehicle  ahead,  shall  keep  as  near  the  right  hand  curb  as 
safety  and  prudence  will  permit.  The  ngeligence  charged  in  the 
third  coiint  is  that  appellee  violated  the  Statute  of  this  State  in 
not  seasonably  turning  his  automobile  to  the  right  so  as  to  pass  the 
automobile  of  appellant  without  interference.  A  verdict  was  ret\irn- 
ed  in  favor  of  appellee  and  a  judgment  entered  thereon. 

Both  Court  Street  and  North  Chicago  Avenue  are  paved  streets 
with  curbing  on  each  side.   North  Chicago  Avenue  is  30»2  feet 
between  the  curbing  and  Coiirt  Street  is  68  feet  between  the  cxjirb- 
Ing.  The  evidence  is  very  conflicting  as  to  the  position  of  the 
two  cars  at  and  just  before  the  accident  and  also  as  to  the  rate 
of  speed  each  car  was  then  travelling.  There  is  testimony  tending 
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to  show  tbat  appellee^ 8  oar  was  going  south  on  North  Chicago 
Avenue  on  the  left  hand  side  thereof  close  to  the  gutter  and  that 
appellee  did  not  seasonably  turn  his  oar  to  the  right  so  that 
appellant's  oar  could  pass  without  interference.  There  is  also 
evidence  tending  to  show  that  appellee  had  been  running  his  car 
immediately  before  the  accident  at  a  speed  which  was  unreasonable 
having  regard  for  the  traffic  and  the  use  of  the  way«  On  the  other 
hand,  there  is  evidence  tending  to  show  that  although  appellee  had 
been  on  the  left  side  of  North  Chicago  Avenue,  he  had  turned  over 
to  the  right  side  thereof  before  appellant  tvirned  into  said  Avenue; 
that  appellant  was  operating  his  automobile  on  Court  Street  at  a 
speed  greater  than  was  reasonable  having  regard  for  the  traffic  and 
the  use  of  the  way  and  was  unable  to  turn  into  North  Chicago  Avenue 
without  swinging  far  out  beyond  the  middle  of  said  Avenue;  and 
that  in  so  doing  his  car  struck  appellee's  oar« 

Under  such  a  sitviation  a  verdict  should  not  be  disttirbed  if 
the  jury  was  accurately  instructed  as  to  the  law  applicable  in  the 
case.  (C.  N«?r.  R.R.  Co.  vs.  Dunick,  96  111.  42} 

At  the  request  of  appellee  the  court  gave  instruction  No.  15 
in  which  the  law  was  stated  to  be  that  if  the  jxiry  "Believe  from  the 
evidence  that  both  plaintiff  and  defendant  were  driving  automobiles 
along  the  public  streets  of  the  City  of  l^nkakee  at  the  time  and 
plaoe  in  question,  then  eaoh  was  under  the  same  obligation  to  use 
due  and  reasonable  care;  that  the  rights  of  both  upon  the  streets 
were  eqixal;  that  neither  had  a  right  to  use  the  street  that  was 
superior  to  the  right  of  the  other.  And  in  this  case,  if  you  be- 
lieve from  the  evidence  that  the  injury  to  the  plaintiff,  if  any, 
would  tamm    not  have  been  received  by  him  if  he  had  been  driving  his 
oar  in  a  careful  and  prudent  manner,  then  you  are  instructed  that 
the  plaintiff  can  not  recover*  etc.  In  our  judgment  this  instruction 
is  erroneous  and  misleading  under  the  facts  and  was  calculated  to 
have  been  prejudicial  to  appellant.  The  ordinance  of  the  City  of 
fankakee  which  was  offered  in  evidence  requires  the  driver  of  an 
automobile  to  keep  his  car  as  near  the  right  hand  curb  of  the  street 
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as  safety  and  prudence  will  permit.  Under  this  ordinance  the  right 
of  appellee  to  rvin  his  car  on  the  east  side  of  North  Chicago  Avenue 
when  going  south  was  not  eqxial  to  right  of  appellant  to  that  side 
of  the  street,  when  going  north.  Appellsint  had  a  s\;^erior  right 
to  use  the  east  side  of  said  Avenue  at  that  time.  The  force  of  the 
instruction  given  was  to  nullify  the  legal  effect  of  the  ordinance. 
One  of  the  covtnts  of  the  declaration  was  predicated  upon  that  ordi- 
nance. Appellant  offered  testimony  which  tended  to  support  the 
material  averments  of  that  count.  Therefore,  the  harmful  effect 
of  instruction  No*  15  must  be  apparent* 

Complaint  Is  also  made  of  instruction  No*  18  given  by  the  court 
on  behalf  of  appellee.  This  instruction  told  the  jury  that  even 
though  they  should  believe  from  the  evidence  that  appellee  did  drive 
his  car  on  the  left  side  of  the  street  in  question,  nevertheless, 
if  he  turned  his  oar  to  the  right  side  of  the  street  in  reeisonable 
time  to  permit  the  plaintiff's  automobile  to  pass  and  if  the  jxiry 
further  believe  from  the  evidence  that  if  the  plaintiff  had  been  in 
the  exercise  of  reasonable  care,  he  could  have  avoided  the  collision 
by  turning  to  his  right  and  failed  to  do  so,  then  there  can  be  no 
recovery  in  this  case.  Like  instruction  No,  15,  the  instruction 
now  under  consideration  directs  a  verdict.   Consequently  the  cir- 
cumstances under  which  the  verdict  should  be  rendered  under  such 
Instruction  should  be  consistent  with  the  facts  and  the  law  in  the 
case.   It  Is  the  contention  of  appellant,  and  there  is  testimony 
tending  to  support  such  contention,  that  immediately  upon  his  turn- 
ing into  North  Chicago  Avenue  he  was  put  in  a  place  of  danger  be- 
cause of  appellee's  being  on  the  wrong  side  of  the  street;  that  he 
used  his  best  judgment  to  avoid  the  accident,  but  was  unable  to  do 
so.  When  a  person  finds  himself  placed  in  a  dangerous  situation 
through  the  negligent  act  of  another  he  is  not  bound  to  do  the  ^ry 
thing  which  will  extricate  him  from  his  danger.  All  the  law  require* 
of  him  is  to  do  that  which  an  ordinarily  reasonable  person  would  do 
under  like  circumstances.  One  who  has,  through  Ms  own  negligence, 
put  another  in  danger  can  not  excuse  himself  by  saying  If  such,  other 
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person  liad  done  this  or  that  he  would  have  avoided  Injury.     Accord- 
ing to  appellant's  testimony  there  was  not  room  to  pass  appellee 
on  the   right  side  when  he  turned  into  the  Avenue  and  appellee's 
car  was  coming  straight  toward  him.     He  then  turned  to  the  left 
seeking  to  avoid  a  collision  just  at  about  the    same   time  appellee 
turned  his  car  toward  the   west  and  the  collision  resulted.     Whether 
appellant's  acts  under  the   circumstances  were  those  of  an  ordinarily 
reasonable  person  was  a  question  for  the   jury.     The   court   should  not 
have  tindertaken  to  tell  the   jury  what  was  a  reasonable  aot  or  what 
was  not  a  reasonable  act  under  the  cirouuistances.      (Chicago  City  Ry« 
Co.   vs.   O^Donnell,    308  111,   267;  N.    Chicago   Street  Ry.   v,   Erwin,      . 
303  111.   354;  Roberts  vs.   City  Ry.   363  111.   338) 

We  also  think  that  the   12th  instruction  is  erroneous  because  it 
assumes  that  in  turning  the  corner  at  said  street  intersection, 
appellant  was  operating  his  car  at  an  \inlawful  speed.     The  location 
on  the    street  of  the   accident  was  one   of  the   questions  in  dispute 
in  this  case.     Hence  the  instruction  should  not  have  assumed  to 
decide  that  question*     Furthermore,   the  instruction  seems  to  assume 
that  the  Statute  limits  the   speed  of  autoaoblles  in  turning  such 
corners  as  the  one   in  question,   to  six  miles  per  hour.      Such  is  not 
the  law.     Speed  in  excess  of  six  miles  per  hour  at   such  a  comer  is 
made  prima  facie  evidence  of  negligence  but  where  there   is  testimony 
tending  to  overcome   such  prima  facie  evidence,   it  is  then  a  question 
for  the  jury  to  determine  whether  or  not  such  speed  is  or  is  not 
greater  than  is  reasonable  and  proper  having  regard  to  the  traffic 
and  the  use  of  the  way  or  so  as  to  endanger  the   life  or  limb  or 
Injure  the   property  of  any  person.    (Berg  vs.  Marshall,    196  111,  App, 
309;   Johnson  vs.   Pendergast,   opinion  filed  Aug.   5th,    1933) 

Daring  the  progress  of  the  trial  some   of  the  jurors  went  to 
the  pSsaoe  where   the  accident  in  question  is  said  to  have  ocourred. 
They  there  made  measurements  and  other  observations  waich  it  is  said 
they  considered  in  arriving  at  their  verdict.     Appellant  on  the 
hearing  of  his  motion  to  set  aside  the  verdict  and  for  a  new  trial 
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offered  to  make  proof  of  this  olrotusstance  by  aeane  of  affidavits 
of  a  oertain  juror,  and  he  requested  the  court  to  tTare  other  jurors 
brought  before  it  and  examined  under  oath  as  to  this  subject  matter* 
The  court  declined  to  consider  such  proof  and  we  think  justly  so* 
They  ooxxld  not  be  heard  to  impeach  their  own  rerdict.   (Wykoff  va. 
Chicago  City  By.  Co.  334  111.  613;  Chicago  vb,   Saldman,  334  111,  635) 

Because  of  the  errors  committed  on  the  triall>  this  cause  must 
be  reversed  and  reaanded. 

Reversed  and  remanded* 
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STATE   OF  ILLINOIS,    )    ^  ^        „       ,. 

SECOND  DlSTPvlCT.  \  ^  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Sea!  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Coiirt.  at  Ottawa,   this-  s3_f-^^^  —  day  of 

(/C^gZ/'H-^^^  in  die  vear  of  our  Lord  one  thousand 

nine  hundred  anc 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  ^undr^d  and 
twenty-two,  within  and  for  the  Second  District  of  the  State 
of  Illinois: 


i 
Present--The  Hon.  NORMAN  L.  JONES,  Pres  i^^ing-  Jus  t  i  ce  . 

Hon.  AUGUSTUS  A.  PARTLOW,  ,dus  t  ice  . 

Hon.  THOMAS  A^.  JETT,  Justflce. 

JUSTUS  L.  JOHNSON,  Cler#. 

CURT  S.  AYERS,  Sheriff/    SSTTA    filS 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
Af       ,  ,^    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following,  to-wit: 


7050  ,     13 

David  SterJing  Bevier,  Defend&nt  in 

Error , 

vs.  Error  to  Circuit  Court 

of  iitarkj^  County. 
M.   L.   flay,    Truste<i,    etc. 

Jnes   P.   J. 

Mordecai  Bevier,  now  dece  sed,  by  his  last  will  bequeathed 
certain  pioperty  to  the  defendant  in  error,  David  Sterling  Bevier. 
A  codicil^l  to  stid  Will  so  far  as  it  relates  to  the  subject  matter 
of  this  suit  is  as  follows : -"ky  son,  David  Sterling  Bevier  having 
acquired  and  beoome  addicted  to  the  excessive  use  of  intoxiosting 
liquors  since  the  date  of  said  Will  now,  therefoee,  if  he  per- 
Boanently  reforms  and  quits  the  u&e  c  f  intoxictjting  liquors;  altogether, 
in  any  quantity  or  for  aiiy  .urpotoe  during  my  lifetime,  then  m; 
said  Villi  shall  stand  aa  it  is  writteii,  but  if  my  said  son,  David 
Sterling  Bevier  continues  the  use  of  intoxicating  liqucrs  as  a 
beverage  to  any  extent  whatever,  or  for  any  length  of  tiL;e  hereafter, 

then  and  in  that  case, I  do  hereby  nominate  and  appoint  my  daughter 

Minnie  M.  Bevier  — as  ■  rustee  of  my  S;id  son,  David  Sterling  Bevier— 
in  trust  for  the  use  and  benefit  of  the  said — David  Sterling  Bevier; 
and  I  direct  that  the  income  derived  therefrom  be  :i.-id  to  him— 
but  in  case  (he)  shall  permanently  quit  the  use  cf  Intoxicating 
liquors,  and  shall  permsn'^ently  -eform  in  that  res'pect,  ihen  I  direct 
that  his  full  share  and  p-0)Oxtiojj  of  my  estate  shall  be  transferred 
and  paid  over  to  him." 

After  the  death  of  the  said  test  tor,  Minnie  M  .  Bevier 
assumed  the  duties  of  trustee  under  said  Wm.   She  afterwards 
resigngiedpnd  M.  L.  Hay,  the  olaintiff  in  error,  was  app.  inted  and 
qualified  as  such  trustee. 

The  bill  in  this  case  represents  that  at  the  time  the  testator 
departed  this  life  the  said  pl^ i  tiff  in  error  was  still  addicted 
to  the  excessive  use  of  intoxicating  liqucrs,  but  that  for  a  con« 
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tinuoTis  peri,  d  of  more  than  ti.vo  years  prior  tc   the  filin,?  of  the 
hill  in  this  case,  he  has  entirely  eeised  the  uoe  -■'.f  intoxicating 
liquor  as  a  beverage  find  during  all  the  time  fror;:  such  date  up 
to  and  including  the  present  time,  he  has  totf^lly  i..bstaii:ed 
frooj  the  use  of  intoxicating  liquor,  and  h'-s  permanently  refc  aied 
in  the  matter  of  drinking  intoxicating  liquor,  md  for  i:-.ore  than 
two  years  last  lassed  to  the  present  tixae  he  hac  continuousl;,- 
abstained  fi'om  drinking  or  use  of  intcxieatino:  liquor  and  has  ant  ire— 
ly  redeemed  himself  from  the  drinking  habit.   The  bill  prays  that 
the  said  trustee  shall  pay  to  the  said  plaintiff  in  error  the  suip 
of  ^4613  or  so  much  thereof  as  remains  in  said  trust  fund  after 
paying  the  proper  chcirges  again,L:t  the  same  on  account  of  said 
trustee.  An  answer  was  filed  by  the  Trustee,  the  defendant  in  error, 
denying  that  he  has  any  knowledge  cj  aaid  alleged  reform  of  the 
■)laii.tiff  in  error;  alleging  that  the  said  iievier  has  uicved 
away  from  the  State  of  Illinois  where  the  defendant  has  not  been 
personally  able  to  observe  his  hfjbits;  and  denying  that  the  said 
Bevier  has  fully  reformed  in  his  habits  as  required  by  the  terms 
of  the  Will. 

Upon  a  hearing  a  decree  was  entered  in  favor  of  the  d-  f endant 
in  error,  requiring  the  plaintiff  in  error  to  account  to  the  daid 
Bevier  at  the  nezt  term  of  said  court.   'I'his  cause  is  new  brought 
here  for  review. 

'J-'he  evidence  in  the  case  consisted  very  largely  of  de  lositions 
taken  in  the  State  of  Ct^lifcrnia  where  the  defendant  in  error  has 
been  for  a  number  of  years.   It  tends  to  shov/  that  Bevier  has 
entirely  abstained  from  the  use  of  intoxicating  liquors  fci  more  than 
two  years  last  pa!3sed;  th  t  he  has  had  frequent  op  ortu  ity  to 
drink  intoxicating  liquor  but  hos  invariably  declined  so  tc  do; 
that  he  is  a  man  of  good  character  and  is  now  a  man  of  sober  habits. 
The  ol  intiff  in  error  offered  no  evidence  tending  to  rebut  this 
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testimony.   The  defense  was  wholly  technical  and  wanting  in  cir- 
cumstances.  VK'e  thioJc  the  pleadings  and  proof  were  presented  to  us 
by  a  sufficient  record  and  under  the  facts  as  disclosed  by  such 
record  axid  under  the  provisions  of  the  <Viil  as  the  same  are  construed 
in  Bevier  vs.  Hay,  ESI  111.  App.f  the  defendant  in  error  is  entitled 
to  a  restoration  of  his  property  and  to  a  discharge  of  the  trustee. 
The  decree  o±  the  chancellor  is   herefore  affirmed. 

Decree  affirmed. 
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STATE   OF  ILLINOIS,    I    ^  .^  ,   ^,    ,      r    ,      ^        „  .    r       , 

SECOND  DISTRICT.  i  '"'•        I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,  this-  y__^_v^^i^day  of 

^y^yCr'^y'^t  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-       /C-t^'-*---'^  ^ 


(^erjfoffhe  Ajypellate  Court. 


loL^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesda^,  the  third  day  of  October, 

in  the.  year  of  our  Lord  one  thdmsand  nine  hundred  and 

\  I 

twenty-two,  within  and  for  th|  Second  District  of  the  State 

0 f  1 1 1  inp  i  s :  i  /  ,,    j     /         , 

Present--The  Hon.    NORMAN   L.    JOKtES  ,    Pres  iding-',  Jus  t  i  ce  ;  /  ,  / 

H9n.    AUGUSTUS   A.  |PARTLOW,    Justic^  "^ 

HoL    THOMAS   M.jItT,    Justice., 
JUSluS    L.    JOHNSTON,    Clerk. 


CURTlS.    AYERS/  Sheriff. 


-^  , 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

■"1*1  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


General  No.   7068  No.   33. 

E.  R.   Mlckelberry, 

Appellant, 
Ta«  Appeal  from  Peoria 

Arthxir  Keithley, 

Appellee* 

Jones,  P«J* 

This  is  an  appeal  from  a  decree  of  the   Circuit  Court  of  Peoria 
Covinty  dissolving  an  injimction  restraining  appellee  from  selling  a 
certain  note  for  $15,000  secured  by  a  mortgage  on  real  estate  and 
dismissing  the  bill  as  to  appellee,   E^ithley,   for  want  of  equity. 

Appellant,   llickelberry,   was  the  owner  of  certain  real  estate  in 
Adams  County,    Illinois,    containing  about   333  acres.      He   contracted  to 
sell  the    same   to  John  B.   King.      Subsequently,    on  March  9,    1930,    King 
contracted  to  sell  it  to  Fdmund  H.  Dwyer.     The  deal  was  not  completed 
for  some   time  thereafter  because  of  objections  made  by  Dwyer 's  attorney 
to  the  title  as   shown  by  the  abstract.      About   September  1st,    King  and 
Mickelberry  entered  into  an  arrangement  between  themselves,   whereby  a 
deed  was  made  by  Mickelberry  to  Dwyer.     The   latter  executed  and  deliver- 
ed  to  King  the   said  note  for  $15,000  secured  by  a  moefgage   on  said 
real  estate.     The  uncontradicted  evidence   shows  that  under  the  arrange- 
toent  between  King  and  Mickelberry,   the   said  note  and  mortgage  were 
taken  for  the  use  and  benefit  of  both  King  and  Mickelberry  and  that 
King's  interest   in  said  note  amounted  to  about  $1,000  and  the  remain- 
ing interest  belonged  to  Mickelberry.    The  note  and  mortgage  were   left 
in  King's  custody  under  a  declaration  by  him  that  he  would  dispose  of 
the   same  to  the  Masonic  Lodge  in  Peoria  for  cash  and  retain  from  the 
proceeds  of  the    sale   the  amount   due  him  and  pay  the   remainder  to 
Mickelberry.      King  endeavored  to  make  a   sale   of  the  note  and  mortgage 
to  the   said  Lodge  but  his  efforts  were  not   successful.      Later  King  de- 
posited the  note  and  mortgage   with  the  appellee,    Keithley  to   secure 
King's  personal  note   to  Keithley  in  the   sum  of  $6,000.     This  faot 
was  not  known  to  Mickelberry  until  December  when  he  received  a  notice 
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that  Keithley  tould  sell  the  note  and  mortgage  at  public   sale   to 
satisfy  the  King  note.       Miclceiberry  thereupon  filed  the  bill  in  this 
case.      The   decree  ordered  King  to  pay  the   sum  of  $14,173.71  to 
Miokelberry  as  the  amount  due  Mickelberry  on  said  note.      King  makes 
no  coi^^laint  against  such  decree.     The   appeal  involves  only  the  action 
of  the   chancellor  in  dissolving  the  injunction  and  dismissing  the  bill 
as  to  Keithley. 

The  conduct  of  King  in  transferring  the  note  and  mortgage  to 
Keithley  to  secure  King* s  note  for  $6,000  was  unauthorized.     Under 
Section  59  of  our  Negotiable   Instrijment   lavr,   a  holder,    ie  deemed 
prima  facie  to  be  a  holder  in  due  course;  but  when  it  is  shown  that 
the  title  of  any  person  who  has  negotiated  the  instrument  was  de- 
fective,  the  burden  is  on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as  a  holder  in  due  course. 
Section  52  of  said  Act  defines   "a  holder  in  due  course"  to  be  one 
who  has  taken  the   instrument  under  the  following  conditions}. 
1.  that  the  instrument  is  complete  and  regular  tQ3on  its  face;  3« 
that  he  became  the  holder  of  it  before   it  was  overdue  ,  and  without 
notice  that  it  has  been  previously  dishonored,   if  such  was  the  fact; 
3«  that  he   took  it  in  good  faith  and  for  value;  4.  that  at  the  time 
it  was  negotiated  to  hi»  he  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  persons  negotiating  it. 
It  is  claimed  by  the  appellant  that  Keithley  had  notice  its  of  King's 
defective  title  at  the  time  the  note  and  mortgage  were  transferred 
to  him  and  that  such  transfer  is  therefore   subject  to  the  equities 
of  appellant.     A  defective  title  having  been  shown  in  King,    the 
burden  ie  upon  Keithley  to  prove  that  he  acquired  the  title  as  a 
holder  in  due  course,   that  is  to  say,   that  he   took  the  note  in  good 
faith  and  for  value  and  that  at   the   time   it  was  negotiated  to  him 
he  had  no  notice  of  any  defects  in  King's  title  to  the   instrument. 

Section  56  of  the  Negotiable  Instruments  Law  provides  that  to 
constitute  notice  of  an  infirmity  in  the   instrument  or  defect  in  the 
title  of  the  person  negotiating  the   same,    the  person  to  whom  it 
is  negotiated  must  have  had  actual  knowledge  of  the  infirmity  or 
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defect,   or  Jmowledge  of   such  facts  that  hi a  action  in  taking  the 
instrument  amovmted  to  bad  faith. 

The  material  facts  in  evidence  from  which  it  ie  contended  that 
Keithley  had  notice  of  King's  defective  title  are  as  followet- 
Both  King  and  Keithley  are  practicing  attorneys  at  law  in  Peoria  and 
for  something  like  fifteen  years  had  carried  on  business  dealings 
with  each  other.     At  various  times  King  was  indebted  to  Keithley. 
He  also  acted  as  feithley's  attorney  in  certain  matters  of  litigation. 
At  the   time   the   instruments  in  question  were  negotiated  to  Keithley, 
King  was  employed  by  him  In  the   collection  of  a  certificate  of  de- 
posit  issued  by  a  St.   Louis  Bank  and  he  was  also  acting  as  an  attorney 
for  feithley  in  litigation  then  pending  In  Woodford  County,    Illinois. 
King  informed  Keithley  that  he  had  contracted  to  buy  the  Adams  County 
land  from  Mickelberry  and  had  turned  the  deal  to  Dwyer  at  a  profit 
to  himself  but  that  he  needed  |4,000  or  |5,000  In  cash  to  consummate  it 
smd  offered  to  give   Keithley  a  note   for  $6,000  secxired  by  the  Dwyer 
note  and  mortgage  as  collateral.     Just  how  the   sum  of  $6,000  was 
arrived  at  as  being  the  amount  needed  by  King  is  not  very  clear  but 
It  included  a  transfer  to  King  of  the   said  certificate  of  deposit^ 
certain  items  of  indebtedness  then  existing  between  King  and  Keithley 
and  also  some  oash.      A  careful  examination  of  all  the   evidence  in  this 
case  utterly  fails  to  show  that   Keithley  had  actvial  knowledge  of 
King's  defective  title  to  the  instruments  negotiated  to  him  or  know- 
ledge of   such  facts  that  his  action  in  taking  the   instriiments  from 
King  amounted  to  bad  faith.     We,    therefore,   hold  that  Keithley  was  a 
holder  of  the   inetrviments  in  due  course.     This  view  is  supported  by 
Justice  vs.   Stoneclpher,    367  111,   448. 

Counsel  for  a  pellant  contend  that  where  a  note  and  security 
are  transferred  together  and  the   security  Is  non  negotiable  because 
of  its  provisions  or  because  of  the   law,    the  purchaser  takes  the 
same  subject  to  all  defenses  which  might  be  interposed  to  a  fihose  In 
action.      C.D.V,  Ry.    Co.  vs.   Lowenthal,   93  111.   433  and  other  cases 
are  cited  In  support  of  that  position.     These  authorities  can  not  be 
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Invoked  in  this  case.  We  have  held  that  appellee  is  the  owner  of 
the  note  in  due  oourse  and  it  would  he  inequitahle  to  apply  such  a 
rule,  if  it  exists,  when  appellant  knowingly  allowed  the  note  and 
mortgage  to  be  taken  in  King's  name  and  surrounded  him  with  erery 
indioia  of  ownership. 

While  we  think  the  general  conclusions  of  the  chancellor  are 
correct,  we  are  constrained  to  hold  that  the  decree  is  erroneous 
in  that  it  does  not  grant  the  relief  warranted  hy  the  findings  con- 
tained in  the  decree.   Eeithley  does  not  claim  to  be  the  owner  of  the 
Dwyer  note  and  mortgage,  but  admits  he  holds  them  merely  as  a  pledge 
to  secure  the  payment  of  the  King  note  for  $6,000.   It,  therefore, 
necessarily  follows  that  Mickelberry  is  entitled  to  redeem  the  in- 
struments from  Keithley  by  paying  the  amount  d\ie  on  the  King  note  or 
in  the  event  of  his  failure  to  so  redeem,  then  that  the  said  instru- 
ments may  be  sold  to  satisfy  the  amount  due  Keithley  on  the  King  note* 
All  proceeds  of  such  sale  over  and  above  the  amount  due  Keithley  on 
the  King  note  shall  be  applied  to  the  payment  of  the  amount  decreed 
to  be  due  from  King  to  Mickelberry.  It  appears  from  the  evidence  that 
the  Dwyer  note  is  worth  its  face  value.  In  the  event  of  a  redemption 
by  said  Mickelberry,  he  shall  credit  King  with  the  difference  between 
the  amount  due   on  said  mortgage  note  at  €he  time  of  redemption  and  the 
amoimt  paid  Keithley  to  effect  such  redemption. 

The  decree  of  the  circuit  coxirt  is  therefore  reversed  and  remand- 
ed with  directions  to  the  chancellor  to  modify  the  same  by  granting 
appellant  thirty  days  time  after  the  date  of  the  entry  of  such  modi- 
fied decree,  in  which  he  may  redeem  the  said  note  and  mortgage  from 
Keithley  by  paying  to  the  latter,  the  amount  due  on  the  said  note 
of  King  for  $6,000.   The  said  modified  decree  shall  also  provide 
that  in  the  event  appellant  does  not  redeem  as  aforesaid  within  the 
time  herein  allowed  to  do  so,  then  that  the  said  note  and  mortgage 
will  be  sold  at  public  vendue  upon  such  notice  and  by  such  person  as 
the  chancellor  shall  in  said  modified  decree  direct  and  the  proceeds 
from  such  sale  shall  be  brought  into  the  circuit  court  where  it  shall 
be  distributed  among  the  respective  parties  in  interest  and  in 
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aooordanoe  with  the  Tlews  hereinbefore  expressed.   It  is  further 
ordered  that  the  costs  of  this  appeal  be  adjudged  against  appellee, 
Eeithley. 

Reversed  and  remanded  with  directions. 
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in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 
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of  Illinois :\ 

:*resent--The  Hon.  NORMAN  L.  JONES,  Pres  idin^*  Jus  t  ice  , 
Hon.  AUGUSTUS  A.  PARTLOW,  Ju#ice 
Hon.  THOMAS  M-JETT,  Jus  tic/ 
JUSTUS  ii.  JOHNSON,  Clerk, 


CURT  S.  AYERS,  Sheriff 


2  7I.A.  614 


t 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

'"^'}     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following-,  to-wit : 


General  No.  7071  No.  25 

Fred  J.  Steurer,  Appellant, 

vs. 

Elgin  and  Belvidere  Electric,  Coii.paiiy, 
Appellee. 

A  1  peal  Circuit  Court  of  Boone  County. 

Jones,  i^.    J. 

The  appellee  is  an  electric  railway  comoany  possessing  and 
operating  a  line  running  through  Garden  Prairie,  an  unincorporat- 
ed village.   The  tracks  .of  said  Company  run  east  and  west  through 
said  Tillage  and  intersect  a  public  highway  which  rujas  north 
and  south.   The  appellant  was  on  December  11,  1917,  riding  in  a 
Pord  automobile  operated  by  his  son.   The  automobile  had  been 
stopped  in  front  of  a  store  abcut  116  feet  south  of  aopellee's 
tracks.   It  was  then  started  and  while  appellant  was  attempting 
to  cross  said  railway  tracks  a  collision  occurred  wherein  appell- 
ant received  cert  in  physical  injuries  and  his  car  v.as  damaged. 
The  declaration  charges  the  appellee  with  general  negligence  in 
operating  its  electric  car  at  and  before  the  time  of  the  collision, 
and  it  avers  that  at  such  times  appellb,nt  was  in  the  exercise  of 
due  care  and  caution  for  his  own  safety. 

This  caae  h^s  been  tried  by  three  different  juries  and  has 
teen  in  this  court  once  before  on  a  )peal.  Stuerer  vs.  E.  &  B.  E. 
Co.  220  111.  App.  546.   The  first  trial  resulted  in  a  verdict  in 
favor  of  appellant  for  $500.   This  verdict  w&s  set  aside  and  a 
new  trial  awarded  by  the  trial  court.   The  second  trial  resulted 
in  a  verdict  in  favor  of  appellant  for  $550.  An  appeal  b^v  the 
railway  company  resulted  in  a  reversal  of  the  judgment  entered 
upon*  said  verdict.   Because  of  an  erroneous  instruction  the  case 
was  remanded  and  again  tried.   The  jury  in  the  last  trial  found  the 
issues  in  favor  of  the  defendaijt,  the  appellee  here. 

Appellant  urges  that  the  case  should  be  reversed  and  remanded. 
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first,  because  the  cjourt  im)roperly  excluded  certain  evidence 
offered  on  behalf  of  sppellaat;  seccnd,  the  court  irapro  )erly  gave 
instructions  7,  8,  9,    10  and  11  on  behalf  of  appellee;  third, 
the  court  improperly  refused  instruction  No.  1  tenderdd  on 
behalf  of  appellant,  and,  fhurth,  the  verdict  .nd  judgment 
is  contrary  to  the  manifest  weight  of  evidence. 

The  seventh  instruction  given  on  behalf  of  a  rpellee 
tolA  the  jury  that  "the  exercise  of  ordinary  care,  caution  and 
prudence  for  ones  own  safety  or  to  avoid  being  dairiaged  or  in- 
juried,  such  as  is  required  in  this  case  is  the  exercise  of  that 
care  which  every  person  of  common  prudence  bestows  uoon  his 
own  affairs  or  concerns.  And  the  ordint^ry  care  and  prudence 
which  reason  and  law  require  a  person  to  exercise  for.  his  own 
safety  and  to  avoid  being  injured,  must  be  proportionate  to 
the  danger,  if  any,  and  exercised  with  reference  to  the  situation 
and  position  in  which  the  person  finds  himself.  And  if  the  jury 
believe  from  the  evidence  that  the  olaintiff  by  the  exeicise  of  such 
degree  of  care  on  his  own  part  at  the  time  of  and  immediately 
before  the  in^jury  would  have  avoided  or  escaped  the  injury  and 
if  the  jury  further  believe  from  the  evidence  that  he  and  his 
said  son  did  not  use  such  degree  of  care,  then  he  can  not  recover 
in  this  case  and  the  verdict  should  be  for  the  defendant." 
Complaint  is  made  of  this  instruction  because  it  does  not  require 
that  the  care  which  must  be  exercised  shall  be  proportionate  to 
the  known  danger.   It  is  true  as  an  abstract  proposition  of 
law  that  the  d:.nger  as  tc  which  care  must  "be  exercised  is  either 
a  known  danger  or  danger  which  might  reasonably  be  expected 
under  the  circu. stances  of  the  particular  case.   Nevertheless, 
it  is  difficult  for  us  tc  understand  how  the  jury  could  have  been 
any  v/ise  misled  by  this  instruction.  Railroad  tracks  t^nd  rail- 
road crossings  are  places  of  kiiown  danger,  the  danger  always  being 
from  the  approach  of  a  car  or 
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train.  Such  aooroach  of  the  car  cr  train  may  be  attended  Toy 
otvicus  and  perce  )tible  signals  or  it  may  not  be  so  attended. 
But  whatever  the  circumstances  are,  it  is  established  not  only 
by  the  law  of  the  State  but  by  common  knowledge  that  grade 
crossings  are  places  of  known  denger.   (Chicago  &  N.  W.  R^-,    vs 
Hatch  79  111.  137;  I.  C.  R.  H.   vs.  Baches  55  111.  379;  G.  M.  &  St. 
i".  Rys  VS.  Halsey  133  111.  248;  Chicago  Terminal  etc.  Co.  vs. 
Helberg,  Admstr.  124  111.  App.  113).   It  was  impossible  for  the 
jury  to  gather  any  other  meaning  from  the  instruction  than  that 
it  was  necessary  for  the  appellant  to  exercise  ordinary  care  in 
avoiding  being  injured  by  appellee's  aoproaching  car.   Instruct- 
ions must  always  be  considered  in  the  lis-ht  of  the  evidence 
and  the  subject  matter  of  the  law  suit.   (Atchison  vs.  McKinie 
S33  111.  106)   As  applied  in  this  particular  case  to  the  evidence 
adduced  in  it,  the  said  instruction  was  not  erroneous  and  was  not 
prejudicial  to  appell£,,nt's  case.   The  objections  to  appellee's 
instructions  8,  9,  10  and  11  are  very  much  the  same  as  that  made 
to  the  7th  instruction.   The  c  urt  fully  instructed  the  jur;y  as 
to  the  meaning  of  the  term  "ordinary  care"  in  the  fourth  instruct- 
ion given  on  behalf  of  appellant  and  we  see  no  lack  of  harmony 
in  the  use  of  the  term  as  it  is  emoloyed  in  the  various  instuctions 
given  b^  the  court. 

It  is  contended  by  counsel  for  apoellant  that  appellee"'s 
tenth  instruction  assumes  megligence  on  the  part  of  a  ipellant. 
Standing  alone,  this  instruction  might  possibly  be  open  to  the 
att  ck  made  upon  it,  but  in  view  of  all  of  the  instructions  given 
in  the  case,  no  harm  was  done  appellant  by  the  inartful  language 
employed  in  this  instruction.   Instructions  are  to  be  read  and 
considered  as  a  series  and  when  so  ccnsiderdd,  if  the  law  has 
been  fairly  stated  as  a  whole,  it  will  be  held  that  the  jury  has 
been  correctly  informed  as  tc  the  law  applicable  to  the  case. 
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(Loxirence  vs.  Goodwin  170  111.  309;  Aaieric&n  Car  Company  V8.  'K^J^ 
Wm.    226  111.  227) 

There  is  no  error-  in  the  .action  of  the  court  in  ccBnaection 
with  appellant's  refused  instruotion  No.  1.   The  same  instruction 
in  substance  was  contained  in  the  first  given  instruction  asked 
by  appellant » 

After  a  careful  examination  of  the  record  in  this  case,  we 
are  of  the  view  that  the  court  did  not  coromit  any  error  in  its 
ruling  u  lon  the  admissibility  of  evidence  or  in  the  giving  or 
refUsii  of  instructions.   We  can  not  say  that  the  verdict  and 
jiudgment  are  against  the  manifest  weight  of  the  evidence.   It 
wuuld  certainly  appear  that  upon  the  third  trial  of  the  cauae, 
all  of  the  available  facts  in  sup  .ort  of  the  contenticnb  of  the 
respective  parties  would  be  oroduced.   Kvhether  or  not  the  injuries 
of  were  caused  by  the  negligent  operation  of  ap)ellee's  car  or 
"by  the  lack  of  ordinary  care  on   the  part  of  appellant,  or  from 
both,  was  fairly  submitted  to  the  jury  and  under  the  circumstances 
we  can  not  disturb  the  jury's  findings.   The  judgment  is  affirmed. 

Judgment  affirmed. 
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SECOND  DISTRICT.  '  \  ^^^  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appelate  Court,  at  Ottawa,  this y  4^-^^— day  of 

^/'V^/ — ty'~',  __in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-    x^t^v-t-^-p 

''of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COUaT , 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  Imird  day  of  October, 
in  the  year  of  our  Lord  one  thousand  jrine  hundr:;d  and 
twenty-twd(,  within  and  for  the  Seco/d  District  of  the  State 
of  Illinois: 


Present--The  Hon.  NORMAN  L.  JONES /^Pres  iding-  Jus  t  ice  . 
Ho^.  AUGUSTUS  A.  PA^TLOW,  Justice 
Hon\  THOMAS  M-  JE'^T,  Justice 
Clerk. 


JUSTiJS  L.  JOHNS( 

\ 
CURTiS.  AYERS, /Sheriff, 


2 


4^1 


;2_ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

'p'')     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


General  No.  7075  No.  38 

Sinclair  Refining  Company, 

Appellant > 
▼8*  Appeal  from  Lake 

Joseph  Pester, 

Appellee 

Jones,  P>J, 

The  appellant  brought  a  suit  in  assiimpsit  against  appellee  for 
the  recovery  of  a  balance  alleged  to  be  due  it  from  the  appellee  on 
aocoimt  of  merchandise  sold  and  delivered.  The  cause  was  tried  be^^ 
fore  a  jury  and  a  verdict  was  rendered  in  favor  of  the  defendant. 
Judgment  was  entered  thereon  in  bar  of  the  action  and  against  the 
plaintiff  for  costs.  This  cause  is  now  here  on  appeal* 

Appellee  was  engaged  in  selling  oils,  and  he  purchased  the 
same  from  appellant.  Deliveries  were  made  by  drivers  of  appellant. 
On  such  occasions,  if  the  appellee  paid  cash  upon  delivery  for  the 
oil,  a  receipt  for  such  payment  was  given  him.  When  he  did  not 
pay  cash  for  the  oil,  a  ticket  was  made  out  in  triplicate  showing 
the  quantity  of  oil  delivered,  the  price  and  the  date.  This 
ticket  was  then  signed  by  appellee.  Being  unable  to  read  or  write 
he  made  his  signature  by  mark.   The  testimony  tends  strongly  to  show 
that  he  generally  failed  to  pay  cash  on  delivery  but  at  the  time  of 
the  next  delivery  he  would  make  a  payment  for  the  whole  or  some 
part  of  the  oil  delivered  to  him  on  former  occasions.  This  practice 
was  not  invariably  followed  out .   Whenever  he  made  payments  on  prior 
deliveries  he  was  given  a  receipt  and  he  testified  that  these  receipts 
were  then  hung  upon  a  hook  in  his  shop. 

On  the  trial  of  the  cause  appellant  introduced  in  evidence  44 
tickets,  duplicates  of  which  it  was  claimed  were  given  to  appellee 
at  the  time  of  the  delivery  of  oil  which  was  not  paid  for  on  such 
occasions.  It  is  nowhere  disputed  that  the  oil  mentioned  in  such 
tickets  was  delivered  to  appellee  nor  Is  it  disputed  that  at  the 
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time  such  deli7erles  were  made  the  oil  was  not  paid  for.  Appellee 
Insists  that  payments  fully  covering  such  deliveries  were  afterwards 
Bade.  However,  he  produced  no  receipts.  He  kept  no  books  and  evi- 
dently relied  altogether  upon  his  memory* 

The  court  gave  the  following  Instruction  at  the  request  of  the 
appellee  "If  you  believe  that  the  defendant  paid  for  all  goods  sold 
and  delivered  to  him  by  the  plaintiff  In  this  case,  at  the  time  sub- 
sequent deliveries  were  made  by  the  plaintiff,  and  that  the  agents 
of  the  plaintiff  were  duly  authorized  to  collect  unpaid  balances  from 
the  defendant,  and  that  the  said  sigents  did  keep  and  retain  some  of 
the  money  so  collected,  or  did  sell  and  receive  money  for  goods  which 
were  to  have  been  delivered  to  the  defendant,  and  which,  accounts  of 
the  company  show  were  delivered  to  the  defendant,  then  the  defendant 
is  not  liable  for  the  moneys  so  kept  and  received.  If  any,  by  the 
agent  or  agents  of  the  plaintiff,"  There  was  no  basis  whatever  for 
the  giving  of  this  Instruction.  There  is  not  a  particle  of  evidence 
on  the  case  even  tending  to  show  that  the  drivers  who  delivered  the 
oil  kept  and  retained  any  of  the  money  they  collected  from  appellee 
nor  that  any  of  them  sold  to  others  any  of  the  oils  intended  for 
delivery  to  appellee.  The  prejudice  likely  to  result  from  the 
giving  of  such  instruction  is  so  patent  and  obvious  it  needs  no 
disoasslon.  It  was  error  for  the  court  to  give  an  instruction  not 
predicated  on  the  evidence.   (Boldenwiok  vs.  Cahlll,  187  111.  318 j 
Harvey  vs.  McQulrk,  158  111,  App.  50) 

This  cause  is  rtvarsed  and  remanded  to  the  trial  court  for 
a  new  trial. 

Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    )    ^  ^     ,      .    ,      v        „       r^       . 

SECOND  DISTRICT.  f  ^''^        I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  Uie  seal  of 
said  Appelate  Court,  at  Ottawa,  this  -  / y^t-^^^.^day  of 

^  y^t.^t^-'i/^-^^  Jn  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty--    yOtyi^^ 


Clerk  of  the  Appellate  Court. 


noi<^\ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  i;rlne  hundr3d  and 
twenty-two,  within  and  for  the  Secog^  District  of  the  State 
of  Illinois: 


Present--The  Eo^n..    NORMAN  L.  JONES,  /residing  Justice, 
Hon..  AUGUSTUS  A.  PART^OW,  Justice. 


Honi  THOMAS  M,  JETT/  Justice, 


JUSmJS  L.  JOHNSON  J  Clerk, 

I  / 

CURTIS.  AYERS,  S^feriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

sQ^fl     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Bo.  7079  No.  31 

Ellas  i^einstein.  Appellee, 

vs. 
Sameul  Schwartz,  Appellant. 
Appeal  from  Circuit  Court  of  Luke  County. 
Jones,  P.  J. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee, 
Feinstein  and  against  appellant,  Schwartz  for  f 1,607. 17  and 
costs  recovered  in  an  action  of  assumpsit.   Appellant  was  a  deal- 
er in  certain  soft  drinks  made  by  Pabst  Brewing  Com  )-:ny.  Appellee 
was  a  customer  of  aooellant  and  purchasea  large  CLuantities  of 
Pablo.  ^(-   was  entitled  to  a  rebate  or  credit  for  all  empty  cases 
and  bottles  which  he  returned.   The  controversy  between  the 
parties  to  this  suit  invflilves  only  such  rebate  or  credit.  Before 
entering  upon  ktrial  it  w.s  stipulated  between  the  parties  that  the 
account  between  them  s  howed  a  balance  against  appellee  amounting 
to  $6,042.38,  subject,  however,  to  whatever  offset  or  credit  he 
is  entitled  to  because  of  teturned  cases  and  empty  bottles. 

The  finding  of  the  jury  that  there  was  $1,607.17  due  Feinstein 
after  charging  him  with  the  said  above  mentioned  balance  seems  to 
be  justified  by  the  evidence. 

The  point  seriously  insisted  upon  for  a  reversal  of  this  case 
is  that  the  court  refused  to  give  the  following  instruction  to 
the  jury:  "You  are  the  sole  judges  of  the  weight  of  the  evidence 
and  of  the  credibility  of  the  witnesses  and  if  you  believe,  f r^ m 
the  evidence  that  any  witness  has  willtilly  sworn  falsely  as  to  any 
material  fact  in  this  case,  you  may  unless  the  same  is  corroborated 
by  other  credible  evidence  or  fact  and  circumstances  in  evidence, 
disregard  the  whole  or  any  part  of  the  testimony  of  such  witness, 
and  in  oassing  on  the  credibility  of  any  witness  or  the  weight  to 
be  given  to  his  testimony,  you  may  consider  his  manner  and  conduct 
upon  the  stand,  as_  means  of  knowledge,  the  relationship  of  the 
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party,  if  any,  and  the  interest  that  he  may  have  in  the  result 
of  the  caae." 

We  held  in  Conlon  vs.  C.  G.  W.  Ly.  Co.  139  App.  555  that 
where  some  of  the  statements  of  a  v/itness  on  direct  and  cross 
examinations  are  not  consistent  and  harinonious  with  each  other,  it 
is  error  to  refuse  an  instruction  advising  the  Jury  that  if  they 
believe  any  witness  has  wilfully  and  knowingly  sworn  falsely  to 
any  fact  material  to  the  issues  in  the  case,  they  are  !%t   liberty 
to  disregard  the  entire  testimony  of  such  witness,  except  i.^  so 
far  as  it  may  have  been  corroborated  by  other  Ci  edible  evidence 
or  by  facts  and  circumstances  jroven  on  the  trial.   We  see  no 
reason  to  depart  from  the  holding  in  that  case  and  if  the  instruct- 
ion asked  for  in  the  Conlon  oaae   had  been  tendered  to  the  court  in 
the  instant  case,  it  no  doubt  would  ha'be  been  give^  But  an  exam- 
ination of  the  instruction  now  comjplained  of  will  disclose  that  it 
is  loosely  constructed  and  quite  difficult  of  understanding.   Whether 
the  jury  understood  that  they  uAght  disregard  false  testimony  cnly 
when  it  was  not  corroborated  b^  other  credible  evidence  or  facts 
and  circumstances  in  evidence,  is  not  at  all  clear.   It  is  jossible 
to  make  the  instruction  clear  by  a  transposition  of  certain  of 
the  language  employed.  i3ut  the  ccurt  is  not  required  to  re-draft 
or  re-construct  instructions.   We  are  mindful  of  the  serious  and 
exacting  task  of  the  trial  judge  in  examining  and  passing  u  )on 
instructions  at  the  close  of  a  trial.   It  ought  not  to  be  expected 
of  him  that  he  will  take  the  time  to  remodel  Lmbiguous  instructions 
in  order  to  put  them  in  prober  shape  to  be  given  to  the  jury. 

There  is  another  mistake  in  this  instruction  which  is  obvious  to 
everyone  in  the  legal  profession  but  which  might  not  be  apparent 
to  a  layman,  and  therefore  th^  meaning  of  the  instruction  cculd 
not  be  appreciated  by  the  jury.   The  instruction  concludes  as  follows. 
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"YoTi  may  consider  his  manner  and  conduct  upon  the  stand  as  means 
of  knowledge"etc.  Umdouhtedly  'he  use  of  the  word  "as"  was  a 
typographical  error  and  the  word  intended  to  be  used  was  "his", 
but  the  jury  could  not  know  this,  r nd  the  instruction  standing 
as  It  does  is  unintelligible.   The  court  was  justified  in  le- 
fusing  it.   The  judgment  of  thf^  court  is  therefore  affirmed. 

Judgment  affirmed. 
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ansoQT  j|£  ^.'^^78  tui   noqff  JouLacu  ba»  x^aoMm  ela  i^LlbJioo  ^wa  froT", 
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^^^IL^Hsi'Ac.'''^^    \  -■        I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Coun. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this     LHz^^k — day  of 

/'J^X.yif'k^^'^ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- -,.^'^'^^'^''**'" 


Cleric-6f  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  thir(^fday  of  October, 

in  the  ye-^r  of  our  Lord  one  thousand  nine^fiundrjd  and 

/ 
twenty-two,  within  and  for  the  Second  District  of  the  State 

,   of  Illinois"?  / 

\  / 

Present--The  Honi  NORMAN  L.  JONES,  Pre/iding  Justice. 

Hon.UUGUSTUS  A.  PARTLO/,  Justice. 

Hon.  '^OMAS  M..   JETT,  ^stice. 

\  / 

JUSTUS  1.  JOHNSON,  /lerk.  ^ 

cuETs.V^Rs,  sh^iff.      22  7  I. A.  614^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

"     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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7082  88 

George  W.   Broraa,  Appellant, 

vs.  Appeal  from  Stark, 

Robert  Conover,  Appellee. 

Jones,   P.   J. 

Broun  sued  Conoyer  in  the  circuit  court  of  Stark  County  to  recover 
conmiissions  for  the  sale  of  real  estate  and  filed  a  decli>ration  contain- 
ing three  special  counts  and  the  common  counts.   The  special  coujits  alleg- 
ed that  Conover  owned  a  farm  in  Marshall  County  and  employed  Brown  to 
procure  a  purchaser  therefor  and  arranged  to  pay  him  a  commission  for 
procuring  suoji  purchaser  and  that  Brown  did  procure  a  purchaser  to  whom 
Conover  sold  the  land,  and  that  Conover  had  not  paid  him  the  agreed  com-' 
misaion*  Conover  filed  a  plea  of  non-assumpsit.   The  eause  was  tried 
hy  a  JTiry.  At  the  end  of  all  the  evidence  plaintiff  asked  the  court 
to  instruct  the  jury  to  find  for  him  in  the  sum  of  $500.00.  'I'his  instruct- 
ion the  court  refused.   The  Jury  found  for  defendant.   A  motion  for  a 
new  trial  hy  plaintiff  was  denied.   Defendant  had  judgment  and  plantiff 
aj^peals. 

It  was  not  definitely  t^greed  ^:t  first  what  the  commission  should 
be,  but  it  was  finally  agreed  that  it  should  be  $500.   Brown  interested  one 
Lyon  in  the  premises  and  showed  the  farm  to  him  and  introduced  hiiii  to 
Conover  and  afterwards  the  parties  all  went  to  Henry  aaad  Lyon  and  Con- 
over afterwards  went  to  a  bank  and  the  contract  was  there  prepared  and 
executed.   It  was  not,  however,  a  contract  for  the  unqualified  sale  and 
purchase  of  the  farm.   The  contract  was  dt.ted  July  31,  1919.   The  price 
named  in  the  contract  was  $60,000,  of  which  sum  $2,000  was  paid  down^ 
|l5,000  was  to  be  paid  on  March  first,  19201,  and  on  that  day  the  deferred 
payments  were  to  be  secured  by  a  first  mortgage  on  the  land.   Said 
contract  contained  also  the  following  orovision:   "The  party  of  the 
first  part  hereby  acknowledges  a  check  from  the  party  of  the  second 
part  for  f 2000. 00,  the  same  when  paid  being  accepted  as  a  prepayment 
on  the  amount  due  March  1st,  1920,  but  in  event  of  the  party  of  the 
second  part  failing  in  his  agreemtnt,  the  said  sum  of  $2000.00  shall  be 
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retained  lay  the  party  of  the  first  part,  as  loss  or  damage  to  him  on 
account  of.suoh  failure,  and  this  agreement  shall  then  he  considered 
otherwise  null  and  void."   This  in  substance  lii.e  the  contract  inTolved 
in  Lawrence  v.  Hhodes,  188  111.  96.   It  was  held  that  this  was  only  an, 
option  contract  and  that  the  agent  in  that  case  did  not  effect  a  sale  "by 
procuring  a  purchaser  who  entered  into  such  a  contract  only.   It  was  there 
said;  "If  he  saw  fit  to  forfeit  the  $1500,  as  he  had  the  oition  to  do,  no 
»ale  was  effected  and  no  compensation  earned  b;>  aiipellee.   I^i  order  far 
a.ipellee  to  comply  with  his  undertaking  so  as  to  entitle  him  to  compensation 
he  was  bound  to  produce  a  purchaser  who  was  willing  to  enter  into  a  valid, 
binding  and  enforceable  contract  for  the  purchase  of  the  premises,  and  not 
one  who  was  only  willing  to  take  an  option  thereon."   This  case  was  cited 
with  approval  in  Bunn  .v.  Keach,  214  111.  259.  If  when  March  1,  1920, 
came,  Lyon  had  made  the  payments  and  given  the  notes  and  secuirity  specified 
in  the  contract.  Brown's  commission  would  then  have  been  earned,  but  be- 
fore that  time  came  lyon  forfeited  the  contract.   Conover  still  owns  the 
Ittfcid.   He  has  the  $2,000  as  the  money  which  he  was  to  retain  as  his 
damages  if  Lyon  did  not  exercise  his  option  to  buy.   But  in  the  language 
of  Lawtenoe  v.  iihodes,  supra,  no  sale  was  eflected  and  no  compensation  was 
earned  by  the  plaintiff. 

Brown  argues  that  it  was  a  fraud  for  Conover  to  have  entered  into 
a  contract  which  Contained  this  option  clause.   The  proof  does  not  suoport 
this  contention.  Brown  went  away  from  the  bank  where  Conover  and  L^^en 
were  discussing  the  matter  for  a  Icng  time.  What  was  there  araid  is  not 
in  procf}   There  is  no  proof  that  Lyon  would  have  signed  the  contract  with 
this  option  feature  left  out.  We  must  assume  that  Conover  obtained  as 
favorable  a  contract  as  Lyon  would  make. 

Some  criticism  is   made  of  the  ruling  of  the  court  on  iBtructions, 
but  as  the  undisputed  evidence  is  that  Brown  is  not  entitled  to  recover, 
it  is  unnecessary  to  discuss  those  rulings. 
,j,    -         The  judgment  is  affirmed. 
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'^n;?o?o^\s4ir '''  \  -•  I,  JUSTUS  L.  JOHNSON,  CI.-,  of  the  Appellate  Court. 
in  and  for  said  Second  District  of  the  State  of  IlHnois.  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opu.ion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affixUi^seal  of 
said  AppeUate  Court,  at  Ottawa,   this-  ./ -^^■'^^day  of 

^rL^f-'t/^^'Z^ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-  .X'^''^-'^*';^ , 


Opu^^^ti't<3- 


CMrof  the  AppeU-ate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  ^liird  day  of  October, 
in  the  yea^  of  our  Lord  one  thousand^'nine  hundred  and 
twenty-two^,  within  and  for  the  S&cond  District  of  the  State 
of  Illinois\  / 

Present--The  Kori.  NORMAN  L.  JONES,  Pres  iding-  Jus  t  ice  . 

Hon i  AUGUSTUS  A.  PARTLOW,  Justice. 

\  f 

Hon.lTHOMAS>M  .JETT,  Justice. 

I      / 
JUSTlfe  L.^^OHNSON,  Clerk.  j 

CURT  |.  AYERS,  Sheriff.   4*  ^  7'  I«A«  615 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
5j  '   ^   '"//     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


General  No.  7084.  JJo.  34 

Clark  &  Tes8,  Appellants, 

vs.  Appeal  from  Stark. 

Chas.  P/  Dewey,  Appellee. 

Jones,  P.  J. 

The  appelle  was  the  owner  of  a  half  section  of  land,  in 
Star^k  Couutj?  and  in  the  latter  part  of  the  year  1919  he  listed 
the  said  land  with  sever^.l  real  estate  hrokers  for  sale.  Among 
them  were  the  appellant,  Ellsworth  Clark  and  Fred  Tees,  Jr.  who 
were  doing  tusinesa  under  the  firm  name  of  Clark  &  Tess.   Some- 
time about  the  first  of  the  year  .1920,  the  appellant,  Clark, 
endeavored  to  interest  W.  D.  Dye  as  a  purchaser  and  took  Dye 
out  to  the  farm  to  look  it  ov;r.  According  to  the  testimony  of 
Clark,  I>ye   after  having  examined  the  farm  stated  that  he  would 
like  to  "buy  it  but  could  not  close  the  d^al  just  at  that  time;  and 
that  he  would  soon  have  a  sale  on  his  farm,  after  which  he  would  enter 
into  negotiations  looking  towards  the  purchase  of  the  farm.   Dye 
denied  that  he  made  such  stt.tements  tu  Clark  but  says  that  he  told 

4|ift  he  was  not  interested  in  the  farm.   The  record  does  not  disclose 

it 
whether  or  not  Dye   afterwards  had  a  sale  on  his  farm,  but/is 

apparent  that  no  further  negotiations  between  appellants  and  Dye 

were  had  uatil  the  following  September,  ^je ,   who  is  also  a  real 

estate  broker,  claims  that  prior  to  this  last  mentioned  date 

and  about   the  month  of  July,   Deviey  listed  the   farm  with  liim  for 

dale  and  that  he,  ^je ,   afterwards  entered  into  a  contract  with 

Dewey  whereby  Dewey  was  to  ^ell  the  land  to  him.   This  contract 

of  sale  was  entered  into  between  Dewey  and  Hje   on  October  6th,  1920. 

Clark  testified  that  Dye  told  him  in  September,  1S20,  that  he.  Dye, 

was  still  interested  in  the  jlcce.  ^je ^   however,  says  that  at 

th^  t  time  he  told  Clark  he  had  bought  the  place. 

After  the  execution  of  the  contiact  of  October  6,  between 
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Dewey  and  Dye,  Dewey  *old  the  land  at  a  profit  to  himself,  tSb   one 
William  H.  Hartz,  whose  attention  had  already  been  drav»n  to  the 
farm  by  appellants.  At  the  instigaticr  of  J>Ye ,   a  deed  was  made 
direct  from  Devs^  to  Hartz  in  order  to  avoid  successive  conveytonces 
and  to  save  the  cost  of  revenue  t,tamps,  etc. 

The  price  paid  for  the  land  b.  Dye  was  |76,800.   This  is  a 
suit  for  a  commission  of  two  per  cent.   The  cause  was  tried  hy 
a  ^ury.  A  verdict  was  returned  in  favor  of  the  defendant,  the 
appellee  here,  and.   the  cause  is  before  us  on  appeal. 

It  is  strenuously  insisted  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence.   It  must  be  conceded  that  there 
is  much  testimony  in  the  case  tending  to  eupport  the  contentions 
of  the  appellants,  but  whether  or  not  they  were  the  procuring 
cause  ifftf  the  sale  to  Dye   was  squ;  rely  presented  to  the  jury.   There 
wa3  also  a  very  considerable  amount  of  testimony  in  favor  of  the 
contentions  of  appellee.   The  jury  saw  and  heard  the  witnesses. 
They  were  in  the  best  possible  position  to  judge  of  the  weight 
and  credit  to  be  given  to  the  testimony  of  each  of  them.   They 
found  the  issues  in  favor  of  ap  )ellee  and  whatever  may  be  our 
impression  as  to  the  merits  of  the  relative  contentions,  v.-e  can  not 
say  that  the  finding  of  the  jury  was  against  the  manifest  v^eight 
of  the  evidence. 

It  is  also  urged  by  the  appellants  that  the  court  committed 
reversible  error  in  reference  to  instructions  both  given  and 
refused.   The  first  complaint  in  reference  thereto  is  that  the 
court  refused  to  give  the  follov>(ing  inotruction.   "The  court 
further  instructs  the  jury,  that  if  you  find  from  the  evid. nee, 
that  the  plaintiffs  have  )roved  their  case,  by  the  greater  weight 
oi  all  the  evidence  in  the  eaae,  then  it  would  he  your  duty  VtS 
find  a  verdict  in  their  favor."  Standing  t-lone  no  criticism 
can  be  made  of   this  ins  ruction.   However,  the  court  gave  an 
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iastruotion  at  the  request  of  a  ))ellant  in  which  the  jury  was  told 
that  although  the  turden  la  uoon  plsiiatiff  to  oroye  their  case  by 
the  greater  weight  of  all  the  videnoe,  still,  if  after  hearing 
all  the  evidence  and  inatruotions  of  the  court,  the  jury  finds 
that  the  evidence  preponderates  in  plaintiff's  favor,  although 
but  slightly,  this  would  be  a  sufficient  preponderance,  and 
the  jtiry  should  in  th^t  event  find  in  favor  of  the  plaintiff. 
It  will  be  readily  observed  that  all  of  the  elements  contained 
in  the  refused  instruction  are  found  in  the  given  in^trtctit n. 
Therefore,  the  appellants  suffered  no  ini^ury  by  the  refusal  of  said 
instruction. 

Complaint  is  also  mad  because  the  court  modified  certain 
instructions  tendered  b'/  appellants.   The  instructions  as 
tendered  required  the  jury  to  believe  from  the  greater  weight 
of  evidence  that  Dye   was  procured  as  a  purchaser  through  the 
instrujnentalilify  of  the  plaintiffs.   The  court  modified  the 
insi-ruction  by  requiring  that  the  mrchaser  be  proc  red  through 
the  instrumentality  and  solicitation  of  the  plaintiffs.   We 
believe  the  instructions  as  they  were  tendered  were  correct  and 
were  not  in  need  of  the  modifications  made.   If  a  mrchaser  was 
procured  through  the  instrumentality  of  the  plaintiffs,  it 
matters  not  whether  that  Iniitrumentality  ccnsisted  of  solicitation 
or  something  else. 

Another  instruction  tendered  by  plaintiffs  (the  instructions 
are  not  numbered  either  in  the  brief  or  absiract)  in  addition  to 
being  modified  as  above  set  out,  was  further  modified  by  the 
court  and  as  modified  told  the  jury  that  if  they  believe  from 
the  greater  weight  of  the  evid  nee  that  Dewey  employed  plaintiffs 
to  sell  his  farm  and  that  they  accepted  said  employment  and  first 
solicited  Dye  to  look  at  the  lands  and  that  D^e  in  ccnsequcnce  of 
said  solicitation,  became  the  mrchaser,  the  plaintiff  would  be 
entitled  to  recover.   It  is  rather  hard  to  tell  whether  the 
insertion  of  the  word  first  makes  the  instruction  mean  that  the 
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jury  was  tc  believe  that  plaintiffs  accepted  em  )loyment  and  that 
thereupon  and  before  doing  anything  else,  they  bolieited  Dye, 
or  whether  they  mast  believe  that  Dye  was  solicited  by  plaintiff 
before  he  was  solicited  by  any  other  agent  of  the  owner.   In 
this  connection  it  may  be  said  that  according  to  Dye   s  testimony, 
his  attention  was  first  called  to  the  farm  by  H.  C.  Cox,  also 
an  agent  for  the  sale  of  the  land.   No  matter  which  interpretation 
may  be  given,  the  modification  was  in  our  judgment  a  harmless  one 
and  the  jury  was  not  mislead  by  it.   After  considering  the  instruct- 
ions as  a  series  and  toking  them  as  a  whole,  it  is  impossible  to 
conceive  that  the  jury  had  any  other  idea  of  the  question  oefore 
them  than  whether  or  not  appellants  were  the  procuring  cause  in 
bring  about  the  sale  to  Dye,  so  as  to  entitle  them  to  commissions. 

Error  is  also  assigned  because  of  the  court's  maling  upon 
admissibility  of  evidence »   It  will  serve  no  useful  purpose  foi:' 
us  to  fully  set  out  all  the  objections  made  in  this  regard.   It  is 
sufficient  to  say  that  there  was  no  substantial  error  committed 
by  the  court.   We  are  of  the  opinion  that  the  judgment  should  be 
affirmed. 

Judgment  Affirmed. 
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'^^L^CO^o^'rsx'^KXc'i!''"'  1-  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foreg-oing  is  a  true  copy  of  the  opunon  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affixthe  seal  of 
said  Appellate  Court,  at  Ottawa,  this.  / ^^tiZZ^-^^y  of 

y7i^^^^^^''t/^_  _        in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  iw'tnty-yi'^'''^-'^  - 


Clei\gythe  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  th^d  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nijfe  hundred  and 
twenty-two,  within  and  for  the  Second/District  of  the  State 
of  Illinois:  # 

Present--The  Hon.  NORMAN  L,  JONES,  P|$siding-  Justice. 
Hon.  AUGUSTUS  A.  PART^W,  Justice. 
Hon.  THOMAS  /y|.  JETT  ,/Jus  t  ice  . 
JUSTUS  L.  JOHNSON, /Clerk. 
CURT  S^l  AYERS,  Sblriff.        _         ^    --s  -|  EC  '^ 


0^  '    "'V. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7^ 


General  Uo.  70 b3  No.  40 

Lem  Noice  and  Thomas  Parker,  Appellees, 

vs.  Appeal  from  Grundy, 

William  Welsh,  Appellant. 
Jones,  P.  J. 

The  facts  in  this  case  and  the  law  applicable  thereto 
are  substantially  the  seme  as  those  involved  in  the  case  of 
Noiee  and  Parker  vs.  Welsh,  the  opinion  in  which  case  was  filed 
in  this  court  on  the  5th  day  of  August,  19E2.   The  judgment  here 
is  controlled  by  cur  opinion  in  that  case.   Therefore,  the 
judgment  in  this  case  is  af fir  ed. 

Judgment  affirmed.  n 


STATE  OF  ILLINOI 

SEJCONP   DISTRICT.  \  "^^  I, 

\n  and  for  said  Second  District  of  the  St,it< 
reby  certify  that  the  foretjoing  i 
tUitled  cause,  of  record  in 

In  Testii,,  ... 
sard  Appel: 
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'^^L?oSn^'™'i^'''    I-        I.  JUSTUS  L.  JOHNSON.  ClerKoi  .he  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opniion  of  the   said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this     /j*^_^^^._day  of 

^ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-^''**''*'^'' " 


'of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 

in  the  year  of  our  Lord  one  thousand  nine  Jiundr^d  and 

/ 
twentj[-two,  within  and  for  the  Second  District  of  the  State 

of  Illinois: 


Present--The  Hon.    NORMAN   L.    JONES,    P^siding  Justice. 

'"'■''  f 

iHon.    AUGUSTUS   A.    PART&t)W,    Justice. 

%on.    THOMAS   M,  JETt/jus  t  ice  . 

■f 
JUSTUS    L.    JOHNSOl^f  Clerk. 

CQRT  S.  AYERS,^^eriff .     22T  X  •  A'^  '- 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


^ 


7096  42 

Etta  M.  Hartley,  appellant, 


vs. 

Mystio  Workers  of  the  'World, 
appellee. 


Appeal  from  itark 


Jones,  P.  J.   Etta  M,  Haafcley  was  the  benefioiary  in  a  certificate 
issTied  hy  the  Mystic  Workers  of  the  World  to  her  hubhand,  Arthur  g. 
Hartley,  2©  died  and  she  "brought  this  suit  to  recover  the  sum  sayahle 
hy  defendant  to  her  under  the  terms  of  said  cer  ificate.  ^he  filed  an 
aioropriate  declaration  uoon  the  certificate.   Defendant  filed  the 
gener  1  issue  and  two  special  pleas.   'I'he  general  substance  of  the 
special  pleas  was  that  the  contract  "between  the  society  and  Hartley  'nVfa-s 
evidenced  by  the  constitution  .and  by  laws  of  the  society  and  Hartley's 
application  for  membership  c.n4  by  the  beneficiary  certificate  issued 
"by  the  society.   The  oleas  set  up  that  Hartley  agreed  to  abide  by  all 
the  Isws,  rules  and  regalations  of  the  order,  now  or  hereafter  in  force, 
c-nd  that  his  application  was  the  basis  of  the  contract;  that  the  con- 
stitution and  by  laws  required  the  ap  jlicant  to  conform  to  the  laws  of 
the  order,  then  or  thereafter  in  force;  that  section  53  o±  the  consxi- 
tution  provided  that  no  mortuary  benefit  shculd  be  paid  to  the  benefic- 
iary of  any  one  whose  death  was  caused  directly  or  indirectly  in  whole  or 
in  part  as  a  result  of  his  own  wilfui  aot  or  the  violation  or  attesroted 
violation  of  ar^  of  the  laws  o±  the  cou.ityy;  that  before  the  death  of 
Hartley  said  section  53  was  amended  as  section  1£6,  wlaich  provided  that 
if  a  benefit  member  died  through  or  by  his  own  violation  or  attempted 
violation  of  any  criminal  law  or  laws  against  misdemeanors,  then  the 
benefit  certificate  shall  be  i-oso  facto  null   and  void;  that  said  amend- 
ment was  in  full  force  and  effect  before  and  at  the  ti.ne  of  the  death  of 
said  Hartley  and  still  is  in  force  and  binding  on  Hartley  and  h.s  bene- 
ficiary; that  in  his  ap  ilicaticn  Hartley  agreed  that  if  he  died  as  a 
result  of  the  violation  of  the  criaina'l  laws  of  the  country,  he  for  his 
beneficiaries  waived  all  rights  or  benefits  based  on  the  application. 

Tv 
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The  pleas  further  averred  that  in  said  County  of  Stark  on  Dece-mber  6,1919, 
which  w  s  the  date  of  death  alleged  in  the  declaration,  Hartley  attempted 
to  and  did  violate  the  criminal  laws  of  the  State  Of  Illinois  and  the 
laws  against  misdemeanors  and  the  laws  of  the  country,  and  did  then  and 
there  unlawfully  assault  one  Oghurn,  with  intent  then  and  there  to  commit 
a  violent  injury  on  the  person  of  saidOgburn  and  that  Ogburn,  in  defense 
of  his  person  and  to  repel  said  unlawful  assault,  so  about  to  be  committed 
on  him,  did  then  and  there  strike  said  Hartley  a  violent  blow  on  the  head 
with  a  pitchfork,  then  and  there  held  in  the  ha.nds  of  said  Ogbutm,  there- 
by 4hen  and  there  inflicting  upon  the  person  of  said  Hartley  a  dangerous  and 
fatal  wound,  from  which  and  by  reason  of  which  said  Hartley  afterwards  died; 
and  the  pleas  averred  that  the  death  of  Hartley  was  through  and  by  his  own 
violation  of  the  criminal  laws  and  the  laws  against  misdemeanors  of  the 
State  of  Illinois,  and  by  reason  thereof  the  benefit  certificate  in  the 
declaration  mentioned  became  and  is  null  and  void  a,nd  all  benefits  of 
the  plaintiff  under  said  certificate  were  forever  barred.   Plaintiff 
demurred  to  said  special  pleas.   The  demurrers  were  overruled.   Plaintiff 
elected  to  stand  by  them.   Judgment  in  bar  was  entered  against  plaintiff, 
and  she  appeals  therefpom. 

Appellant  contends  that  in  order  for  the  matters  set  up  in  said 
pleas  to  constitute  a  defense  they  should  show  that  the  violation  of  the 
law  was  of  such  a  character  that  Hartley  should  have  anticipated  that  his 
death  would  result  as  the  natural  and  probable  cnsequenoe  of  the  unlaw- 
ful act.   Vve  are  of  the  opinion  that  to  so  hold  would  be  to  write  into 
this  contract,  provisions  which  the  parties  did  not  embody  therein. 
Certainly,  the  parties  had  a  right  to  agree  that  there  should  be  no 
liability  on  this  certificate  if  Hartley's  death  resulted  from  his  own 
violation  or  attempted  violation  of  any  criminal  law  or  of  any  law 
against  misdemeanors.   They  did  make  such  a  contract  in  terms  that  were 
explicit  and  do  not  admit  of  any  such  construction  as  is  here  sought* 
We  are  of  opinion  that  the  action  of  the  ccurt  below  is  sustained  by 


s 

9df  baa  aionlXXI  %0  »SLi<i  erl;t  to   swaX  XbaIaIyo  ei{^  AtaXoiv  l>i£  An- 
baa  a9di  bXh  jboA   .^i^nffoo  :idi  to   swsl   9tf;t  i)£Ut  s^tonaMieABIfl!  tan  las*  <^^^-l 
ttamoo  ot  »i9di  bOA  a»di  facial  dttm  ^aia(S-%0  aao   iLaaBBB  xlLt^Blna  snedd 
eaaetaA  at   .xrurtf^O  tmdi  boM  axad^OblBB  lo  aoaaeq  odS  ao  \ialdk  ^eXo 
ciihjm'oo  atf  ol   tvocfa  oa   ^tLu&aaa  XiftwaXaff  Jlii^a  Xaqai  ot  be.  M:< 

Laed  sdt  no  «oX(f  taelotv  a  ^^sXtiafi  iblaa  •llita  91^dt  Jboe  aaiit  ibXi   taiii  B< 
-aiadJ'    .rrt^djjO  Jblaa  lo   eJboeiC  edt  al  Med  siad*  baa  aerit   ,3fTOldotlq  a  dtli 
baa  aaoze-%nab  a  i(eXtTafi  tias  to  aoaiaq  &d;f  aoqxr  ^altoiXtni  9i9di  Iom  a»di  X< 
;t9ll»   eJ^iawretta  ^eltiBH  Jilaa  doldw  to  aooBeTC  \rf  Ana  d»idw  aoxt   tbajc 

vo   aid   ^cf  ^na  d-^aordi  a^w  ^^eltiiiH  to  d^aaJb  adt  tadt  AaiTara  aaaXq  adt  i>4^ 

atft  to  anoitaeiflai  1t  bam  nraX  XaaimlTo  adt  to  ixoltaXoli 

©dJ    ;  "  i^os   .iloolXXl  to  atatl 

to   S-iJtexif      ij-i.  ia-  Ji.LOiv  /ijota    tiui^  et   O'.i  ^  t-Hi   ?3  -banoltaefli  adtistnLoBl 

ttltulaXl      .AaiTHd  Tcsvatot   3iow  a^raoltljriaa  i^iaa  tabnu  ttltalaXy  ad; 

ttl^  ilaX*i      .iieiiji-ievo   eiew  eie-nrflmat  ©dT      .aaalq   luloar  8  btaa  ot  JbeiiaaoJ 

,tt^^'^'^'      +»^^  ;«••>-•   i.^-r,>.f.,    -  v.j   T.  ^i      r    f  •..-,. --out      .mad^  -^d  txiata  oi  beto&ii 

•aontsiodt   aXaaqqa  sde  JbiU 

btaa  al  qa  tsB  nratitOL  f>'  i9b-to  al  tadf    a^aotaoc  tixaXXacqJ^ 

edi  to  aoxtaXolT  »di  t&cii  *oria  ijixro'.it;   \j©dt  aauatai)  a  eiailt»ao9  ot  8aeX< 

aid  tadt  A-teqloi^fna  avad  bLuodb  ^jaX^^iail  tzdi   Tatoaidri©  a  dorre  to   aav  mk. 

-waXiiff  ad;)"  to   oonavpaea  o  &X(fadoi<^  l)xia  Xan^taa  adt  aa  iLa»ot  blafym  dtaaJ 

otai   ait'xv  ot   ad  J>Xxrow  LXod  oe  ot  tadt  floiairo   ari;t  to   ^la  a*      .toa  Lti' 

.9di  i(l>orftsa  toa  btb  aaitiaq    adi  doidw  aaoisiroiq   ^toaitnoa  aid: 

S  bisjode   3i9dt   iAdi  ea-x^a  ot   tdgii  a  Jbad  eaitieq  adt    ^xUxt&tra 

mo   Bid  tnoTt  ^atlnaai  diaeb  a^xaiiisiS.  ti   etaoltiJiao   aidt  ao  \ilLliat. 

waX  xa^  .raX  Xaaiiaiio  v^  ^^  uoitaXoiv  Jbetqmatta  TO  aoltaXoi 

aT9«r  tAdi  mnmi  al  toattaoo  a  dona  siam  Cii£  \odT     •■TonaaanJbaioi  tsoiag 

•  td3tfOB  arad  ai  aa  ooitoirxtsfioo  do0b  %bm  to  tlod^a  toa  ob  bna  tiollqxi 

Zd  JbeniAtejira  ai  voXod  tijroo  adt  to  aoitoa  adi  &Adi  ttolaiqo  to  aia  a^ 
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Seltzinger  v.  Modem  Woodmen,  204  111.  508;  Gauger  v.  American  Patriots, 
263  ill.  604,  and  the  decision  of  this  court  in  Supreme  (Pent  of  the 
Knights  of  the  Maccabees  v.  Harjmers ,  81  111.  App,  560,  and  h^  the  author- 
itites  cited  and  discussed  in  those  opinions.  'It  would  serve  no 
useful  lurpcse  to  burden  this  opinion  with  a  recital  of  what  is  decided 
in  these  oases,   '-^'he  sum  and  substance  of  it  all  is  that  the  oarties 
had  a  right  to  make  such  a  contract  and  that  the  contract  they  made  is 
not  susceptible  of  the  construction  contended  for  by  appellant. 
/  The  judgment  is  therefore  affirmed. 
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'^^Loo?B^\s4:r ''•  1-  -  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  ophiion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  af_^the  seal  ot 

said  A^p^Uate  Court,  at  Ottawa.  this_  ^^^ day  of 

in  the  year  of  our  Lord  one  thousand 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Jmird  day  of  October, 
in  the  year  of  our  Lord  one  thousand  jfine  hundred  and 
twenty-two,  within  and  for  the  Sec^d  District  of  the  State 
of  111 inois : 


Present--The  Hon.  NORMAN  L.  JONE^*  Presiding-  Justice. 

I^Dn.  AUGUSTUS  A.  PI^RTLOW,  Justice. 

\  / 

Ecki.  THOMAS  t^   JfTT,  Justice, 


JuItUS  L.  JOHn/oN,  Clerk,      '..|   /   /  ^'■"^-  I  *^-\f' 


CURf  S.  AYERS',  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
UOT  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following-,  to-wit  : 


G«neral  No*   7097  No.   43. 

Henry  Enott,  appellant, 

TB«  Appeal  from  Winnebago 

Frank  J.  Fry,     appellee, 

Jones,   P.J. 

This  Is  an  action  bro\ight  by  Henry  Knott,   appellant,   against 
Frank  J.  Fry,  appellee,   to  recover  for  personal  injuries  sustained 
by  appellant  and  for  damages  to  his  automobile  alleged  to  have 
resulted  from  a  collision  between  the   car  of  appellant  and  that  of 
appellee.     A  trial  was  had  before  a  jury  which  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  defendant.   Fry.     The  only  ground 
urged  for  the  reversal  is  that  the  verdict  and  judgment  are  against 
the  manifest  weight  of  the  evidence* 

At  about  10:30  o'clock  of  the  morning  of  Jantiary  1st,   193C, 
Henry  Knott  in  company  with  his  wife,    son  and  daughter-in-law  were 
riding  in  a  five  passenger  Buick  oar  driven  by  his  said  eon,   Harold. 
On  the   front  seat  by  the   side  of  the  driver  was  his  wife,  Nora 
Knott,    and  on  the   rear  seat  was  the  appellant,  Henry  Knott  and  his 
wife,    Carrie  B,   Knott.     The  appellant  was  seated  on  the   right  hand 
side*      They  came  from  Holcomb  and  were  driving  to  Rockford.      They 
had  reached  the  outskirts  of  that  City  and  were  proceeding  north 
on  Kishwaukee  Street  which  is  the  main  street   for  north  and  south 
travel  through  Rockford.     Eighteenth  Avenue  crosses  Kishwaukee 
Street  at  right  angles.     Ihere  are   street  car  tracks  rtmning  south 
on  Kishwaukee   Street  to  Eighteenth  Avenue   where   they  turn  west* 
They  are   laid  a  little   to  the    west  of  the    center  of  Kishwaukee 
Street  and  slightly  to  the   south  of  the  center  of  Eighteenth  Avenue. 
The  day  was  clear  and  cold.     The   streets  were   slippery,   being  covered 
with  Ice.      Shallow  tracks  had  been  worn  in  the   ice  by  automobile 
traffic.     Appellant's  car  was  on  the   right   side  of  Kishwaukee  Street 
aad  just  as  it  had  reached  the  center  of  said  street  intersection  or 
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a  little  aorth  thereof  the   oollision  ocoured  between  it  and  the 
car  of  appellee.     Appellant's    car  was  forced  into  an  electric  light 
pole  located  near  the  north  east   corner  of  said  street  intersection 
anl  he  thereby  received  serious  injuries  including  tht   fracture  of 
the  ekull,   tht   loss  of  his  right  eye,   a  broken  right  leg  and  also 
a  broken  shoulder  with  other  damage   to  his  right  arm  greatly  im- 
pairing its  use. 

It  does  not  appear  how  wide  either  of  the   streets  are  but  the 
spaoe  used  for  automobile e  on  Eighteenth  Avenue  is  north  of  the 
street  railway  tracks.     Both  sides  of  the   railway  tracks  are   used 
for  automobile   travel  on  Zishwaukee   Street.     At  the   south   -vest 
corner  of  the   street  intersection  is  located  a  store  building. 
There   is  an  open  space   immediately  south  of  said  store  building  and 
also  immediately  west  thereof  so  that  a  person  who  is  in  a  proper 
position  on  either  street  may  look  beaind  said  store  building  izpoa 
the  other  street.     The   store  building  does  not  extend  as  far  north 
as  the    side  walk  along  Eighteenth  Avenue.     North  of  the    sidewalk 
are  poles  for  electric  wires.     The  north  rail  of  the  railroad  is 
twelve  to  fifteen  feet  north  of  the  north  line  of  said  sidewalk, 
Appellee^s  car  was  in  Eighteenth  Avenue  north  of  said  north  rail. 
He  claims  that  at  a  point  ninety  feet  from  the  street  intersection 
he  was  traveling  about  twelve  miles  an  hour.     And  that   he  then 
slowed  down  as  he  approached  the   street  intersection  to  about  five 
or  six  miles  an  hour.     He  attempted  to  tizrn  north  into  Klshwaukee 
Street,   and  it  was  while  he  was  making  the  turn  that  the   collision 
occurred.     He  did  not    see  ai)pellant's  oar  at  any  time  until  after 
the  oollision  occurred.     According  to  his  own  testimony  he  knew 
nothing  of  the  presence  of  appellant's  car  iintil  the  accident 
happened.     He  also  testified  that  when  he  was  west  of  said  store 
building  ht    looked  through  the  open  spaoe  back  of  it  and  did  not 
see  the  approach  of  any  oar,  and  that   just  as  ht    was  about  to 
cross  the  tracks,  where  they  cuxve  from  Kishwaukee  Street  into 
Eighteenth  Avenue,   he  again  looked  in  a  southerly  directlto  or  as  he 
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termed  It    "katty-oornered"  across  the   street  and  saw  no  car  appro«bh- 
ing.     He    further  testified  he   was  well  acquainted  with  that   street 
intersection  and  hia  particular  attention  was  directed  to  the  north 
to  se^:   if  a  street    car  might  he  approaching* 

Outside  of  those  who  were  in  appellant's  oar  there  were  no  eye 
witnesses  to  the  accident.     Appellant  himself  was  rendered  immediately 
unconscious  by  his  injuries  and  was  unable   to  describe  anyt'  ing  whioh 
occurred  after  that  time.     A  witness  by  the  name  of  Raguse,   testified 
to  a  conversation  he   claimed  to  have  had  with  Harold  Knott,    in  whioh 
the   latter  is  quoted  as  saying  about   six  weeks  after   the  accident 
ocoxirred,   that  he   could  not  turn  to  the   right  on  Eighteenth  Avenue 
so  as  to  avoid  the   collision  because  he  was  going  better  than  twenty- 
five  miles  an  hour.     Harold  Knott  when  called  in  rebuttal  positively 
denied  having  made  any  such  statement.     On  direct  examination  he 
testified  that  he  was  driving  from  eight  to  ten  miles  an  hour.     Hie» 
wife,   Nora  Enott,   testified  that  their  ear  was  being  driven  about 
ten  or  twelve  miles  an  hour.     The  appellant  Henry  Knott  testified 
the  oar  waa  going  from  eight  to  twelve  miles  an  hour« 

The   car  driven  by  appellant's  son  was  the  heavier  of  the  two 
cars.      Thtwitnesses  who  came  to  the    scene   of  the  accident   immediately 
after  it  occurred,    testified  that  appellant's  oar  was  on  the  east 
side  of  the  street  next  to  the   curbing  and  against  the  eleotrio 
light  poj^e;  that  the  rear  half  of  the  left  rxinning  board  was  smashed; 
both  rear  fenders  were  damaged;   that  the   body  of  the    car  on  the   left 
side  was  broken.     These  facts  irresistibly  lead  to  the   conclusion 
that  the  front  end  of  appellant's  car  was  fiirther  north  than  the 
front  end  of  appellee's  car  at  the  time  of  the  collision  and  that 
appellant's  car  was  struck  on  the   left   side  near  the  center  by  the 
right  front  end  or  side  of  appellee's  car* 

Counsel  for  appellee  argue   that  the   facts  and  circumstances 
surrounding  the  accident  disclose  that  the  driver  of  appellant's 
car  was  driving  at  a  high  and  dangerous  rate  of  speed  and  that  such 
was  the  cause  of  the  accident.     We  oan  find  nothing  in  the  record  to 
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justify  this  claim  except  the  alleged  admiesion  olaimed  to  have  been 
made  by  Harold  Knott   to  Raguse    some   six  weeks  after  the   accident 
oociirred  and  also  the   fact  that  Harold  testified  that   just  as  he   got 
to  the   street  interseotion  he   saw  appellee's  oar  something  like 
forty  or  fifty  feet  away  coming  toward  him  around  twenty  to  twenty- 
five  miles  an  hour;   that  the   first  thing  he   thought  of  was  to  stop   his 
car  but  he  could  not  do  that  without  stopping  in  front  of  appellee. 
He  then  decided  to   "step  on  the  gas"     add  get  out  of  the  way.     He 
followed  this  thought  but  vaa  unable  to  avoid  being  x\m  into.     If 
Harold  found  himself  in  such  a  situation  he  was  justified  in  using  his 
auBknvk    best  judgment   in  attempting,  to  avoid  injury  and  if  he   increase 
ed  his   speed  from  ten  to  twelve  miles  an  hour  to  a  greater  rate  of 
speed  in  attempting  to  avoid  an  accident  he  can  not  be  held  to  have 
contributed  to  the  accident.     It  seems  most  improbable,   xinder  the 
circumstances  here  presented,    that  he  would  make   such  a  statement  to 
Raguse,   as  it  is  claimed  he  did. 

Appellee's  testimony  that  he   looked  twice  to  see  whether  any  car 
was  approaching  on  Kishwaukee   Street  from  the    south,    is  hard  for  us 
to  reconcile  with  the  londisputed  facts  in  this  case.     He  may  have 
looked  bbhind  the   store  building  from  Eighteenth  Avenue  to  Kishwaxikee 
Street.     He   could  easily  have  done  this  without  seeing  appellant's 
oar.     Both  cars  had  to  be  in  the  right  position  for  the  driver  of  one 
to  see  thy  other.     There  Is  nothing  in  the  record  to  show  which  car 
was  further  from  the  intersection  at  the    time  appellee   was  in  a 
position  to  have   seen  appellant's  car.      But  he    says  that  he  looked  a 
seoond  time  just  as  he  was  about  to    aoss  the   car  tracks  on  Kishwaukee 
Street  and  that  he  did  not  see  appellant's  ear.     His  covmsel  argue 
from  this  that  appellant's  car  was  then  not  in  view  and  that  thie 
indicates  that   such  oar  came  at  a  high  rate   of  speed  and  crashed 
into  appellee's  car.     The  physical  facts  shown  by  the  condition  of 
the  cars  after  the  accident  positively  refute  such  contention. 
Bus  aside  from  this,    if,   as  appellant   claims  he  looked  in  a  southerly 
direction  as  he  was  about  to  cross  the  railroad  tracks,   why  is  it 
that  he   did  not   see  the   car?     It  was  somewhere  on  Kishwaukee   Street. 


<^' 


t«9  HI  t£  ^a»t  #«c(t  t«il^#e*t  hiox^aB  ^s^t  i»si  •At  o«i«  boM  ^atxt/ooo 

%kd  qo^a  o^  am-  orl^   an  -^aliii  ^«ti^   •<(#  ^4(!^    {vj^d  oa  aaXis  aril 

•  »aIX9q^  1:0  )siQ't\  at  ^aiqqo^a  tuodttw  isdi  oii  ioa  bluoo  ed  iud  tbq 

^    .t«r  t)d*  to  tuQ  ^a^  JMui     "a«s  *^^  ^o  qe#a''   otf  i>«ib^o«ti  tt«tft  »H 

1^      ..'■ai  aui  '^alad  i2ioT.a  o^  aldAiu/  aiv  iird  ii:Q^odi  %ldt  ^•voXIot 

81x1  s^8^  ^^  teXlX^air^  a.aw  ad  ao2w«x/tXa  «  lioua  ai   Aidenlrl  txnfo!t  1>Xo7j£ 

-ajBSioai  lu  YTV^Ai  Movjs  o^  :^ai.tq^^iiA  al   iasiw^u^  taatf     iHMhn 

\o  edjtT  ^9ii^d78  '  o^  "VJOd  aA  aaXia  avXaw^  oi  a^t  soft  t>9eq8   afd  i^a 

er^  0^  tXaxf  a<f  toa  cjbo   ad  ^aatioo«  fl«  tiov^  o^  %altqftitttii  ai  iMiaqa 

*dt  latfltf   ,  sXdJBcf oiqoiX   ^soa  aaaaa  ;t-I      .^aaJt)ioo«  Sii^  o^  l)e^jj<<Xiftfoo 

0^  iaMieis^'    ^  r'nue    saLsw  Jblx/o*:   .).{   .rjsdt    .iis^aaadiq   si  ad  Baoa«#aia&ro)|^o 

.btb  atf  l>a«iuBXo  aX  iTX  a«   «9«VSAfl 

lao  V -^  1  •  Tt  •    90XW*  taiooX   ad  t*xf*^  xoemiiB^i  a*a»xXaqqA 

s'.  \tvo9   9di  aoTl  ^aat^e   aajU/AwdaXS   oo  gaXxlo^oi qq.fi  a«w 

3v^  Y^^  "^^     .a8£0  3M&  tsX  mt9s\  b9tu<:\%tbau  ^dt  dttw  aXioxzooex  ot 

99tuJt9dBt2  0&   duaavA  cit^ieoid'^t:'?  fflotl  saitliud  aioita    ad^  taXxfAd  taotooX 

a*taaXXaqq«  gaXaaa  ^uou  J   aaoX.  av^ad  ^XXajaa  bLuoe  aH     .»?a«;r8 

o  TaTixXi  aif#  10^   cioX^riaoq  'djyii  adit  cX  atf  o#  X>j-  .tao 

XMo  doldm  wo(5a  o(}   ttooav    ^t.i  al  ^atdioa  aX  av:-  aea  o^^ 

a  aX  ajm    aaXXaqq^    ^(^  '£  aoiitoaaTa^rni:   ad#  «oit  T»d;Mii<%  ■«> 

«  teiCoeX  9A  iMdt  ax^a    ad   .tug     .lao  a';aBlXaqq«  aeaa   arjuf  o#  aoX^lt«q 

aaii;jnrd«XX  ao  aio^i^  l«o   ^di  aaox    o^  ifx;od«  a^aw  ad  a«  fairt  mtX^  iuxoo«a 

ai^TA  Xaaouoo  aXR     .lao  a'^fl«XXaqqji    .aa   toe  X  i:a«  t9»«)te 

aXd#  iMdt  bait  v  ^oa  nad^r  bjoi  xm  a'^aAXXafti*  tJtdt  mtdt  90t\ 

bada^to  tojB  taaqa  ^o  oin  r'sXd  a  ^«  aauBO  i«o  doya   l£d#  aa;l£0Xlnii 

to  aoliibaoo  9c'»  x^  awoda  a^0A%  Xaol8X^<I  •^T     *««o  a'aaXXaqq«  o^cX 

»ttolia9iaoo  dwn  •tu\»i  xL9vttt9oq  tattioe*  •dt  z»t\A  »iao  Bdi 

TXiediuoa  *  at  taiooX  ad  aaX^sXo  to^XXaqqa  aa   ,li  Tioil  •tXaA  airS 

t±  ti  t^w   ,aio«i^  baoiXXar  ad^  aaoio  oi   fuc   k   »««  ad  ■«  aoXfoarXi; 

.^881^8   aa:^f0«vdaX2  oo  axadwaBoa  a««  #1     Txao   adt  aaa   #oa  Z>XX)   ad  isdi 


If  it  was   straight   in  front  of  him  or  even  to  the    south,    there   was 
nothing  to  obstruct   hia  vision  and  he    could  have    seen  it  had  he 
looked  in  either  of  those   dir'^ction.a     If   it  was  north  of  him, 
he  had  to  rvm  faster  than  it  was  going  in  order  to  collide   with  it. 
Hie  teetimony  that   he   did  not   see  the   car  at  all  lintil  after  the 
collision  admits  of  no  other  deduction  than  that  he   did  not  look 
in  the   direction  the    oar  was  comin?-  from,    just  before   the    collision. 
Section  33  of  the  Motor  Vehicle  Law  provides  that   "All  vehicles 
traveling  upon  public  highways  shall  give  the  right  of  way  to  other, 
vehicles  approaching  along  intersecting  highways  from  the  right, 
and  shall  have  the  right  of  way  over  those  approaching  from  the 
left."     Under  this  section  it  was  the   duty  of  appslle  .    to  give  the 
right  of  way  to  appellant's   car.      This  appellee  did  not  do  and  frosa 
our  vievT  of  the  evidence  he  nade  no  effort  rrhat soever  to  respect 
the  right  of  way  which  appellant  had  at  that  particular  time. 
Under  the   facts   in  this  case  as  shown  by  the   evidence,   appellee  was 
running  his  car  at   a  high  rate   of  speed  with  total  disr^gsrd  to 
the  rights  of  appellant.     The  accident   seems  to  have  been  caused 
solely  by  the  negligence  of  appellee. 

It   is  urged  upon  us  that  there   is  a  conflict   of  testimony  in 
this  case  and  that,   therefore,   we  should  hesitate   to  reverse  the 
Judgment  and  order  a  new  trial.      It   is  a  well  established  rale  of 
law  that  a  judgment   will  not  be    set  aside  when  there   is  contrariety 
of  evidence,   if  the   facts  and  circumstances, by  a  fair  and  reason- 
able  intendment,   will  authorize   the   verdict.      In  this  case   there   is 
no  substantial  contrariety  of  evidence.     The   fact 3  and  circumstances 
as  shown  by  such  evidence,    can  not  by  any  fair  and  reasonable   in- 
tendment authorize  the  verdict  which  was  entered  in  this  case.     The 
cause   is  therefore   reversed  and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


.ti  Ait^  3itXiIoo  o;t  i;»Lid  jJL  ^a.os  eon  ii  astit  x^4*^tX  owi  ,o#  L*ti  ad 
ftdt  itt^A  ^ilou  J  ~  '  9M  ^oa  LU*  atf   ^«dt  tooai^te^  tlH 

.noiailXoc  «d;f   3ioXsc  ^ant    .'ao^il.saiaoo  •««  tac   >ilt  aoito»«it   ad^  aX 

3dXoiii9v   IXA"   ><xi^  tetlvoTq  nsd  aXoiisV  loJ^oM  e/itf  lo  fiC  aoi#o«B 

.i.'bdc  o;f  x**  ^0  tcjii  o/f^  rrX;g  XXbiIb   axAVd^irl  oiXduq  aogo  :baXittTA3t 

«lii:l7   9ci  soil  8t«vr{siiJ  ^ai^oaeista^  S^oXa  sAl^-o^oiqqjB  saXoidaT 

doif  aoTl  salifo«ovqq«,  •sod#  rsnro  x*^  ^o  ^iIb^^   ^^'^  ^^  XX«xla  4>a# 

8a:t  evig  o)   r$XXftqq«  lo  i[J^u|>  ddt  a««  it  aoXtoBH  etdt  xebaV     "•^laX 

■o:rl  Jbfljs  oJb  ^on  tit  eaXXsqqjt  aidT      .ixio   a'j^OBXXeqqfi  o^  xaw  lo  ^U])i2 

toeqecT  oit  jsveoatMd'r  ^xolta  oxx  stan  ed  aoaetivs  9ii^  lo  vaiv  %0o 

•  9{ii^  i-aXi/oi^iUBq  t«dt  ^«  i>iBd  ^flueXXaqq^  dolriv  y"  ^o  tilsXi  »di 

asw  t'illoqCiS   ^^oastlra  edt  x<^  owoda  a«  »ajK>  aXn;^  ai  s^ojsI   9.1^  ial)aU 

vv    i.\  -      iBtb  lM$ei  ,Aiiyt  Itasqa  \o   »tBX  d^d  a  ^a  rao  titd  ■^alaan 

tQBjJOb  CQSd  oved  0^  atu^aa   AaaJblooA  6dT     .taaJil9qqji  lo  B&d-^lx  ^t 

.9tXIdqq«  I9  aonagXIsaa  •di  %^  ^XaXoa 

aL  xaomi^ao^  lo  ioiLlaoo  «  ei  aied^  tsai   au  aoqu  b^^^tu  ax   il 

Bdi  aaievsT  oi   9tatlB»d  bluoda  •«    ,dYol£iidd#    ^ia^i  ta«  ea^so  alii# 

lo  aXxii  t0ifalitf«^aa  XX ««  «  a;  i7t  w^a  «  xalio  tan  ia^a^bu^ 

Xt9trsttCiO0  Bt   bxa^i  awiis  0tle*  i^a    ad  &oa  XXiw   fo^nsLut  «  ^^^^  V'bX 

-n^BMJX  ta£  tl^l  <a  ![C(««aoas^aai;rxXQ  Issji  a#o«l   aii^  1|  ,aoa9tlTdJ|# 

al  .  loiMav   »n^   9sl«oiUii«  XXlv    ^iavntatici    ;;Xdo 

aacxutB'iiOtio  toe  ai^ojil  adT     .s;,ntLtive.  Ic  x^^^^'O^^coo  Xaltfiu^sdxra  oa 

-.71   eXi£aoa«ai  baz  xtsTt  ^aa  jd  ioa  oao   «9oriativ3  dM/a  xti  ovoila  a.e 

axlT     .9aae  eXif#  at  b^fta^.  aav  doliw  ;toil>iav  ddt  ^st-xodius  tamatani 

.ifAxt  i7>a  M  xo\  biboMmex  box  b^mxTr.-x  9iolaidii^  qX   aai/AO 

.tiiboanei  bas  iaai»vafl 


STATE   OF  ILLINOIS,    I    ^  .    ,      .        „       ^ 

SECOND  DISTRICT.  f  "^^         I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Ap^ate  Court,  at  Ottawa,  this.-    /vj_^-?^^  —day  of 

v^t-'*'*-^  : in  the  vear  of  our  Lord  one  thousand 

liuricked  and  t\\ifintv-       ^0-^^^"^-^^''^^— 


Clerk  ofMie  Appellate  Court. 


z^fikr""^^^^ 


y 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

/ 
Begun  and  held  at  Ottawa,  on  Tuesday,  the  third**^'day  of  October, 

in  the  year  of  our  Lord  one  thousand  ninejr^iundr ;d  and 

twenty-two,  within  and  for  the  Second  E^striet  of  the  State 

of  Illinois:  \ 


Present --The  Hon.  NORMAN  L.  JONES,  Pr/siding-  Justice. 
Hon.  AUGUSTUS  A.  PARTLQW,  Justice. 
Hon.  THOMAS  M-  JETT ,  /us t ice. 


JUSTUS  L^v  JOHNSON,  ^erk. 

CURT  S.  AYERS,  Sh^iff.  ^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

•")0^     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  Uo.  7104  No.  49 

W.  A.  Hill  &  Gomjany,  Defendants  in 
Error, 

vs.  Error  to  H&bSls.    Peoria. 

A,  Jacobson,  Plaintiff  in  Error. 

Jones,  P4  J* 

This  suit  was  begun  before  a  justice  of  the  peace  and  was 
afterward  tried  on  appeal  in  the  circuit  ccurt  without  a  jury. 
Judgment  was  rendered  against  iluintiff  in  error,  A.  Jacobson  for 
I266.6O  and  costs. 

The  plaintiff  in  error  is  a  .practicing  attorney  in  Peoria. 
His  brother-in-law,  Sol.  M.  Liokin,  was  adjudged  a  bankrupt  in 
December,  1913.   Lipkin  was  then  indebted  to  V*.  A,  Hill  &  Company, 
defendants  in  error  in  the  sum  of  $200.00.   Later  he  became 
desirous  of  being  discharged  in  bankruptcy.   Defendants  in  error 
threatened  to  make  objections  to  such  discharge  and  also  threaten- 
ed to  begin  criminal  proueedings  against  him.   Lipkin  thereupon 
"began  negotiations  to  settle  with  defendant  in  error. 

It  is  claimed  by  plaintiff  in  error  that  defendant  in  error, 
W.  A.  Hill  agreed  to  settle  the  claims  of  his  firm  against  Lipkin 
if  plaintiff  in  error  and  his  brother,  ^yer  Jacobson  would  give 
defendants  in  error  their  promissory  note  for  $200.00  payable 
twenty  months  after  date  thereof;  that  pursu  nt  to  this  arrange- 
ment.  A,  Jacobson  went  4ri&  his  office  and  there  prepared  the  note 
in  question  and  after  signing  the   same  delivered  it  to  Lipkin  with 
the  understanding  that  Meyer  Jacobson  would  also  sign  it  before 
its  delivery  to  plaintiffs  in  error;  that  Meyer  Jacobson  refused 
to  sign  the  note,  but  notwithstanding  that  fact,  Lipkin  delivered 
it  to  defendants  in;error  who  retained  it  until  the  bringing  of 
suit  thereon;  that  the  delivery  of  the  note  to  defendants  in  error 
"by  Lipkin  was  unauthorized;  that  such  delivery  was  invalid  because 
of  the  understanding  that  the  instrument  was  net  to  be  deemed  complete 


(^    .0%  >OIT   .oil  X«it)neO 

.flJtios'i    .oJHKC  o:t   10173  •sv 

.lOTia  nl  mtniaW   .xtoadooat   .A 

.  -     .-     ,  ,     .    L 
8aw  Lais  aoj9(;    Qdi  \o   ooii^isi   a  eTOtad  curgetf  aaw  itlea   aldT 
.^iirt  i'  i^floriHw  J-iifoo   ^TJtaoiJto  eiJi    cil   Xaapoa  no  Lalii  Mairxd^rta 
10^  noBdjoat    .A   ,  loTie  nl  tllJnx.  Ii    ^aniaja  ^aiei^ae-x   8«w  tnam^litft 

«8i^aoo  bxua  0d.8dS# 

•  aiaoal  al  \Ba-\oti&  yrloii^o^'K;  a  al  lone  al  llJti^nlalq   odT 

fli   ^toxnload  a  b9-%ba\,ba  aaw   ,nli&x>I   .il   .lofi  ,wal-nl-a»il;^07 

j^af.BioO  A  IIIH   .ii    .«   oi  beiiBhai  ao&i   a^w  allqll      .iSI(?I   tidtfinaoad 

sfiaoetf  ed  loj-ail      .00*003^  lo  oius  sil:f  aJi   loiie  al  a^nabnelaib 

'xorxa  at   a^aaijaalatt     .\oJqjrxjtaad  rtl  Juoi^iaxloal^  ^nled  \o  axioilaeA 

-asiuaidJ   oaLo  Jba^^  dsxddaaiJb  doxre  oi    enold'oetdo   alaai  oi  b^a^inQiAt 

xioc  XTdT9d:f  nisCqlJ      .OEid  Jsnxasa  asnlLaaooiq  £aaiiul/>  nlsarf  o^  &• 

^loiie  al   j-joalnalei)   i-arf^ioTia  nl  !tli;;falBi£q   ^tf  JbaaiiBlo   b2   i^I 
fliaCqJtil   ifiatssB  mil\  alii  ^o   amialo   ad*   elti^ea   o*  Itaa-x^a  IliH   .A   .W 
evi^  jblcrow  noarf.oat  ra^^it^  ,iadio'id  aid  iura  -xo^ns  ai  lllJaii: " 

alda^q   0O.00S|  lo'i  oioa.  ^loaaliaQ-xq  li^di  lotia  al   aia&ln^iov 

-ag.iaiia  alxi.^    o^   iauaaiisti   t&di    ;to8i8dt  9i&b  tsf^a  ad^noui  ^J'aaw;^ 

e^on   edi  Leiaqeiq   a7ed;f  Jbxia  aolllo  aid  a»  taev  aoatfooal*   .A   .i^naa 

il^lw  nliqil   0*  tl  iaievlX  :t>   ataas  edj   galn^Ia  iBi\B  jbna  aolcfadap  at 

•lotad  ^1  £talB  oala  bLaom  aoadooa^  'ie\9ii  iadi  -^albaaiazebas  9di 

baaa^ei  aoedooa^  ^o-^eM  iadi    jioiio  al   8m;raidlq    o^  -^evilat  a;fl 

fteieviXoi  aliqlJ   .^toat  iBdi  galJbaatad^lwi  .u   tud   ^oioti  adi  as-i-    ~>i 

lo  gni^iid  9d3   XiJnw  Jl   Jbonl/<J^  t   odw  roii6%al   a^nalinelejb    j;r   Jl 

-lonie  al   aitoaAnalaJb   o;t  ajoa  edJ  !ko  ^TavlIaJb   ad^   ^ad,^    ;aoa-iadJ^  ila» 

aaxraoaii  l^lXaval   aaw  \iB'vtl9b  Aoua  iads    ib^sliodismaa  aaw  atdntl  ^cf 

Xqaoo  Jbatdaaf  ad  ot   ioa  aaw  tnaca^i^faal  adi   tad?  ^atbnAiafbaa  edi  to 
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iintil  it  had  been  signed  "by  both  ;)liiintiff  in  error  and  by 
the  caid  Meyer  Jacobson  and  therefore  that  the  rendition 
of  judgment  against  pi  intiff  in  error  was  improoer. 

Defendants  in  error  deny  that  there  was  any  understanding 
between  them  and  )laintiff  in  error  that  Meyer  Jacobson  should 
sign  the  note  but  claim  that  when  the  matter  of  settlement  was 
under  consideration  they  offered  to  accept  a  note  signed  by  either 
plaintiff  in  error  or  the  said  Meyer  Jacobson;  that  Lipkin  told 
them  Meyer  Jacobson  would  not  sign  the  note,  whereuoon  it  was 
agreed  that  a  note  signed  by  plaintiff  in  error  along  would  be 
accepted  by  defendants  in  error  and  that  the  note  sued  on  in 
this  case  was  so  executed  and  delivered  by  the  said  plaintiff 
in  error. 

Under  our  negotiable  instrument  act,  where  an  instrument 
is  no  longer  in  the  possession  of  the  party  whose  signature 
appears  thereon,   a  valid  and  intentional  delivery  is  presumed, 
until  the  contrary  is  proved.   In  this  case  the  burden  was  u  )on 
plaintiff  in  error  to  prove  that  the  delivery  of  the  note  in 
question  was  upon  condition  that  it  be  signed  by  -^yer  Jacobson 
as  well  as  by  the  t^laintiff  in  error  and  the  question  as  to 
whether  or  not  the  delivery  wad  intentional  was  purely  one  of 
fact.   The  evidence  in  this  caoe  wtis  conflicting  but  the 
witnesses  were  sworn  and  examined  in  o  len  court  and  the  trial 
judge  w?js  in  the  best  position  to  determine  the  weight  and 
oyedit  which  s.ould  be  given  to  the  testimony  of  the  respective 
witnesses  bnd  we  are  therefore  disinclined  to  disturb  his 
findin  s.   'i'he  judgment  is  affirmed. 

Judgment  affirmed. 


s 
noliibiiex  oAi  ijatii   •nols'ier  )8doo«l  i»^»M  ttuy^  ^dt 

biuodB  aosdocal*  7ex»M  SAstt  toii3  al  YliJa.tii<    ba^  modi  ae^ni^d 

8«v  ^aemsltioa  lo  TaJ'^AOi  edt  aejlw  iadt  uIaLo  ind  9-1  r.!^ 

•xadita  ^d  b»a%tB  »ioa  a  ^q800«  o^  Aviello  ^oHt  aol;f«ie£x&aoii  la^mr 

£Xoi  aliqll   ;fiiiit    ;aoB<fooa(  ae>(»M  blaa  ddi  to  loiie  al  Ytlial&lq 

sjsw  tl  noaaor»dm  ,e;ron  sdi  o^Jte  ^oc  Llxrow  noedooa^  a«x*^  eerf^ 

e<:[   l)Iirow  ^[loLji  lOT^e  ni  ^klltnialq  T(d  jbensia  e;foa<^a  tAif^  Jbeso^a 

hi  no  beoB  &toa  &di  &adi  baji  toito  al   BiRabael%ob   %d  beiceooa 

^■4- ;.  K^  >    r      »,    ,.      ,^+    -^    .  ^,  .-,?■,[,    f.., ,.      s.,,-,     .,   ^2   g^Yj  eseo  aid}' 

;fii=»iuxr"i    _  __      ,  j.ijasniQal  dIJ*jiJ    ,^   ..    _„      -  _  . . 

STcJ-^.iT'i^   eBor'v  ^tt^f    arfJ  lo  aoiaaoes  r    edf  al  la-^aoL  on  ai 

,I3ljj86  ifa9;^ni  ins  Jbllt  ..josteiit   aia*qq« 

no.  a  axsw  rcaJbixrcf  edi  aaso  eid^  nX      .L jvoxc    ei  ^'Xi.^'ianoo  sdJ'   liJ'iur 

nx   aj^'fi  »c(;t  !to  -^fiavilel)   exl;t  tadi  ovoaq   oj   aoini*  tI  tH^^nlBlq 

ao8<foo£t-  ^d  iiext^la  atf  tl  t^di  aolilbaioo  a  iol;rueup 

oxrp  acf^    £)Xi«  loiia  ai  lll^aialQ   or;  Hew  aa 

lo  vi  X/jAoi^/xad-fli   tjttw  x^^^-^^aJ^   ©'*•'  TedJ^adw 

jlIlaoL  c0xxaJ&l79   sdT      .Joal 

aili  iusii  tiffoo  'C9  i}aa  aiowe  eis-'   aeaeeaJ^lw 

i>nd  ;td'S|ldw  »di  pataineiBb    ot  colJ-laoq   taod  axf^f  .  '^■bii\, 

aid  dnuialb  v^J   i>eaii:ualali>  eiulex^i  ^aaaajiw 


^^''ILZl'^^niC'.'''^-  \  ''■  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregomg  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  m 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  a^fixthe  seal  of 

said  Appellate  Court,  at  Ottawa,  this Z^?^5^-day  of 

in  the  year  of  our  Lord  one  thousand 


Xi>^^^ 


nine  hundred  and  twenty- 


iyUC^^-'i/i.^ 


Gmrk/ofthe  Appellate  Court. 


(' 


AT  A  TERM  OF  THE  AM>ELLATE  COURT, 
Begun  and  held  at  Ottawa,  on  Tue/day,  the  third  day  of  October, 
in  the  year  of  our  Lord  one/housand  nine  hundred  and 
twenty-two,  within  and  for/the  Second  District  of  the  State 
of  Illinois:  / 

Present--The  Hon.  NORMAN  l/ JONES,  Pres iding  Just  ice . 
Hon.  AUGUSTu/a.  PARTLOW,  Justice. 


Hoi.  THOMAs/m.  JETT,  Justice. 
JUsWs  L.  loHNSON,  Clerk.       lA 
CUr|  S.  ^ERS,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


/     / 


'1 


Walter  Spanglctr*  plaintiff  in  error, 

7047     ▼».  Error  to  Woodford   13 

Marie  D.  Spangler,  defendant  in  error, 

Uarie  D.  Spangle r,   appellee, 

7105   va.  Appeal  from  Woodford     50 

Walter  Spangler,  appellant. 

Part low,  J. 

The  two  oaees  atove  entitled  are  from  the   saie  court,  between  tb» 
saoe  parties,  relate  to  tbe  sase  general  subject  ncatter  and  have  the 
sase  counsel.     In  one   of  the  briefs  for  Itca,   Spangler  her  counsel  say: 
*It  is  respectfully  eubnsltted  that  the   two  oases  be  read  together, 
so  that  a  sore  complete  history  and  a  better  understanding  of  the  cases 
and  the   law  applicable    thereto  aay  be  had."     We  have  accordingly  pur- 
sued that  course;  and  we   conclude   that  a  single   opinion  covering  both 
oases  will  sHve  such  repetition. 

The  parties  were  once  husband  and  wife   and  lived  in  York,  Pennsyl- 
vania, and  other  places  near  there,  and  were  parents  of  a  child,  lE&ry 
Gelista  Spangler,  born  February  3C,    1809.     They   separated  in  Febrxiary, 
1910.     Tht   mother  has   the   chili.     Afterwards  Spangler  removed  to  Seoor, 
Woodford  Coimty,  Iliinois,   where  he  still  liv<:s.     On  July  39,   1914,   he 
filed  in  the  circuit  «ourt  of  Woodford  County  a  bill  for  divorce  and 
had  service  upon  his  wife  by  publication  and  siailing  of  notice  to  her 
at  McShcrry*8town,   Adaas  Covmty,   Pennsylvania,   where   she  then  lived. 
She   received  the  notice  and  consulted  a  Justice  of  the  peace  in  her 
town  and  later  consulted  lawyers  in  Pennsylvania,   wrote   to  the   cl:-rk 
of  the   circuit  court  of  Woodford  County,   and  to  different  lawyers  in 
that  county,  but  did  not  appear  ndtF  answer.     She  was  defaulted  and  the 
cause  was  heard  on  September  38,    1914.     A  divorce  was  granted  Spangler 
on  the  ground,  a»ong  oth-r.  r  things,   that  MrsJt  Spangler  wilfully  deserted 
her  husband  without  cause   on  February  3,   1910,   ani  so  continued  there- 
after.     Several  years  later  Spangler  married  again.     On  June   3S,   1931, 
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lire.   Spangler  filed  in  aail  divoroe   suit  in  Woodford  County  a  petition 
asking  that  the  deoret   be  s&t  aside  or  amended;   that  she  have   leave   to  ' 
answer  tht  bill  and  that  ahe  hare  such  other  relief  as  to  equity  shall 
appertain.     She  filed  an  answer  without  leave.     The  petition  was  veri- 
fied by  her  and  in  addition  ahe   filed  a  long  affidavit,    setting  out 
her  poverty  and  ill-health,   and  the  aivioe  she   sought  and  inquiries 
ahe  Bade  after  receiving  notice  of  the  pendency  of  the   divorce  suit. 
She   stated  that  she  obtained  a  certified  copy  of  the  decree  of  divorce 
in  January,   1931,  and  that  this  was  the   first  she  knew  a  divorce  had 
been  granted.      In  said  affidavit  she   set  up  civil  proceedings  which 
she  alleged  she  brought  against  her  husband  in  York,  Pennsylvania,    soon 
after  the   separation,    under  which  Spangler  or  his  bondsaaen  pail  $300 
for  the   support  of  herself  and  child,   and  that  he  was  ordered  to  pay 
$3.00  per  week,  which  suns  he  paid  till  June   1,    1S13,  ajtjd  since  which 
tiaie  he  had  paid  nothing.     In  the  answer  which  she  filed  without  leave 
she  asked  that  Spangler  be  oompc  lied  to  pay  her  said  #3.00  per  week 
allowed  by  the  Pennsylvania  court  and  a  reasonable  amount   for  the 
support  of  herself  and  child.     Spangler  was  notified  of  the   filing  of 
said  petition  and  appeared  by  counsel  and  moved  to  strike   the    petition 
from  tiie   files  because   insufficifcnt  in  law  and  filed  too  late.     He  also 
filed  with  said  ffiotion  an  affidavit  denying  any  friiud  by  him  on  the 
cd)urt  and  denying  that  Mrs.   Spangler  was  entitled  to  the  relief  sought 
by  her  and  he   set  up  his  subsequent  marriage   in  December,    1917,    in 
reliance   upon  the  validity  of  said  divorce.     The   coiart  denied  the 
motion  to  strike  the  petition  from  the   files  but  heard  the  petition 
upon  affidavits  and  counter  affidavits  and  denied  the  prayer  thereof. 
Mrs.   Spangler  did  not  preserve  the   proofs  then  heard  by  a  certificate 
of  evidence,   and  did  not  appeal  from  said  order  nor  prosecute  a  writ 
of  error  therefrom,   nor  has  she  assigned  cross  errors  upon  the  record 
wherein   these  matters  appear.     By  this  petition  she    submitted  to  the 
determination  of  the  court  in  said  divorce  suit  her  right  to  have  an 
allowance   from  the   father  of  her  child  for  its  support  from  June   1, 
1913,    to   the   time   of  that  hearing,   and  for  the    futur-  .     Whether  the 
denial  of  such  an  allowanse  was  right  or  wrong,    it  was  an  adjudication 
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against  her  olais,  binding  upon  her  till  set  aaide  in  some  proper 
proceeding. 

On  August  3,   1921,  nine  da,ya  after  the   denial  of  her  petition  in 
the   divoroe    (».Be,   lire.    Spangler  brought  an  action  of  debt  against 
Spangler  in  said  circuit  coxirt  of  Woodford  Cotmty,  and  filed  a  declara- 
tion therein  based  on  a  judgment  alleged  to  have  been  rendered  in  favor 
of  Urs.    Spangler  and  a^inst  Spangler  in  the   court  of  Quarter  Sessions 
of  the  Pe-ace  of  the   County  of  York,  Pennsylvania,   at  the   February  Tera, 
1910,   for  the  payment  by  Spangler  to  ifcrs.   Spangler  of  $3.00  per  week 
beginning  February  14,   ISIO,  and  continuing  till  the   furt>i?  r  order  of 
the  said  court.     This  declaration  in  debt  charged  that  on  January  28, 
1910,   Spangler  wilfully  deserted  Mrs.    Spangler  and  her  child.      Spangler 
was  served  in  that  action  of  debt  on  August  3,   1931. 

Before  anything  further  was  done  in  th?.t  action  of  debt,   Mrs. 
Spangler  on  Septesaber  9,    1931,   filed  another  petition  In  said  divoroe 
case.     She  therein  set  up  among  other  things  her  poverty  anl  the  pro- 
ceedings against  Spangler  in  aaii  Pennsylvania  court  which  resulted  in 
the  payment  of  §3.00  per  week  by  him  up  to  Jiane   1,    1913,   and  his  fail- 
ure to  pay  anything  thereafter  for  the  sv^iport  of  herself  and  child. 
It  set  up  his  proceedings  for  divoroe  and  denifid  the  charge  ha  made 
in  his  bill  for  divorce  that  aae  had  deserted  him  and  alleged  that   in 
fact  he  hs-.d  deserted  her.     It  set  up  the  fact  that  neither  the  bill  for 
divoroe  nor  the   decree  of  divorce  Kade  any  re'erencc  to  sail  child  nor 
any  provision  for  its  custody  and  support.     The  petition  stated  that 
Mrs.   Spangler  had  supported  and  clothed  said  child  and  furnished  it 
jnedical  service  and  paid  for  its  schooling  since  Jxaner   i,    1913,   and 
that  by  reason  of  ill-health,   she    is  upabl:    to  continue    to   support 
said  chili.      She   stated  her  information  ae  to  the   ability  of  Spangler 
to  support  the  child  and  the  petitioner,   and  that  Spangler  is  not  a 
fit  ttt  person  to  have   the   custody  and  education  of  said  chili  and 
the  reasons  therefor,  which  related  to  religious  differences  between 
the  parties.     The  petition  ftirther  alleged,    what   is  not  otherwise 
shown  in  this  record,   that  in  1910  Spanglf. r  sued  Mrs.   Spangler  for 
a  dlvcrce   in  Pennsylvania  and  she  filed  an  answer  and  that   the   oause 
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ie  8till  pending  In   said  court  of  Pennsylvania.      The   prayer  of  the 
petition  was  that   the  decrff    of  divorce  be  vacnted,   that  Mrs.    Soangler 
be  swarded  the  custody  of  the  child  and  Spangler  be  required  to  pay  to 
Kre.   Spangler  a  reasonable    sua  for  ths    support  and  education  of  said 
child  and  that  auch  order  be  entered  as  of  the    date  of  the-  filing  of 
the   original  decree  of  divorce.'     Spangler  and  his  attorneys  were  noti- 
fied of  the  filing  of  said  petition  and  appeared  and  moved  to  strike 
said  last  xunied  petition  froa  the   files  on  the  ground  tha-t  the   oourt 
was  without  Jurisdiction  to  hear  it  and  to  grant  the   relief  sought, 
and  that  th^    petition  showed  that   Mrs.   Spangl   r  was  not  entitlfd  to 
the  relief  sought  and  that  the  petition  was  filAd  without  leave  of 
court.      That  a:otton  was  heard  and  denied.     Thereafter  said  p^^tition 
was  heard  upon  proofs  presented.     Spangler  did  not  i-ppear  by  counsel, 
at  said  hearing,    out  he  was  called  as  a  witness  by  Mrs.    Spangler  and 
testified.     T>iat  evidence  was  preserved  by  a  oertific  te  o?  evidence. 
The   court  entered  a  decree  upon  said  petition,   finding  it  hud  juris- 
diction of  the  parti.  8  emd  the   subject  matter,    finding  the   flMirriage 
and  the   birth  of  said  child,  and  thf   divorce;   thnt  Spangler  since 
June,   1913,  had  contributed  nothing  to  the   support  and  education  of  the 
child;    that   it  is  the   duty  of  Spangler  to  support  the   child,   and  that 
Krs.  Spangler  on  account  of  sickness  is  unable   to  support  the  child, 
and  it  found  the   income   of  Spangler  and  his  ability  to  pay  the  sub 
fixed.     The  decree  awarded  the  custody  of  the  child  to  Mrs.   Spangler 
until  the  f urth' r  order  of  the  court  and  ordered  that  Spangler  pay  her 
$350  within  ten  days  and  the   f urtht r  sum  of  $35  each  month  beginning 
Hovember   1,    1931,     and  the   costs  of  suit,   and  that  execution  issue 
for  any  unpaid  inetallmf nt.     The    first   ^.bove  entitled  cause   is  a 
writ  of  error  sued  out  by  Spangler  to  review  that  decree. 

Spangler  questions  the    jurisdiction  of   the    oourt  to  entertain 
the   petition  of  ilrs.    Spangler  in   said  divorce  proceeding.     We   regard 
what  is  said  in  Thoosas  v.   Thoir^e,    250  111.   354,   on  p.   353,   as  decisive 
of  that  question.      The  oourt   there   said: 

"The   custody  of  the   children  was  necese:irily  coaprehsnded 
within  the   soops  of  the  original  bill  although  notliing  was 
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for  divorce   'irought   »?ithin   the    juriediction    .f  the 
court   the   minor  children  of  the  p;..rtleu  by  vi  rtt».e    of 
the   statute,    Trhicb    juthoriie-s  the   court,   on  ao  lie   *•- 
ion,   to  m?ike    such  order  concerning  the   custody  and 
ci:re  of  children  during  -the   ntndency   of  the   suit  as 
may  be   deemed  excedi«-nt  si.nd  for   the  benefit   of  the 
children,    t^^nd  if  a  divorce    shuili  be  decreed  the  court 
nay  ikiakd   Buoh  order  touching  the   c  re,   cu3to  y  and 
support  of  the   children,    or  any  of   them,   -^s   froir.  the 
cirouraet^nc  s  of  the  p  .rties  and  the  nature  of  the 
cane   ehail  be   fit,   res,sonabl?^    ?And  juet," 

The  bill-Evnd  answer  in  ths.t  oa  e  eaid  nothing  about  the  existence  of 
children  of  the  nanrriage.     The   language  above  quoted  therefore  applies 
to  this  case.      It  Is  coauaon  practice  in  this  state  in  divorce  &nd 
separate  maintenance   caBce  to  apply  to  the   oourt  at  a  later  tera  than 
the   entry  of  the   decree  for  siodifioations  as  to  the   custody  of  the 
children  and  their  support,   and  to  grant  changes  iiv  those  matters  as 
circumstances  i«ay  require.      ^^  ^^^  ^^  ^^^  opinion  th-.t  iLvB.  Spangler 
was  v.ithin  her  rightskn  filing  this   potiticn  in  the  divorce  oa9e 
after  the  term  at  «vhich  th     divorce  w*  a  decreed  and  while  the  child 
was   ;.ot  of  age.     The   proof  justified  the  allow  nee.     i3;>ai.gler  is  iiot 
wealthy,  but  his   income  at  the  time  the  order  was  isade  justified 
the  allowance.     In  ye'^re   prior  to   that  his  incoiiis  wat  lees  and  perhaps 
would  not  hiive  justified  ao  large  an  allowiinoo  then.     If  his   incoine 
hereafter  decretiaea  or   increaBes,   the  court  it^a   jurisdictiori  to 
change  the  allowance  aocordlrxg  to  the  cirouuiStarioes   of  the   parties. 

There  is  one  error  in  the  order  here  under  disoui^sicE.     It 
awarded  the  custody  of  the  child  tc  the  i^other  and  did  net   provide 
that   the  father  might  visit  the  child.     In  :  iusneri^iau  v.   '  Aiiimeriiiaja , 
S4£  111.  552,   the  court  on  p.    uSO  said:      "?»hen  a  tri&l  coui*t  in  a 
suit  for  divorce  disposes  of  the  cusotdy  of  the  u^inor  children  of  the 
parties,   it  should  always  hy  its  decree    )rovide   that  the   parent  who  is 
diV'.sted  of  the  custody  should  Le   tflven  the    privilege  of  visiting 
the  children  under  such  terms   and  conditions  at  seeci  prober  in  that 
particular  case."     Ordinarily  the   place  of  such  visitation  should 
be  within  the   juriediotion  of  the  court,  but  here  the  child  has 
never  b'  en  in  the  state  of  Illinois,     "^'he  rcother  s  hoire  has  always 
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been  in  Pennaylvemia.     iioajigler  ie   the   one  who  ..oved  from  his 
original  lifciicile.     Under  these  oiroau8tar.oee  we  think  it  eufficient 
that  he  be  given  le:  ve  to  visit  the  child  at  the  hoii2e  of  the  mother 
in  x'ciinaylvania  oncertuin  specified  dates,   pc-rhe.je  tvYO  or  fcnr  tines 
a  year.     The  order  will   therefore  le  affiri»jed  e:;cept  as   to  the 
provlBlcn  for  the  c4etody  of  the  adnor  child,  and  ah  to  that    >ro\i8- 
ion  the  order  ie  reversed  and  the  oatwe   retnaaded  to    th;    circuit  court 
with  directions   to   provide  for  the  visitntion  of  the  child  hy  the 
father  in  coisaeotion  with  the  order  awarding  the  mother  t  e  custody 
of    !.he  child  ixj  ooaforiaity  with  this   o  >iiii0ii,     apangler  will   pay   the 
coata   in  said  cause   first   above  entitled. 

After  the  foregoing  order  had  beexi  entered  in  the  divorce  case 
Mre.  Spaiigler  on  Peoember  7,   lyEl,   obtained  loave  in  her  action  at 
law  to  change  the  action  to  aSBut:i._Kiit  and  to  file  an  amended  declar- 
ation,    ohe   thereby  abaixdoned  her  tuit  upon  the   ssup  >c8ed  judgment  in 
her  favor  in   Pennsylvania  aiid  inde  d,    the   order  in  the   divorce  case 
obtained  tj    her  rriuwt  bar  yny  further  action  on  that   Judgment  v;hloh 
she  Bet  u  )  in  her    jctition.      Ihe  aCiended  dc^Aerbtion  contained  cer- 
tain of  the  coKunou  counts.      It  allfged  that  3pangler  w&s   indebted  to 
iirs.  Spangler  for  labor  and  services  of  ^t8»  3pangler,    oestowed  in 
tha  business  of  i>.>angler  at  his  request;   for  ?.ork  done  and  materials 
furnished  by  her  to  him  at  his   request;   for  money  exiende.  by  her  for 
hia  use  at  his   reqvieijt;    and  a  prOiiiise  by  i^  :Jangl   r  to   pay  the  sari.'e   on 
request,   and  a  request  and  refusal  to   pay.      opangler   filed  four 
pleaa.   The  first  was  non-asBumpait.     The  second  was  that  the  action 
did  not  aoorue  to  Mrs.  iipijigler  vtithin  five  ^ears  before  the  fiaing 
of  the  amended  deoleratlon.     The   third  was  that  the  action  did  not 
aoorue  wltniii  five  ,,earo  before  the  conaaenoeLient   of  the  suit.     The 
fourth  was  very  lengthy,   t.et  up  the   facts  as  claimed  by  Mrs.  boangler, 
including  the  desertion  and  the  divoice,  and  that  the  suit  is   for 
ttoneys   spent   for  the  child  in  i^ennsylvania  and  that  liability  there- 
for is  governed  by  the   la^a   of  Pennsylvania,   and  that  by   thcce  laws 
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iipangler  la  r.ot   liable  Co  iirs.  Spfngler  for  the  support  of  the   child. 
Inaue  »aa   Jciried  ou  the  first   three   pleaa.     a  deuiurter  to   the  fourth 
plea  woa  overruled  and  a  repiioatlon  thereto  wea  the  .   filed  by  Mrs. 
3pani?ler,  whioh  averred   that  3pangler  dese  ted  ^re*  Simngler  and 
the  child,  and  that  by   the  lawa  of  -'enjiaylvanla  iipanpler  was   liable 
for    the  support  of  the  child.     Thla  replication  ccricludsd  to  the 
country.     There  was  a  jury  trial  and  a  vordlot  for  ilrs.  3pangler 
for  $1750.     iioa.igler  moved  for  a  new  trial  and  thia  w&s  denied. 
airs.  ii:>|na|tler  had  Judgment  on  the  verdict  and  3panglt>r  appeals,  arid 
that  appeal  ia   the  ease   Boocadly  above  entitled. 

3pangler  cuuiolaijas  of  the  denial  of  a  s/iOtion  made  by  hia.  for  a 
bill  of  particulara.     i^Said  aotlon  and  the   ihowixig  for  and  againat 
it  and  the  ruling  of  the  court  thereon  are  not   cmtoineci  in  the 
bill  of  exceptions,   and  therefore   that  question  ie  net  preeervstt 
for  revif-W. 

Several  &affioient  reasons   for  re%  t  rsitl  appear  in  the  record, 
iira.   Snangler  introduced  evidence   tending  to  aho*  that  ^^ungler  de- 
serted her.     Afterwards  3  wingler  introduced  the  decree  of  divorce. 
That  decree  was  binding  upon  i^ra.  iamngler  and  was  oo  lOlualve   that 
8he  wilfully  deaerted  him  without   cause.      The   court  instructed  the 
jury  that   that  decree  waa  binding  u  ion  the  partiea,  tut  the  court 
was  alao  requested  by  Spangler  to  liatruct   the   jury  to   disregard 
all  other  evidence  on  that  subject  except  fhe  decree ,  and  that 
instruction  wui3  refused.     It  ahould  have  been  given.      The  court 
grve  two  instructions   for    -)laiatlff  aubmlttl  ng  to   the   jury  the 
queatlon  whether  the  father  wrongfully  abandoned  and  dcaert  d  the  obildi 
There  was  no  evidence  that  he  deaerted  the  child.     '-Che   only  evidence 
on  the  auLjeot  waa   that  shortly  .tfter  the  sef>aration  of  the    parenta 
opangler  had  the  child  in  hla   poeaesslon  at  his  father's  home,  and 
that  In  his  absence  and  without   his  c  iiaent  iir«.  bpaugler  took  the 
child  away  frora  his   ftither'a  h^riie.      That   inatrtiotioii  therefore  should 
not  have  been  give.      One  of  the  Issues  under    ihe   pleadings  was  whether 
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under  the  laws  of  i'enri8ylvani&  ^re.  S  wsmgler  eould  recover  for  the 
aup  )ort  and  eduo  tion  of  the  child.     The  decision  in  Jfitler  v.   filler, 
33  ?a.  St.   60,  waa   in  evidenc-  ,   and  whether  th'    qtiestion  he  treated  aa 
one  of  fact  or  of  law,   it  estaliehea   that  under  the   ciro^ni8t«nce8   of 
this  case,   the  lew  of  ^Pennsylvania  ia   that  the  father  la   not  liable  to 
the  mother  for  the  au;^port  of  the   child     in  an  action  .-t  luw»     Jirs. 
Spangler  sought  to  avoid  the  efftct     f  that  decision  by  oral  i^rocf 
that  3pangler  deserted  her.       This   avldeuce   sua  no  doubt  ooiEpetent 
when  received,   but  afterwards  the  bill  for  divorce  and  decree   of 
divorce   by   the  circuit  court  of  VsocdTford  County  were    mt  in  evidence, 
and  they  conclusively  established,  as  against  ^rs.  Slangier,   that 
she  wae  the  one  guilty  of  wilful  desertion  without  cause.     Thereu  on 
iJr)angler  offered  en  Instruction  thi>t  live.  ^pangleT  could  not  recoror, 
which  the  ccTjrt  refused.     That  instruction  should  hj^ve   been  given.      V;e 
do  not  hold  that  the  law  of  Pennsylvania  governs  the  right  of  action 
in  this  GH-ae,  not  that   the  fourth    )l©a  was    proper,   but  £S  lars.   opungler 
did  rot  abide  by  her  demurrer  thereto,  but   forcei  a.n  is^ue   of  lact 
thereon,  arid  the   proof  on  that   istue  was  conclusive  against  her,  a 
verdict  against  her  should  have  followed. 

Se  are  disposed  to  hold  under   the   ea  e  laade  by  this  record,  that 
a  mother  for  whose  fault  a  divorce  in  grant   d  may  not   thereafter 
recover  froE  her  former  husba.  d  what  she  has  exjiendod  for  the  support 
and  educ£:tion  of  th©  child  of  the  sjarriage  in  an  action  at  law  u  )on  an 
iinniled   oiorcise  by  the  fortaer  husband  to   pny  the   3am<r..     Bar,:ercuB   Illinois 
authcrities   are  cited  by  Mrs.  opangler  to  sustain  her  ecntention  that  he 
is   30  liable,  but,  v.ith  a  eirigle  e^ceptici:  in  an  appellate  court  case 
where   the  liability  at  law  waa  not    dieousaed,   the  cases  so  cited  ire  ect- 
ions   for  divroe  or  beperate  maint:  ntinoe  or   -he  like,  v?here  the  court 
applies  equitably    ^rinoiolos  in  dcterialning  who  shall   ijupport  th;   child. 
Cases  lEBy  readily  be  ir^&gined  v.here   the  rt-other  with'ut  cause  had  concealed 
the  child  and  refused  to   peri^t   the   father  to  visit  the   child,   or  where 
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the  mother  la  wt,&lthjr  and  has  ourod  for  and  edac  ted  the  child  at 
grtiat  exjonoe,  while  the  ftit>>er   is  a   .lunoer  and  is  unable  because  of 
ill  health  to  eupixrt  hioiself.     ,U>ieLer  Buoh  oirouiuatanciSa  t  court   of 
equity  would  ba  (rovemed  by  ths  circuisataueee  and  conduct   <.f  the    >art- 
it'S.      If  an  action  at  l».w  £&ay  be  maintained  on  an  i;:^plied    )rc;iiise 
these  ooi-iBiderationi;  oaimct  »ivail    rhe  father,  nhereas   in  a  court  o; 
egi^ity  they  would  have  due  consideration  in  deteruiin|^  the  quoQtion. 
It   ii=«  silao  Gle£.r  to  U3   that  the  oirouit   court  of  Woodford  County 
in  the  divorce  caae  acquired  juriadlction  to  deter.iiii:ie   the   custody 
of  this   child  and  what  contribution,   if  any,   the  futher  should 
23alce  to   its  8UT>  icrt,   i^.nd  therefore  a  court  of  law  could  not   there- 
after be  vested  flith  the   po-^^er  to  d'steriiine  those  questions*     In  her 
last    Detition  above  recited,  ^irs,  ijpangler  aaked  that  Spangler  be 
coaijelled  to   pay  theoe  ex,jenaes   frca  the  first  day    .f  J.ne,   lyl3» 
liho  sought  that  relief  in  the  divorce  case*     3he  obtained  nach  of 
the  relief  which  she  acught.     ^ihe  did  not  appeal  or  aaaign  errors 
a  cii  the  failure  to  award  her  all   the  relief  she  aought.      ne  are  of 
the  ooinion  that  after  having  obtained  that  relief  she  oould  not 
further  Eaintaln  an  action  at  law  for  the   aarae  thing  froa  her  former 
hu^bund* 

the  judgitent  in   the  case  secor  d  above   entitled  is  ther'jfore   lever- 

J. 

aed  at  her  costs  with  this  findir^  to  be  entered  in  the  ^ua^su^nt,      (*e 
find  that  in  the  divorce  cabe  the  ocurt  acquired  and  exercised  juris- 
diction to   determine  the  questions  of  the  auo.,   if  anjr,    to  be    mid 
by  t3  mngler  for  the  euoport     and  cduoaticn  of  the  child,  and  that 

'';\ljUram  Spacglor  ocuia  not  thereafter  have  e  remedy  at  law  against  him 

''i^for  thfl  aace  thiiig^*) 

The   order  lit  the  flrat  above  ontltlod  case  ia  affirmed  in   part 

I  liiM  reversed  in   .^art  at  the  oocts   cf  S,)ar>gler,   and  the  cause-  ie  re- 

v:  ieaaded  to  the  circuit  court  with  diz-eotlona   to  <  nter  an  order  as 

to  the  custody  of  tbo  ohild  in  conforBiity  with  this   oiiiiioi,.     In  the 

second  above   ei  titled ^fcauas   tho  Judgiuent  la  reversed  at   the  costs   of 
;     M  ra  iipangler,  with  the  aoove  flnalng. 
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STATE   OF  ILLINOIS,    | 

SECOND  DISTRICT.  i'  ^"^        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and.affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this /jsi_^:^^ day  of 

^}yC  **'!''*'''*~^_-' in  the  year  of  our  Lord  one  thousand 

nii^ekundred  and  twenty- J^^'^^^^^'''''i;;|^*^ 

(y  Cl^^itof  the  Appellate  Court. 


(^  .. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hun^r3d  and 
twenty-two,  within  and  for  the  Second  Dis^iet  of  the  State 
of  Illinois: 


Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice 

i 

Hon.  AUGUSTUS  A.  PARTLOW,/jus t ice . 
Hon.  THOMAS  AA.JETT,  Ju/tice. 
JUSTUS  L.  JOHNSON,  Cl/rk.        ) 
CURTiS.  AYERS,  Sher/ff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


■J 
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Cynthia  J. 

Case, 

Appellant, 

) 

vs. 
Ch&rles  ¥. 

Weddell, 

Ap  )ellee. 

69 


Appeal  from  the  Circuit  Ciurt 
of  DeKalt. 


PartlQW,  J. 

Appellant,  Cynthia  J.  Case,  tegan  suit  in  the  circuit  court  of 
DeKalh  ecu  ty  against  apoellee,  Charles  V.  Weddell,  to  recover  damages 
alleged  to  have  been  sustained  by  her  hy  reason  of  the  sale  to  her,  tiy 
the  appellee  and  his  alleged  co-conspirators,  of  750  shares  of  the  caiitolA^ 
stock  of  the  United  Agency,  a  credit  rating  coroor.  tion,  the  purchase 
price  of  the  stock  being  fl6,<i94.00.  Upon  issue  being  joined,  there  was 
a  trial  by  Jury.  At  the  close  of  the  evidence  on  behalf  of  the  appellant, 
on  motion  of  the  appellee,  a  verdict  was  directed  in  favor  of  the  appellee. 
Judgment  was  rendered  against  the  appellant  for  costs  and  in  bar  of  the 
action,  and  from  that  judgment  an  appeal  was  prosecuted.  The  errors  assign- 
ed are  that  the  court  excluded  certain  evidence,  and  improperly  directed  a 
verdict. 

'i'he  evidence  tends  to  ^ow  the  follov^ing  facts.   In  1908,  the  United 
Mercantile  Agency  was  organized  and  lurchased  the  business  of  the  Early 
Agency  and  the  Eastman  Agencj-,  both  of  which  had  been  in  existence  for 
several  years.   $1^90,000.00  in  stock  of  the  United  Mercantile  Agency  was 
issued  in  payment  for  the  assets  of  the  Early  Agency,   '-^'he  United  Mercanti' 
Agency  had  offices  in  the  Stock  Exbhange  Building  in  Chicago,  and  had  a 
large  force  of  employees,  and  maintained  about  seventy  branch  offices  thr»«^- 
out  the  United  States.   Its  business  consisted  of  furnishing  credit  repor 
similar  to  those  furnished  by  Ikmn   and  Bradstreet,  and  it  oublished  bookf 
containing  credit  ratings  covering  forty-three  states  and  inciuding  over 
1.000,000  corporations,  partnerships  and  individuals.   Its  assets 
consisting  of  the  records  of  these  ratings  together  with  some  other  per- 
sonal orcperty,  cost  about  |E,000,000.00.  in  addition  to  the  fl,600,00C 
in  -tock  paid  for  the  Early  Agency.   The  money  to  develop  this  busines 
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had  been  raised  largely  through  the  sale  of  stock.   In  1913,  the  United 
Meroaatile  Agency  h.d  alDLut  3,500  stockholders,  including  the  aooeJlee. 

On  April  11,  1913,  the  United  ilercantile  Age^y  whh  ridjndged  bankrupt, 
and  a  stockholders'  cominittee  was  forced  to  preserve  the  asaetB  and  effect 
a  reorganization.   This  coiLimittee ,  on  ilay  14,  1913,  purchased  of  the 
trustee  in  bankruptcy  the  esiiets  of  the  TTnltud  ^"lercantile  Agency  for 
$22,500.00.   The  United  Agency,  the  coracr6,tion  ±i.   question  in  this  caae, 
wati  incor  jorated  on  liay  £3,  1913,  -d-nA   the  first  iK^rd  of  directors  was 
elected,  lut  did  net  ii"icli;de  '^ho  :  jpellee.   rctice  v,as  sent  to  the  3,500 
stockiiolders  cl  the  United  Mercantile  Agency  reccia^-ending  that  they  pro- 
tect their  holdings  in  that  corpora ticn  Ly  the  purchase  of  stock  in  the 
United  Arency,  v.'hich  stock  wts  offered  tc  them  at  -ll.OO  j:>er  thare.   I'he 
stccki-olders  coRiinittee ,  it  is  claimed,  continued  in  force  a  large  oercent- 
age  of  the  service  contracts  of  the  United  Mercantile  Agency,  and  kept  in- 
t&ct  the  organisation  of  that  corporation,  including  most  of  the  experienc- 
ed employe .s . 

On  June  12,  1913,  the  stockholders'  ccnmiittee  submitted  a  written  pro- 
posal to  the  directors  of  the  United  Agency  in  which  the  couimittee  proposed 
to  purchase  150,000  shares  of  the  ca  dtal  stock  of  the  United  Af.enGy,  at 
per  share,  and  tc  pay  for  the  saae  by  assigr.iiig  to  the  United  Agency  all 
of  the  property  and  assets  of  the  United  Mercantile  Agency  lurchased  by  the 
conmittee  at  the  bankruptcy  sale.   xhe  directors  of  the  United  Agencj' 
accepted  this  )rcocsal,  but  agreed  to  issue,  not  to  exc-ed  75,000  shares 
of  stock,  and  the  balance  of  the  stock  was  zo   be  issuea  onlj^  upon  the  further 
payment  of  additional  acrunts  as  the  board  of  directors  should  doternnne. 
After  the  purchase  of  the  property  of  the  United  Mercantile  Agency,  and 
the  orgaaization  of  the  United  Agency,  the  latter  cor  per:,  t  ion  started  to 
extend  its  rating  system  to  cover  the  balance  of  the  United  States,  and  to 
sell  its  service  to  jobbers,  wholesalers  and  mynufactureis  in  the  territory 
where  it  had  established  offices.   Ii  puclished  semiannually  credit  rating 
books  cjontaining  the  ratings  so  far  as  comal^ted.   In  1919,  it  claimed  to 
have  credit  reports  and  ratings  on  over  1,600,000  firms,  corporations  and 
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individuals, covering  from  63,000  to  64,000  cities.  It  also  claimed  to 
have  completed  the  ratings  thrjughcut  the  United  iitates  except  for  the 
Burroughs  of  Queens  and  Hichmond  in  Greiter  Hew  York  and  the  city  of 

Philadelphia. 

In  its  hookkeeping,  that  part  of  its  expenditures  which  were  charge- 
able to  the  extension  of  its  credit  rating  system,  was  added  tc  its  plant 
account,  until  the  total  of  its  capital  assets  of  this  character,  on 
December  31,  1918,  was  claimed  to  be  |3, 501, 640. 11.   '-i-'he  books  were  audit- 
ed by  certified  accountants,  and  the  financial  statements  isaued  from 
time  to 'time  were  supisosed  to  be  based  on  the  audits  .made  by  these  account- 
ants.  The  corporation  ms&tained  offices  in  the  Gunther  building,  in  Chicago 
where  it  occupied  two  floors,  and  it  h  d  a  large  number  of  branch  offices 
in  the  leading  cities  of  the  United  States.  A  large  force  of  employees 
was  required  to  procure  credit  information,  to  compile  this  information 
and  to  furnish  the  results  to  oust  mers  of  the  agency. 

The  money  necessary  to  complete  these  ratings,  and  car^y  on  the 
business,  was  to  be  raised  through  the  sale  of  stock.   To  accomplish  this, 
salesmen  were  emjloyed  and  a  securities  department  was  organized.   The 
appellee  was  a  retired  farmer  residing  at  DeZalb,  Illinois,  and  his  farm 
was  located  near  Hollo,  II  linois,  about  six  miles  from  the  farm  formerly 
owned  by  the  husband  of  appellant.   It  was  by  reason  of  his  trios  to 
Chicago,  and  by  the  receiptSof  reports  and  statemfriits,  that  he  kept  in 
touch  with  the  company's  activities.   The  appellee  wa!^|fcnown  1>y  apoellant 
and  her  husband  for  years,  and  was  highly  respected  as  a  mtn  of  integrity 
and  good  judgment,  and  this  fact,   coupled  with  the  fact  that  he  wau 
a  large  investor  in  the  stock  of  the  complaiiy,  influenced  the  appellant 
and  her  daughter  to  buy  stock.   The  first  certificate  mrchased  by 
appellant  was  dated  June  7,  1917,  the  second  August  c3,  1917,  and  the 
third  March  1,  1918.   Shortly  afterwards,  a  ban  was  pl^.ced  by  the  govern- 
ment on  the  sale  of  securities,  except  Liberty  Bonds,  unless  permission  was 
granted  by  The  Capital  Issues  ^Oimnittee.   Permission  to  sell  41,027  shares 

of  preferred  stock  was  granted  in  Juae,  1918,  on  condition  that  they  were 
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sold  to  the  stookh  Iders,   and  the  proceeds  would  not  be  availa  le  tmtil 
a  miiiiiiain  of  |300,000.00  had  been  sold.      This   stock  was   offered    pro- 
rata to  the  stockholders,  and  the  directors   suLscrihed  their    ore oortion, 
which  stock  was  not    to   he  re-sold  but  was   to  be   held  in  escrow  until   the 
end  of  the  war.      At  least  $300,000.00  of   stock  ht,d  to  be  subscribed  in 
order  tc   fi.iaiice   the    co'/j  )letion  of  the   ra^gs .      3ubscri^:)tions  were   secured 
for    the«required  amount,  but  majiy  of  the  subscribers   settled  by  notes, 
and  due   to  war  conditioiiS,   many  of  these  notes,   as  well  as   notes   previous-     - 
ly  taken,    remained  unpaia.      In  August,   1919,    the   company  was  unable   to 
meet  its   obligations,   was   forded  into  bankruptcy,   and  its  assets  were   sold 
for  135,100.00. 

The   declaration  consisted  of     three   couits,   all   substantially  alike, 
except  that   they  relate   to  the   separate   purchases.     Each  count  alleged  in 
substance,    that   in  the  soring  of  1913,   the  appellee,   who   owned  stock  in  the 
United  iiereantile  Agency,    then  bankrupt,    entered  into  a  conspiracy  with 
others   and  orgnnized,  under  the   laws   of  South  Dakota,   a  corporation  known 
as   the  United  Agency,   for  the    purpose   of   carrying   on  a  i!jerG..int ile   rating 
and  re  )orting  agency  as  the   successor  of  the  United  Mercantile  Agency; 
that  the  stock  of  the  United  Agency  consisted  of  300,000   shares   of  flO.OO 
each,   and  in  pursuance   of  the    conspir  oy,    the  assets   of  the  United  Mercantile 
Agency  were  bought  at  the  bankruptcy  sale  for   $20,500.00,   and  the  United 
Agency  contracted  to   issue  $1,500,000.00   of  its   capital   stock  in  exchange 
for  the  $20,500.00   of  assets,   and  thereafter  issued  the   stock  to  the  apoell- 
ant  and  others   for   fl.OO   per  share  as  fully  paid  up  stock;    that  from  ti;ne   to 
time   thereafter,   the  United  Agency  issued  financial   statenients   setting  forth 
grcsslj'    extragagant  and  false   figures   as   to   its   assets  and  surplus;    that  ajt 
no  time   during  the   existence   of  the   cor  joratio.i   did  its   assets   exceed  $50,00  0 
and  there  was  no   surplus;    that  statements  were   made  that  the   value   of  the 
stock  was  $16.00  per   share  at   the  tinie   of  the   organization  in  1913,    and  from 
time  to  time  thereafter   during  the   period  of  six  years,   the   stock  was   given 
a  \alue   of  from  $15.00   to  $23.50    p;r    share;    that  the   stock  was  worthless 
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at  all  times;  that  the  officers  and  agents  of  the  corporation  represented 
it  to  he  solvent,  whereas  it  was  insolvent;  that  each  financial  stataadili 
was  mtide  so  as  tc  show  a  better  financial  condition  and  a  greater  value 
of  its  stock  tl^n  each  preceding  statement,  and  this  was  done  tc  sell 
stock  and  to  conceal  the  actual  condition  of  the  corporation;  that  it 
was  represented  that  the  corporation  was  successfully  established  in 
business,  when  at  ail  times  it  waa  totally  insolvent,  and  would,  at 
no  time,  have  been  able  to  proceed  with  its  business  excopt  for  the 
money  raised  from  the  sale  of  stock  by  means  of  the  various  frauds 
committed  in  pursuance  of  the  coi:is piracy;  that  it  was  represented  that 
the  amounts  of  assets  and  surplus  were  based  u  ion  actual  appraisements 
^y  appraisers  of  high  standing,  when  in  fact  the  very  reports  referred 
to  did  not  purport  to  give  any  appraisement  of  the  assets  but  stated 
that  no  appraisem  nt  had  been  attempted;  that  from  ^y,  1913,  to 
August,  1919,  a,)pellee  was  a  director  of  the  corporation  and  knew  that 
all  the  representations  stated  in  the  declar  tion  were  false,  arid  he 
actually  participated  in  the  furtherance 'of  the  conspiracy  and  in  the 
perpetration  of  the  fraud;  that  all  of  the  representations  were  made  to 
appellant  pursuant  to  the  conspiracy,  and  she  ourchaseu  her  stock  in  re- 
liance upon  these  representations,  believing  them  to  be  true  and  without 
knowledge  of  their  falsity. 

In  determining  whether  the  trial  court  properly  directed  a  verdltt 
in  favor  of  the  a|»j«>ellee,  it  is  not  necessary  for  us  to  weigh  the  evidence 
and  determine  whether  or  not  a  conspiracy  did  exist,  or  whether  false  re  ire- 
'sentations  were  in  fact  made  by  the  directors,  officers'  or  agents  of  the 
corooration.  All  that  is  necessary  for  us  to  determine  is  whether  there 
was  evidence  in  the  record  faiily  tending  to  support  the  charges  in  the 
declaration.   If  there  was  such  evidence  faidy  tending  to  support  the 
charges  in  the  declaration^   j^iTr±inieTr»nrwararx«iHwkvi6iiT»wmmy  fsrrr^y  then  the 
court  improperly  directed  a  verdict  in  favor  of  the  appellee.   If  there 
was  no  such  evidence,  then  the  ruling-  of  the  court  was  correct.   Frazer  v. 
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Howe,  106  111.  653;  Illinoie  Central  Hailroad  Co.  v.  Bailey,   £ii2Ill. 

480;  Helm  v.  Illinois  J^ommercial  Men's  A^sn.  E79  111.  570. 

The  evidence  tends  to  show  that  appellee  attended  the  first  meet- 
ing of  the  inccrporatcrs  of  the  corporation  and  subscrited  to  its 
stock;  that  he  was  a  director  from  July,  1913,  to  August,  1919,  that 
he  was  a  member  of  the  executive  committee  of  the  "board  of  directors 
from  Octoher  12,  1915,  to  July  1918;  that  he  was  preseimt  at  practically 
every  meeting  of  the  hoard  of  directcrs;  that  for  at  least  three  years 
he  was  one  of  the  five  managing  directcrs;  that  he  actively  participated 
in  the  action  of  the  board  of  directors  in  raising  the  price  of  stock, 
either  by  making  a  motion,  or  by  seconding  a  motion  to  make  such  increase 
and  that  he  actively  engagdi  in  all  of  the  business  of  the  ccr  )Oiaticn. 

The  evidence  also  tend^to  ^w  that  the  assets  of  the  United  Merdantile 
Agency  were  mrchased  at  bankruptcy  sale  by  a  committee  of  stockholders  for 
$22,500.00,  and  within  a  few  days  thereafter  the  United  Agency  was  organ- 
ized, whereupon  these  asoets  were  turned  over  to  the  new  corporations 
for  certain  shares  cf  stock..   The  first  charge  of  fraud  and  conspiracy 
is  based  upon  this  transfer,  appellant  claiming  that  the  y&sets  turned 
over,  had  no  such  value  as  was  placed  u ;)on  them,  and  that  this  trans- 
action was  the  basis  of  a  large  part  of  the  assets  of  the  corporation 
afterwards  listed  and  sent  out  to  the  prospective   jurchasers  of  stock. 
Ryerson  v.  Peden,  303  111.  171,  was  a  case  in  which  the  cause  of  action 
was  not  like  this,  but  some  of  the  facts  were  qaite  simil  r  to  tke  facts 
here  presented,  and  on  page  175  it  was  said:  "Payment  for  capital  stock 
with  property  is  no  payment  ezcept  to  the  extent  of  the  true  value  of 
the  property,  and  if  the  property  is  taken  at  an  over-valuation  the 
stockholders  are  liable  to  make  up  the  deficiency;  and  when  a  failure 
occurs  in  the  business,  the  law  -uts  upon  the  persons  who  disposed  of 
the  assets  of  a  former  ccmiany  to  pay  for  the  capital  stock  of  the  new 
company  the  burden  of  showing  that  the  property  so  turned  over  equaled 
the  value  of  the  capital  stock  for  which  it  was  coiisidered  to  be  paid." 
In  the  case  at  bar  there  was  ample  ground  for  dispute  as  to  the  value  of 
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the  assets  turned  over  to  the  United  Agency,  the  business  engaged  in  was 
the  furnishing  of  the  ratings  for  the  whole  United  States  similar  to 
those  furnished  by  Dunn  and  Bradstreet.   'i'he  collection  cf  these  ratings 
involved  vast  labor  and  large  sums  of  mcney.  After  these  ratings  were 
oollected,  they  were  of  no  value  except  to  a  corporation  equipped  to 
use  them.  At  a  forced  si.le  there  would  be  few  bidders  for  such 
property,  and  the  property  would  naturally  bring  very  little  money,  but 
to  a  corporation  equipped  to  utilize  the  tatings  in  their  business, 
they  might  be  of  considerable  value.  Ajp  Ilea  claims  their  walue  was 
established  by  public  accoujitants ,  but  the  evidence  on  this  point  is  in 
conflict.   In  this  condition  of  the  record,  their  value  was  a  question  of 
fact  for  the  jury,  tvnd  it  was  for  the  jury  tc  say  whether,  under  all  the 
evidence,  they  were  worth  the  stock  issued  for  them,  and  whether  the 
stockholders  who  received  this  stock,  )aid  full  value  for  it.   It  *as 
also  a  question  of  fact  for  the  jury  to  deterMne  v/hether  these  assets 
were  listed  by  the  corporation  at  such  an  amount  as  constituted  a  fraud 
upon  the  persons  who  purchased  the  stock  of  the  corporation. 

The  next  quostion  for  detarmination  is  whether  there  was  any 
evidence  fairly  tending  to  show  that  after  the  United  Agency  was  opga^-v^iV 
ized  and  bcgarj  to  sell  stock,  the  appellee  and  his  fellow  directbrJB  an4  " 
the  other  officers  were  guilty  of  the  coiispiracy  and  fraud  alleged  in  the 
declaration.   The  evidende  tends  to  show  that  at  irreguMr  intervals  from 
Hovember  30,  lyl3,  to  December  21,  1918,  twelve  balance  sheets  were 
issued  and  used  by  the  salesmen  in  the  bale  of  stock.. Each  sheet  showed 
a  substantial  increase  in  the  assets,  liabilities,  (except  capital  stock) 
and  surplus.   ^Jn  November  30,  1913,  within  six  rucnths  cf  the  organiaation 
of  this  corporation,  the  balance  sheets  showed  an  income  aooouiit  of 
$66,770.68,  operating  and  general  expenses  of  $41,692.  11,  reserve  for 
uncompleted  contract  of  $10,572.00,  leating  a  net  of  |14,560.i7.   It 
also  showed  assets  of  |1, 536, 992.  86.  liabilities  of  $18,826.57,  and 
a  surplus  of  $790,766.46.   'i'hese  amounts  were  increased  in  each  balance 
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sheet  until  December  31,  1918,   hen  the  assets  wexs  listed  at  $3,913,329.17 
the  liabilities  at  |l48,966.37,  and  the  surplus  at  |l,  9E9,887.03.'  '-^he 
increased  surplus  came  from  the  sale  of  stock  and  not  from  profits  earned 
by  the  oorooration. 
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In  January,  1916,  the  directors  ht,d  an  appraisal  of  the  rating  bock 
and  special  report  files  made,  which  purported  to  show  a  value  of 
#2,447,517.60,  being  |956,355.98  above  what  the  rating  book  and  special 
report  files  were  then  carrying  upon  the  books  of  the  corporation. 
Thereafter,  u  )on  authority  of  the  board  of  directors,  and  based  upon 
the  alleged  appraisal,  flj069,  819.42  was'gradually  added  to  the  plant 
account  and  surplus.  $325,000.00  of  this  amount  was  added  to  the  plant 
account  in  December,  1915,  and  in  March,  1916,  $155,000.00  was  added 
and  in  December,  1916,  two  itams  of  $250,000.00  and  $339,819.42  vteje 
added  from  the  same  source  and  in  the  same  way.  After  each  increa>.e 
in  the  olant  and  surplus  account  the  directors,  at  meetings  v;hich  v/ere 
attended  by  the  appellee,  fixed  the  price  of  the  stock.   They  commenced 
in  1913  at  $/5.00  per  share  and  foll>:'Wed  this  up  at  later  periods  with 
prices  as  high  as  $23.50,  the  latter  being  the  orice  of  the  stock  v/hen 
the  corporation  went  into  bankruptcy  in  September,  1919. 

The  report  of  the  presid-nt  to  the  directors  and  stockholders 
dated  January  14,  1914,  stated  that  the  corpor  tion  started  with  ten 
or  twelve  employees,  with  tx*.  live  business  on  the  books,  but  the 
business  had  developed  with  remarkable  rapidity;  that  the  working  force 
then  numbered  about  seventy  people,  with  additional  offices  in  outside 
cities;  that  the  corporation  voluntarily  fulfilled  the  contracts  for 
service  which  the  United  Mercantile  Agency  had  taken  and  for  which 
it  had  received  the  mcney  in  advance  and  failed  to  perform  the  service. 

As  tending  to  supjort  the  allegations  of  fraud,  many  exhibits  were 
introduced  in  evidence  "by   the  appellant  containing  statements  relative 
to  the  assets  and  financial  standing  of  this  cor  loration.   It  will  be 
im)0ssible  to  refer  to  all  of  them,  but  we  have  selected  a  few  which 
present  the  general  stateioents  as  made  by  the  officers.  Exhibit  69, 
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which  was  without  date,  contained  the  statement  that  the  corporation 
afforded  an  investment  with  every  element  of  permanency  and  safety  and 
free  from  any  inherent  elements  of  weakness;  that  the  corporation  was 
the  most  agressive  agency  in  the  field;  that  it  h^d  assets  which  cost 
over  $4,600,000.00  was  fully  equiopea,  in  active  deration,  and  enjoying 
a  consistent  and  ever  increasing  growth  in  its  v  lume  of  business;  that 
the  organization  was  without  any  watered  stock  or  detts;  that  the  officers 
and  dirfectors  v/ere  men  of  joiown  husiness  ability  and  high  integrity; 
that  for  a  limited  time  the  public  could  procure  some  of  the  stock. 
Exhibit  74  stated  that  the  corioration  holds  the  record  for  safety, 
permanency  and  earning  power;  that  in  quality  of  service  it  already 
ranks  above  either  of  the  old  concerns;  that  it  was  operating  on  a 
satisfactory  basis;  that  when  the  ratings  are  comileted  it  will  make  a 
very  decided  increase  in  earnings,  together  v/ith  a  marked  advance  in 
the  \alue  of  the  stock;  that  it  is  as  stable  as  the  Hock  of  Ages,  as 
permanent  as  busireas  itself,  and  is  profitable  far  above  the  average 
business  enterprise;  that  it  has  $1,750,000.00  in  actual  assets  and 
every  dollar  in  stock  issued  will  be  backed  by  $2.00  of  assets;  that 
its  ear^iing  capacity  is  so  far  above  any  ordinary  investment  that  no 
comparison  is  pobtiible.   Exhibit  75,  which  was  a  selling  talk  for 
salesmen,  stated  that  the  biisiness  the  corporation  was  doing  more 
than  paid  the  operating  expeiises;  that  it  had  assets  of  more  than 
$2,000,000.00;  that  the  preliminary  v.ork  w  s  finished  and  the  big 
profits  would  begin  to  coae  in;  that  it  was  fir&ily  established  on  a 
good  sound  basis;  that  every  share  of  stock  issued  had  been  paid  for 
in  full;  that  on  100,000  subscribers  it  would  h&ve  an  income  from 
contracts  alone  of  over  $10,000,000.00,  and  as  the  income  from  *fc«- 
banks  and  attorneys  alone  ought  to  be  sufficient  to  pay  all  expenses, 
the  $10,000,000.00  should  be  clear  profit  available  for  dittidends;  that 
the-re  was  no  chance  for  the  stockholders  being  frozen  out;  that  there  was 
no  promotion  stock  and  nobody  could  get  control  of  the  corporation;  that 
the  profits  will  be  big  so  there  will  be  plenty  for  all.  Exhibit  82  stat- 
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ecL  that  the  history  of  the  cor  )oration  is  a  history  of  one  of  the 
greatest  achievments  of  American  business  life.   It  holds  the  record 
for  safety,  permanency  and  earning  power;  that  its  progress  has  been 
remarkable;  that  it  is  already  doiiig  a  splendid  business  and  showing 
a  consistent  growth  from  month  to  month;  that  there  is,  at  a  low  esti- 
mate, $1,000,000.00  worth  of  business  awaiting  the  completion  of  the 
rating  book;  that  it  is  showing  a  very  satisfactory  profit;  that  the 
element  of  risk  is  negligible;  that  the  business  is  not  affected  by 
floods,  fires,  earthquakes  and  panics. 

There  was  evidence  tending  to  show  that  The  Kational  Advisory 
Bureau  was  controlled  by  the  officers  of  this  corporation,  and  one 
of  the  sales  agents  conducted  such  reporting  ccncern  from  another  office; 
thtt  salesmen  were  instructed  to  tell  prospective  stock  purchasers  to 
write  to  the  National  Advisory  Bureau  for  inforuB-tion  about  the  United 
Agency;  that  such  inquiries  were  received  by  the  agent  of  the  conporation 
and  information  prepared  in  advance  was  sent  to  those  seeking  information; 
that  Morris,  who  was  a  stock  salesman  and  who  wold  the  stock  to  the 
appellant,  was  the  National  Advisory  Bureau  for  a  part  of  this  time. 

In  the  summer  of  1917,  before  the  purchase  by  appellant  of  513 
shares  of  the  stock  in  question,  Dr.  V»'.  M.  Avery,  who  roomed  and  board- 
ed at  the  Case  home,  after  discussing  with  Mrs.  Case  and  her  daughter 
the  advisability  of  consi  Iting  the  appellee  before  buying  nay  more  stock, 
went  tc  the  appellee's  home  and  there  had  a  conversation  relative  to 
the  financial  condition  and  prospects  of  the  corporation.   Dr.  Avery 
testified  that  he  told  appellee  that  appellant  was  thinking  of  invest- 
ing in  more  stcck,  and  appellee  stated  that  the  corporation  was  the 
best  investment  he  knew  of,  and  he  went  into  detail  regardiiig  its 
financial  condition.   This  conversati--n  was  repeated  by  Dr.  Avery  to 
the  appellant,-  and  513  shares  of  stock  were  purchased  a  few  weeks  later. 
The  appellant,  who  is  seventy-five  years  old,  testified  that  she  talked 
with  appellee  at  the  office  cf  the  corporation  in  Chicago  and  asked  him 
what  he  thought  about  the  corporation  and  he  replied  that  he  thought  it 
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was  a  fine  thing  and  that  it  was  a  good  irivestment  f..r  any  one  who  had 
any  surplus  mone-y. 

We  have  only  recited  a  oojtion  of  the  principal  facts  which  appear 
in  evidence  concerning  this  transaction.   The  fraud  dharged  is  that 
122,500.00  worth  of  property  was  listed  as  fl  ,500,000.00  of  assets; 
that  false  statements  were  mad^bfet  the  stock  was  fully  paid;  that  the 
3500  stockholders  of  the  United  Mercantile  Agency  did  not  my  full  value 
for  their  stock;  that  grossly  extravagant  and  false  statements  were 
issued  as  to  the  assets,  lii-bilities  and  surplus,  whereas  the  total 
assets  v/ere  not  worth  to  exceed,  ^0,000, 00, there  was  no  surplus,  the 
stock  was  worthless,  and  the  corporation  insolvent;  chat  the  corporation 
never  was  operated  on  a  satisfactory  basis  and  never  had  any  earnings 
in  excess  of  expenses;  that  every  dollar  of  stock  waa  not  tacked  "by  two 
dollars  of  assets;  that  the  officers  and  directors,  including  appellee, 
kiaew  all  of  these  representations  were  false  and  made  them  for  the  mr- 
pose  of  selling  stock. 

It  may  be  true  that  some  of  these  statements  might  be  clessified  as 
legitimate  puffings  of  the  business,  but  that  is  not  true  of  all  of  them. 
Some  of  them  contain  positive  statements  of  fact  v^hich  the  evidence  tends 
to  show  were  not  true  and  were"  calculated  to  mislead  and  deceive.   It 
may  also  be  true  that  the  officers  and  directors  were  trying  tc  establish 
a  legitimate  business,  very  extensive  in  character,  which  if  established 
would  possess  vast  earning  powtrs,  and  that  they  were  prevented  from  so 
doing  by  ciBCTimstances  over  which  they  had  no  control,  but  this  fact 
would  not  justify  them  in  sending  out  statements  which  were  kncv^n  by  them 
to  be  untrue  and  which  were  calculated  to  mislead  and  dec4ive  prospective 
purchasers  of  stock!^heir  financial  disadvantage.   The  evidence  tends  to 
show  that  appellee's  relations  with  the  corporation  and  its  officers  and 
directors  were  such  that  he  could  and  should  have  known  of  its  true 
condition.   Within  a  short  time  after  these  reports  of  the  assets  and 
business  were  made,  th.  corporation  became  bankrupt  and  its  total  assets 
were  sold  for  $35,100.00. 
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. .  -t90«i)  ilia  AaoXfiiic  o*  i/0.!ijli.'0lae 'y  j-vt  Iu  «   d^ji^  *oa  eiow  wotfa  ©J 
rfBiIrf«;^8©   ol'  -atiii^iJ^  oi©w   jfotwei!  di   eoiit   oil  oaXa  ^ 

08  aioil  tdtff»v'4T*»    HT??w  -^^ft;!^   J'.aiii'   i         ,  ... 

loal  Qifl'  aJI^4K -^fitfl  liotiiw  ictivo  i»»iT«^a«0»«st«^4f  ^aic. 

aiO<f#  \Ctf  ix«roi£<  eiew  dvittn  9^azm»t»i»  f»o  fo.  :  iJeat   ton  X>Xir: 

ii£oib  fas  Jto^LBta  oi  Stijj^ZMiii  rioXxiw  ibat)  ^a-i^aa  od  c 


ictytc  ail  kcai  aoXiirxcq'SiOO   Mi7  v  .   ji^i    ^'eeXXer.qa  t«dJ  woiIk 


'    eonefcive  eriT     .oat  .rittfrifei  .x»5l;tooJtt  lo   s^oaedo'XO' 


coi^r   a^  i  to  0«biti  evttd  bXiJocIa  Xin.>  jd  ^a<£.*  4cx/g   oiow  Hioiot^-xiL 

■n  HiBHWa  Qkdt  \o  ai-  tiodB  a  iLidfill      •J|0.iiJbl>aoo 

d^iaa  Xa^o;t   ii;fi  ^oa  iuwiiixi^d   «»u«:.c<  ,9AmV:#'X»w  assaiaird 

.CL..COX,a«#  lot  JbXoo  ©lew 
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It  is  not  for  this  court  to  say  whether  this  evidtnoe  sustained 
the  allegation  of  the  declaration  charging  a  fraud  and  conspiracy,  but 
all  that  i^is  necessary  for  us  to  detenaine  is  whether  there  was 
evidence  fairly  tending  to  support  the  charge  of  fraud  and  conspiracy. 
From  a  careful  consideration  of  all  this  evidence  we  are  of  the  opinion 
that  there  was  evidence  fairly  tending  to  sup  )ort  the  averments  of  the 
declaration;  that  whether  this  evidence  showed  fraud  and  conspiracy  was 
a  question  of  fact  for  the  jury  to  determine,  and  that  the  jury  shouli 
have  been  permitted  to  determine  this  question?  that  for  this  reason 
the  court  should  have  submitted  the  case  to  the  jury  and  was  in  error 
in  directing  a  verdict  for  appellee. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  v/ith  the  views 
above  expressed. 

Reversed  and  remanded. 


aotaho  edt  \c  eta  ew  98D0j6±Ye   ^'fr'>    rr.  V«  aoiJ^rtaMafloo  IjoleT«o  a  moi'a 
9dJ  ^0£^fl««-fjTa  ed.t  ^Tr.,  rca  ..    /I^iij\  eoaeiiv©  a^  eiwii  iad^ 

UaodB  risrl  edi  iadi  bm   ,  ^nltnv  ;/^   edi   loT:  toat     ^0  jiol/doxrp  a 

noaasT  8iri;f   10!:  J-add"  gaoi^aaap  alH^  eaiKteisli   ocf  Jbe^ftlnrieq  asetf  svari 

•roTTC9  nl  saw  baa  ^al  mdi  o*  'ea^b  edt  boiitmdaa   ^md  binode  tittoo  edt 

*99lLQnv,B  10I  toUbidT  a  siiJt^oeTlJb  tti 
od^  i)aa  AesTovea  erf  IXJtw  Jnemaftjit   •!<*    ,^9?   oti)i-i   bioiis  tdt  ro% 

i-'isiY  odi  ditu  eofitd&:toooa  at  egalJboeooTq  tradt-cl:  io\  bQbmmei  edixao 

.JbeeB9-rqx9  evoda 


STATE   OF  ILLINOIS,    [^ 

SECOND  DISTRICT.  I  ^''^        I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  mv  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this  ^vj  ^^^^^^  _day  of 

in  the  vear  of  our  Lord  one  thousand 


,  nine  hundred  and  twentv- 


Cle7'k  qf-t^e  Appellate  Court. 


7^6i' 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
twenty-two,  within  and  for  the  Second  DJFstrict  of  the  State 
of  Illinois: 


Hon 
/  \ 


Present--The  Hon.  NORMAN  L.  JONES,  Presiding-  Justice. 
AUGUSTUS  A.  PARTLOw/  Justice. 
Hon.  THOMAS  H.   JETT,  Ju|tice. 
JUSTUS  L.  JOHNSON,  Cl/rk. 
CURT\S.  AYERS,  Sher^f. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
piT"        -    1*^"'      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit  : 


7065  31 

William  Pent  land,  appellee, 

vs.  Appeal  from  Whiteside 

MathiB  Brothers  &  Company, 

appellant. 

Part low,  J. 

William  Pentland  is  a  retired  farmer  and  in  June,  1930,  had 
oats  on  a  farm  oocx:^pied  by  a  tenant.  He  wisned  to  remove  the  oats 
to  make  way  for  the  new  oats.  Mathis  Brothers  &  Company,  a  corporation, 
had  elevators  in  different  parts  of  the  etirrounding  country,  one  of 
which  was  at  the  village  of  Hooppole .  Roy  Mathis  was  the  manager 
of  the  elevator  at  Hooppole.  On  June  20  or  21,  Pen|iland  went  to  that 
elevator.  He  claims  he  sold  the  manager  his  oats  at  $1.00  per  bushel. 
On  June  25  he  delivered  1235  bushels  to  the  company.  It  was  placed 
in  a  separate  bin  and  that  amount  of  oats,  either  the  same  oats  or 
others  of  like  kind  and  character,  were  kept  therein  by  the  company 
up  to  the  trial  of  this  suit.  The  company  claimed  that  it  offered 
Pentland  $1.00  per  bushel  at  his  first  visit  and  that  he  refused  to 
sell  at  that  price  but  arranged  to  store  the  oats.  Long  afterwards 
he  demanded  $1.00  per  bushel  and  they  denied  they  had  bought  the  oats, 
and  offered  him  a  much  less  sum  as  the  price  of  oats  had  fallen  much 
lower.  On  September  7,  1921,  Pentland  bUought  this  action  of  assumpsit 
against  the  Company  and  filed  the  common  counts.  Defendant  filed 
the  general  issue.   The  case  was  tried  by  a  jury  and  there  was  a 
verdict  for  plaintiff  for  #1,235.00.  A  motion  by  defendant  for  a 
new  trial  was  denied.  Plaintiff  had  judgment.  Defendant  appeals. 

Plaintiff  alone  testified  in  support  of  his  contention.  He  was 
contradicted  by  the  manager  at  Hooppole  and  a  bookkeeper  in  the  office, 
both  of  whom  testified  that  Pentland  positively  refused  to  sell  at  the 
price  offered.  The  bookkeeper  testified  to  a  conversation  with  Pent- 
land a  couple  of  months  later  which  plainly  indicated  that  he  had  not 
yet  sold  the  oats.   There  was  another  witness  to  statements  still  later 
by  Pentland  indicating  that  he  had  not  yet  sold  his  oats.  In  Done 1 son 


•t>iaetldW  «osl  lAaqqA  .«t 

,  j-a«XX«qq« 

,aoi^«ToqYoo  J3   (VttAqKoO  £  cTSd^fOTS  a-ld^Ai     .ai^jw  vea  »dt  lol  t**  •i«fi  o;^ 

lejAOAB   »dt  «««r  aldfmSi.  ^oH     .  ^Xoqqoon  ^o  ds^XXiT  edt  #«  bj*  /fi>l^ 

;r«xf^  0^  ^A«w  tn^XJ^aeq   ,XS  7o  08   am/L  ixO     .sXoqqooH  ^^s  tot£TeX9  sd^  lo 

.Iddaird  taq  00.1$  za  atAo  aXil  laaAaaa  sdt  /:Xoa  sd  asi^Xo  eH      .lo^juraXs 

teoJsXq  ajBv  «qmoo  edif  oi  sXedai/cT  5£SX  t&neTilal)  9xf  dS   aovL  oO 

XQusqvoo  9di  xcf  2:iaf»/i:f  tq«a(  dvew   ,io^o^vi&r;o  Xsoti  JbaXi  osfXX  \o  aaa^io 

taaallo   ^1  i(«d#  tanxAlo  Y'Q^^^^'^'O  ^^7     .tti/a  aXdd^  \o  lAirt  9dt  ot  qu 

o^  &eejjle:c   ad  tjedf^  tiM  tleir  iurt\  aid  ;f«  Xadavd  leq  OC.X|  fcaiiX^aa? 

etiJBr^etlA  s'^O'^      .e^^o  Bdt  e-xoJ'a  o^  l>9;^£ma  iud  eoliq  ^Adif  ^a  XXaa 

,'^iso  ad^  ^dsxfod  t£d  t^^^  i>9laa£  ^^d;^  Ji>a«  ladaiKf  laq  00. X|  b^bium^  ad 

ncxnn  caXXf)  bzi  a^jfto  )o  asl:cq  sdi^  »js  taua  aaaX  douoc  «  mid  toia^o  Jbas 

tici^jjcajB  to  aolto«  ald^  ^c^jvotfcf  l>£LsIta9?   «X^eX   ,?  lada-i^qaS  aO     .i9wol 

bilt\  la£Jbas)aa     .nfmioo  aoousoo  su^  l)dXlt  ta«  ^cMqaroO  adjf  laiil«s« 

£  e,sir  exi^dt  ba*  x^^^l  '  X^  baltS  as*   Qttso  9dT  .   .smaal  XiBtaaag  adi 

»  70)  &aJ^tt^y.»b  \<i  Bottom  A     .OO.dCG^X^  aol  lll^al^q  xot  #oii>i«T 

.aX^aqqA  tnabaa^aQ     .^aaaggtff^  t^d  ^)l^al«X?     .I>alaat  a«w  iJilit  «oa 

aair  »H     .nol^na^aoo  aid  lo  ^Toqqua  al  teltXlaa^  aaoX«  Hl;tnl«X^ 

(601110  dd^  Al  7»q39iloocf  a  baji  »XoqqooF  &a  79^Mtuun  »dt  x<S  ba&otbsxtaoo 

adt  iM  XXae  ot  baavJai  ^XaTl^laoq  baaltaaH  &atit  b9t\ttaat  aodw  lo  d^o<;^ 

•  tseSf  d^lw  aol^^-eaiavaoo  a  o#  talll^ae^  naqsaijfood  sdT     .batallo  oolzq 

iofl  £)jul  ad  tadf  bafaoibai  \;Xffl/iXq  ;1olilw  laiMl  autaom  lo  aXqooo  «  JboaX 

la^^X  XXl^a  ataavatata  ot  maoaftv  ladtoa*  ««w  aiadT      .a^jso  adt  bioa  iax 

aoal^aod  aT      .atao  aid  tXoa  iax  i9U  tad  ad  #Adi^  sa^:fAOltfll  l)fl4X^aa?  jd 


^^  E.  St.  L.  Ry.  Co.,  335  111.  635,  the  court  said:   "The  oonBtitution, 
which  provides  that  the  right  of  trial  by  j\iry  as  previously  enjoyed 
shall  remain  inviolate,  does  not  make  the  jury  the  final  judges  of 
the  weight  of  the  evidence,  and  if  a  verdict  is  manifestly  against 
the  weight  of  the  evidence  it  is  the  duty  of  the  trial  judge  to  set 
it  aside  and  grant  a  new  trial,  and  a  failure  to  do  so  is  error,  for 
which  a  judgment  must  be  reversed."  Other  oases  are  there  cited  whioh 
sustain  that  position  and  a  quotation  to  the  like  effect  is  made  in 
Bradley  v.  Palmer,  193  111.  15,  on  page  90.  This  verdict  is  so  clearly 
against  the  weight  of  the  evidence  that  in  our  opinion  a  new  trial 
should  have  been  granted. 

The  first  instruction  given  for  plaintiff  was  as  follows:  "This 
case  is  to  be  decided  solely  on  what  was  said  or  agreed  upon  between 
plaintiff  and  the  agent  of  the  defendant  during  the  month  of  J^e,  1930." 
That  statement  is  literally  true,  for  if  plaintiff  ever  sold  his  oats 
to  defendant,  it  was  in  June,  1920.  Yet  it  was  calculated  to  mislead 
the  jury  in  this  case.  There  was  considerable  evidence  of  statements 
made  by  plaintiff  long  after  June,  1930,  which  tended  to  show  that  he 
had  not  sold  the  oats  in  June,  1930,  This  instruction  might  easily 
be  understood  by  the  jury  to  mean  that  they  were  to  consider  solely 
what  was  said  between  the  parties  in  J\ine,  and  to  disregard  the  proof 
of  what  plaintiff  said  afterwards. 

The  judgment  is  reversed  and  the  cause  remanded. 


!« 


.aolt0^i*iiToo   orfT"      :btJf   trvoo   9ci&    ,5&3    .XXI  atii    ..oO   .itH   .J    .»Q    .7   .^ 

i»B  ot  t^bul   iAlit    'Kit  \o  x^"^   ^''-^  at  ft  Ma^lvt   %c[t  \o  td^taw  er :* 

Tot   tiotia  ai  ct  oi>  0^   e^uliaJ:  43  bofc-   ,X£l!t;f  wsa  «  txuBTs  tiu  ftAlM  ^^ 

Aotdw  bstto  9X9dt  9XM  «««40  Y«xt:^  (^  ifaxffl  itaact^iuf^  m  doidv 

at  et^m  si  toalla  9ill  96t  o&  ;:c.Lt-t.io^^  £  Las  aolttmoq  tsdt  atA&auu 

i(l7JseXo  o«  Bi  toUn^r  etdl     .06  6-gsq  a«   »ai  .XXI  £ex-,-x«aljff  .t  \%lb*rE 

^l*trt  wee  £  aotnlqo  ruo  at  tJidt  eoaaJbira  tdt  ^9  ^d^iav  orl^  ittat-e^ 

.bstfljns  fl09cr  ST£xl  l)Xi/o;fa 

BlifT"      :awolXol  bjb  a«w  llX^ax«X%  70^  ii»7i3  aoi^oi/iicci  ^ati^  9dT 

sfmt&d  aoqv  teai^A  70  X^ijsa  ajsv  tAtiit  ao  ^laXoa  b9blo^  ti  ot  ai  oa.so 

.OSex    ,ta|X>  lo  dtaoa  9dt  •^atrub  ia.ebatl9b  9dS  )o  ^aaa^  silt  bcji  YlttatAL:^ 

ai£0  aid  JbXoa  lav©  ^IXtaXjeXg  12    icl    ,?f.'T[-;   vXr.".is.tt :    et   ;taa«B8#B*a  *«iIT 

JbasXaia  ot  b9tAluoi£0  »-eti  i^  (toataslal)  9^ 

a^aasa^A^Ta  lo  aoii8i:;lv»   aX<f«T£>JbiaiToo  9sn  steii'T     .ea^o  airit  ai  ^iif(  atf# 

9d  t«rf;f  wode  o^  b9ta9t  ciolttw  «OSex   ,aa»l,  ta^l^  ^aoX  tli^nl^Xq  ^oT  •fc«a 

XXiajia  id-^tm  aottovitBat  aidT     .0861    ^3auT,  at  a^jso  axl^  LXoa  toa  b-ad 

^XaXoe  iai>iaaoo  o;t  eiew  ^^^^  tA^i^f  n^r^SA  g^  ^ixr^   '^xlit  ^^^  i^ooiavabou  sd 

"^coTq  3di  Jbifi^a^aUb  o;t  t>£u   ^eauJ,  at  aei^T«q  arf^  aaav^dtf  Jbiju  a4«  t«ifw 

.aJbiBwia^tiB  £>i;sa  Hij-fxi«Xq  tsdm  \o 
•taJbnjaoisi  dei/JBo   9tit  ba*  taafsveti  ai  taaor^ju^   adT 


STATE   OF  ILLINOIS,    )  ^ 

SECOND  DISTRICT.  I  ^^^        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  F^ecords  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appdlate  Court,  at  Ottawa.  this_  /_^^-^"    „day  of 

^  rL^^f~^(y\     _      in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- -  ^'''c^^''*'^^  •   _ 


i'C^^^Ct^ 


Chtrk  of  the  Appellate  Court. 
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I'^'iUlol^ 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day-  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hury^rzl   and 
twenty-two,  within  and  for  the  Second  Distjp.ct  of  the  State 
of  Illinois : k 

Present--The  Hon.  NORMAN  L.  JONES,  Pres  i,^ing-  Jus  t  ice  . 
Hon.  AUGUSTUS  A.  PARTLOW,/Jus t ice . 
Hon.  THOMAS  P^,    JETT,  Jup^ice. 
JUSTU^  L.  JOHNSON,  Cl^k. 
CURT  s|  AYERS,  Sheri/f.  ^ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
UC  the  opinion  of  the  Court  was  filed  in  the 

Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following,  to-wit: 


7070  34 

C.  E.  Harrington,  appellant, 

T8«  Appeal  from  Lee 

Juliua  Lepley,  appellee  , 

Partlow,  J. 

Harrington  brought  replevin  against  Lepley  to  recoyer  possession 
of  25  hogs.  The  declaration  charged  in  one  count  that  defendant  took 
and  unjustly  detained  said  hogs,  the  property  of  plaintiff,  and  in  a 
second  count  that  defendant  unjustly  detained  said  hogs,  the  property 
of  plaintiff.  Defendant  pleaded  (l)  non  oepit;  (3)  non  detinetj  and 
(3)  that  said  chattels  were  the  property  of  defendant  and  not  of  the 
plaintiff.  The  parties  did  not  form  a  written  issue  on  said  third 
plea,  but  went  to  trial  voluntarily,  and  thereby  formed  an  oral  issue. 
Strohm  V.  Hayes,  80  111.  41j  First  Nat.  Bank  v.  Miller,  335  111.  135; 
Supreme  Court  of  Honor  v.  Barker,  96  Ill»  App»  490.  Under  said  third- 
plea  the  question  is  whether  plaintiff  had  the  right  of  possession;  and 
plaintiff  must  recover  on  the  strength  of  his  own  right  of  possession, 
and  the  burden  is  on  him  to  establish  it.  Reynolds  v.  McCormick,  63 
111.  412;  Constantine  v.  Foster,  57  111,  36;  Chandler  v,  Lincoln, 
53  111,  74;  Pease  v.  Ditto*,  189  111.  456}  Defendant  had  judgment  ob 
a  directed  verdict  and  plaintiff  appeals.  The  litigated  question  is 
whether  plaintiff  was  entitled  to  the  possession  of  the  hogs,  as 
against  defendant,  when  he  brought  this  suit. 

Plaintiff  was  landlord  and  defendant  was  tenant  \mder  a  written 
lease  for  a  term  originally  expiring  March  1,  1930,  but  which  was  exteni 
ed  to  March  1,  1921.  The  lease  required  defendant  to  deliver  to  plain- 
tiff as  rent  for  the  land  demised,  one  half  of  certain  specified  pro- 
ducts of  the  farm,  including  hogs.  One  paragraph  of  the  lease  was 
as  follows; 

"At  the  termination  of  this  lease,  the  property  owned  jointly 
by  the  parties  hereto  shall  be  equally  divided  between  said 
parties  in  the  manner  following,  to-7Titt  Party  of  the  second 
part  shall  divide  such  joint  property  into  two  lots  and  party 
of  the  first  part  shall  have  the  right  to  take  as  his  share 
either  lot  he  may  see  fit,  and  party  of  the  second  part  shall 
take  the  lot  remaining  after  such  selection,  which  shall  be 
final  as  regards  the  division  of  the  property  owned  jointly.* 


.T,    .WOltM^ 
xT.-^iiL    :.:-:   7  Jvoot*  o#  x*'<J^.  *««ija»*  aivoXqei  ^ifjji/oid  ootsfl-^flisR 
:<oof  iR^at'iBb  tsitit  iauoe   900  al  Aflgugilo  aoi^4>T£Xo»l>  adT     .B^oxf  SS  ^c 

Y^i'^qoTQ  edi   ,89orf  tlea  td(Tl«^9£>  x-^^buqcb;  itu^ct^db  t^di  tauoo  Jbaooea 

La*  ii9atfb  aoa  (S)    ;t^qso  rton   (X)   Leteelq  ta&tasltd     .Wttatslq  to 

9dt  to  *on  bBx  tnebn^t^b  io  x*^®qo^^  Q***   eisw  aXe^^jsrio  btza  tAdi  (S) 

biJtn't  £)t«e  ao  9ueet  n6ttlr9i  b     rot  ^oa  btb  sei-^iJBq  sxfT     .t!tl^alJ8Xq 

.ei/Bci  XfTO  aa  tsfflTol  x^^^^^^^  ^^^   tX-l^-^^'^^^-^o^  X«li^  oi-  cfccev  ti/d  ,S9lq 

j^CX   .XXI  a€S    .TsXXXM   .V  jfnafi   ,tAll  tcTil   ;X*   ,XXI   08   ,6©^*^   •''  flJxfoT*8 

^bri.^4  fci«e   T»JbaU     *0G*   .qqA   .XXI  36    .isiasS   .v  lonoH  to  tzuoO   «ffleiqxf8 

brtiB   ;aol«a»8aoq  to  tn:gti.  -tdi  kMd  ttlial»lq  xsdt^cf^  si  rtoi^eaurp  BJHt'iitq 

^ro^sisaeoq  ^»  *'^?iTt  awo  sirf  lo  rf*ati*i*a    sdt  no  tsvooeT  Jaxnn  llitfllaXq 

.c    ^jLoiiTtoOolt  .r  Bbloaxeii     .tl  dalLdeiBQ  od^  mid  no  aJt  aatTx/cf  9dt  box 

,aXoonXJ    .t  TsXfcoJBrfO   ;8e   .1X1  "fa    tta.tao'i   .▼  9at&n£tBaoO   iSX*   .XXI 

00  taeagttft  i^^  ta^ba^t^Q.  j|da^   .XXI  esx    ,'oit^xa   .r  esAa?  i^V   ,XXI  Se 

at  noi^aexxp  Jb9;fjBSjC;fXX    an'T      .aXjsdqq^  mtafjeXq  has  totbrer  b9fo9rlb  b 

B»  tBSO^   ^^^  ^0  aoiaseaeoq  ^it  oi  btlitt&a^  asm  ttttat*iq  r^disA'm 

,thjB  eldt  td^uord  9d  n^'m   .ifl^sLxielat  tBalM^s 

aattltv  £  robau  taeaoi  b«w  ta£bae\Qb  bae  txoibasl  ajsv  ttttatMlH. 

*no*xe  aisw  i^oirfw  *wcf   ,OSex    «X  rioi^M  saXixqzs  \j-C-t*o-t8-tTto  anta*  «  lol  »9M»I 

-oiaXq  0*  lavlXaJb  oi   iasbaBt&b  beiix^pei   a8£«X  e/lT     .XSex   ,X  dotJOi  ot  ba 

•~oiq  tailloeqa  si^tiao  lo  lX«r(  aao   .teaXaat)  trr^X   adJ^  lol  ^sai  aa  tlXtt 

Bsm  aaaeX  ad;}^  lo  xfq«Ts<'i'B<I  ^oO     .asod  gaitifloal    .miAl  edt  lo  atout 

:8«oXXol  BM 

jl^ntol  bBtmo  xti^qoiq,  »d&  «98AaX  eXrf*  lo  aottMatrnTBi  Bdt  tk* 
bt£6  0ae.wJad  fcstlYlt  xlUsspt  acf  11  -^  ^i«q  aritf   x^S 

ijxxooea   sit   to  Y*^Je*f     '.il^-o^    .sniwo-  flX  aaXti^q 

tti"xaq  ijoa  a*oX  ow;t  o^fli  ^-^-  -_~  ni^^  ..^..^.^^  a^.^,,^  :'■  «  -^-s^q 
ai£:Ja  air*  ea  9>'£;f  o*  ;fi  •v^d  XX«ria  tfa^q  *'."  lo 

XX£da  ♦li^q  bxxooea  or'^  lo  r-i.-i  --  '■^  • ''■  '^-'  ■  "^  '^'—  ---^tl© 
9d  XX-s/la  dotd%    .aoi^oaXaa  rioire  oX   ar^J   eiaj 

".-jX^niot  taxiwo  x^^^^qOTq  sri*   lo  ^  a*  X*Jill 


Another  paragraph  began.   "All  sales  of  personal  property  so  owned 
jointly  shall  be  by  said  first  party." 

The  lease  was  to  expire  on  March  1,  1921.  This  suit  was  begun 
on  February  34,  1931.  At  that  time,  if  any  one  was  entitled  to  the 
e'xcluaiTe  possession  of  these  hogs  then  on  the  farm,  it  was  the 
tenant  and  not  the  landlord.  The  fact  that  any  sale  of  the  joint 
property  was  to  be  made  by  the  landlord,  did  not  mean  that  the  land- 
lord oould  sell  any  of  the  joint  property  at  any  time  at  his  own 
pleasure  without  the  consent  of  the  tenant,  and  could  take  any  such 
property  into  his  exclusive  possession  at  any  time  for  the  puarpose  of 
selling  it,  without  the  consent  of  the  tenant.  The  land  had  been  let 
to  another  tenaxit  for  a  term  beginning  March  1,  1931,  and  Lepley  had, 
rented  another  farm  which  he  was  to  occupy  on  March  1,  1911,  The 
parties  had  divided  practically  all  of  the  other  property  before 
February  34,  1931,  when  this  suit  was  brought.   The  tenant  had,  as 
the  lease  provided,  divided  different  kinds  of  the  joint  property  into 
two  parcels  and  the  landlord  had  exercised  his  choise  as  to  which 
parcel  he  would  select.  In  one  case  the  landlord  made  the  division 
and  also  the  choice.   The  tenant  wished  the  hogs  so  divided,  and  in- 
tended to  remove  to  his  new  farm  the  parcel  which  the  landlord  did 
not  select.  The  tenant  made  a  division  of  the  hogs  several  times, 
but  the  landlord  refused  to  make  his  selection.  We  are  of  opinion  that 
the  lease  did  not  give  the  landlord  the  right  to  sell  the  joint  per- 
sonal property,  or  any  part  of  it,  at  will,  and  thus  deprive  the 
tenant  of  his  right  to  keep  the  half  which  the  landlord  did  not 
select  under  the  provisions  above  quoted.  The  fact  that  all  the' 
rest  of  the  joint  property  had  already  been  so  divided  was  not  im- 
properly admitted  in  evidence,  as  it  tended  to  show  that  the  parties 
had  decided  to  divide  the  property  in  the  manner  provided  by  the  lease. 
No  attempt  had  been  made  to  sell  any  of  the  other  property.  Obviously 
the  property  could  not  be  divided  on  the  very  last  day  of  February 
and  the  tenant's  portions  removed  that  night  to  his  new  farm,  which 
was  several  miles  distant.  Obviously  the  division  and  removal  would 


ffliaatf  »flr   #ix/«    sldT      .XSeX    (X  rioi«iI  oo   •liqx*  0^   saw  •s^al    ftdT 
9itt  ot  b9£tlta9  •««  «fio  XOB  \i   \9ait  tsAi  tk     .X86X    ,>8  x^^J^s^s'l- ao 
•fl#  e«w  a   (MVaY  9d^  «o  atd^  •S9ii  9«aat  lo  aoIasMsoq  evXavXoJfe 
^ai ot  9^^  ^0  »X£a  Xfl<A  ^•B^'^  ^o«i   saT     .tTOXtaeX   adjT  #0x1  riu^laaffe^ 

xnro  aid  is  9mit  \a»  ts  xt%9q»rq,  iaXni  9dt  lo  xa*  Xioa  hltmo  MoX 

xlQxra  xxui  a:3(J3jh  tXtfo»  t««   «^£U«e#   dil^  ^0  ia&uaGO  9dt  tuotiitv  sruaJtelq 

to  aaoqitfq  adt  xo%  e«i;t  ^oa  ^.a  aolMi>seoq  svXex/Xoza  alif  oiat  ftiaqoiq 

;}-9X  ce9^  Jb£if  bunl   atiT     .ioMXidi  9di  \q  ^adsooo  9iit  iuoiiilm   ^tl  saXXXea 

Jb«tf  TB-i^<2*^  ^^''^  (X&6X   ,X  ^OTisU  saicaxs®<^  maew    £  lol  itmaat  x^dioat.  oi 

erfT     tXtt^X   «X  (foi-BM  no  ](qu9oo  o#  a«t  a4  xlQlrfv  «i^l  i^^^oajb  bota^n 

siolSQ  xil'X'cioiq  Tsrfd-Q  sift  1:o  XX£  xXX^oiito^iq  taJbivUb  tad  aditT«q 

8»   «!>«<!  ^fljsca^   a^T     .isL^otd  a««  t^se  eXxfj-  aaifw   «i&ex    ^J^S  ^t^i/scfet 

oini  x^^^Q^^^  loiot   ^di   \q  ai>aii  ^aaisDiX)  l>ai}iYXi    ,JbatlToaq  »«£8X  axi^ 

rfoX.-fv  <xt  a£  deifixlo  aifl  t»aiox»xti  l^^a  tx^XtoeX   ad^  toa  aXaoz^q  ow^ 

ixoxalTiJb   9rf^  aJb«e  tioiJboAX  ad^  aa^o  a<»  al     .ioaXaa  tXyov  ad  Xaox«q 

-ai  ia.c   ttatlTA^t  oa  8go£(   3/1^  Jbdiigiw  in^^ias^  aaT      .aoXo^o  aili   oaX«  ta& 

bib  bxoiba£.£  tdi  doitiir  Xtoijsq  &tit  acxfil  •<»n  etd  oi   avpiaaz  oi  JbaJbae^ 

(8aci^  X«z3raa  esoxi  odi   lo  solsjtyiX  a  sJbAot  taaas^  adT     .^aaXaa  ^oa 

t^^t  floiaiqo  )o   aT£   9ff     .aojt^foaXaa  iid  »%mi  ot  bo^alsr  brQlttmX  adt  tad 

-TOq  tatol  9dt  XXaa  of  td:gtx  adsf  £>xoXta«I   drf^   avJ^^  ^oa  tib  ae^aX  sxl^ 

0(ft  oTiiqai;  a^tf#  truB   ^XXlv  ts   «ifx  ^o  ;^i«q  xojs  to  «i#tsqozq  X^aoa 

:tort  bJJ)  biolhoAL  9dt  A^tdm  lljui  »At  caai  0^  td^tr  eld  to  taMa»t 

'•d&  ils  t^i  ftJit  adT     ^bQtoup  aToo«  anolalvoTq  Bdt  x^inw  toelem 

-Ml  tO0  a.sw  b9Ltvib  oa  naed  xb^'i^^  iuul  \;}tacp)sq  iatoC  ^*  ^o  ^aai 

aeltxaq  arf}   #adt  woda  o^  btba^t  ti  ta  ,aoa9LiVa  ai  ta^^imtuK  t-txaqozq 

.ait^eX  9dt  xd  AafciTotq  lajuuM  aa^  ai  x^xaquiq  a<i^  ^btrlt  ot  tBbt^nb  bjui 

vXuiolTdO     .*;^i9qoiq  tar  0  xol  XXati  oi   ^b^m  aaacT  l)£il  ^qmat^a  ol 

Yxauidol.  to.  Y^  <fBaX  ^xov    taj   no  i)a^jhrii>  ecf  foa  bluoo  xtx^qozq  oxf^ 

dolffv   .axal  vaa.  a;til  #*  ^d^/a  #jid;r  tevodiai  aaoI;^xcq  a'^aBaa;f  ari^  tea 

tXjJow  X^Toarei  txu  aolaivtJb  6d^  Y-^auoivcfO      .^oa^ait  aaXXa  X^iaraa  aav 


require  a  considerable  part  of  February.  We  think  it  is  not  neo- 
esaary  to  determine  what  legal  term  best  describes  the  interests  of 
these  parties  in  these  hogs.  We  only  hold  that  the  landlord  did  not 
hare  the  exclusive  right  to  determine  that  they  should  be  sold,  and 
did  not  have  the  exclusive  right  to  their  possession,  and  that  when 
he  brought  this  suit  he  did  not  have  the  legal  right  to  replevin  the 
hogs  from  the  tenant* 

The  judgment  is  therefore  affirmed. 


I« 


toa  &ii>  iiioIl««I  •tif  iAAi  Hod  xtmo  off     .«a«i  essxlt  ai  ••i;tT«q  Madt 

a«/lv  ^£i<^  tAA  itioi—uaoq.  li^At  ot   MsiT  •vtMiXox*  aii^  ovxit  toe  i>tb 
sift  dlr9L'j9t  at  td^iv    ib^*!  ftttt  tvBd  ^oa  ibxjb  azl   tix/a  etdt  id^iygd  9xf 


STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  I  *'*'•        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court, 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foreg^oing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,   this-     _    A^'-^l-_day  of 

^'^ /'t>^"-f^, jj^  ^Yie  year  of  our  Lord  one  thousand 

nine  hundred  and  t\^entv-  ^-■^C'-'^-^^'^'^  - 


of  the  Appell-ate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COTSfiT , 


Begun  and  hsld  at  Ottawa,  on  Tuesday,  the  thijro  day  of  October, 
in  the  year  of  our  Lord  one  thousand  niryr  hundred  and 

twenty-tw&,  within  and  for  the  Seconc^/District  of  the  State 

i 
of  Illinoiss: 


Present--The  itpn.  NORMAN  L.  JONES  ,if'res  id  ing-  Just  ice 
\ 

Hi5n.  AUGUSTUS  A.  PA«TLOW,  Justice. 

\  ^ 

Ko|n.  THOMAS  M-J^T,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk, 
CURT  S.  AY/RS,  Sheriff, 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

'r  '     the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6934  ^        55 

Ciaude  H,  Black,  Etc.,  appellee, 

V8.  Appeal  from  McDonoxigh 

James  E.  Benaett ,  et  al.,  appellants. 

Per  curiam. 

On  August  14,  1920,  Claude  H.  Black,  a  miior,  ty  his   guardian 
and  next  friend,  trought  this  action  of  assumpsit  in  the  circuit 
court  of  McDonough  County,  against  James  E.  Bennett  and  others, 
partners  as  Jam  s  E.  Bennett  &  Company,  and  Sid  C,  Fluegel.  o'tmmons 
was  serve  upon  the  members  of  the  firm  of  James  E.  Bennett  &  Company 
in  Cook  County  and  on  Fluegel  in  McDonough  County.  A  declaration  was 
filed,  with  an  affidavit  of  claim.   The  defendants  served  in  Cook 
County  filed  a  plea,  which  they  call  a  plea  to  the  jurisdiction 
in  the  nature  of  a  plea  in  abatement.   Plaintiff  filed  a  replication 
thereto.  Afterwards,  on  motion  of  plaintiff,  said  plea  was  stricken 
from  the  files  and  a  repleader  ordered  by  a  certain  day.   On  the 
day  named  said  Chicago  defendants  elected  to  stand  "by  their  former 
plea,  and  they  were  defaulted.   The  plea  in  ahatement  and  the  action 
of  the  court  thereon  were  preserved  in  a  hill  of  ezce  -tions.   Pluegel 
filed  four  pleas,  one  the  general  issue,  the  second  a  denial  that  he 
was  jointly  liable  with  the  said  Chicago  defendants,  the  third  that 
the  action  did  not  accrue  to  the  plaintiff  within  six  months  before 
the  commencement  of  the  suit,  and  the  fourth,  a  similar  plea  to  the 
third.   To  these  pieas  he  attached  an  affidavit  of  merits.   Issues 
were  joined  thereon.   The  cause  was  tried  by  a  jury.   Before  the 
cause  was  tried  plaintiff  amended  his  affidavit  of  claim  bo  as  to 
claim  only  for  two  items  accruing  within  six  months  prior  to  the 
commencement  of  the  suit.   Plaintiff  had  a  verdict  for  $325.00.  A 
motion  by  Fluegel  for  a  new  trial  was  denied.   Plaintiff  had  judgment 
against  all  the  defendants  for  $325.00.   This  aopeal  by  the  defendants 
is  brought  to  this  court  by  agreement.   We  affirmed  the  judgment,  and 
afterwards  granted  a  petition  by  all  the  defendants  for  a  rehearing. 


43  '  ,t,, 

d^irortoCaM  j50t1  l4*<iqA 

Jljjoilo  Qdf  ill   tlBqiaadaa  lo  i- jIJoa  aMi   tti^noid   .fcaeitl  *xaa  dxip 

saoaantS  .Xei^exfH   .0  jbiS  Ana   .^^^[cioO  A  i^Jerine:'  «&  ae   aiecrfTaq 

^aqraoO  I  iJeaaefi   .i[  seoui^  lo  lail^   od^  lo  «-raa«©a  en  J  aoqa  erxea  saw 

8j3W  aoli^a-XijXoeJb  a      ,x{;fauoO  xl^wonoCoM  /li  Xe^ei:!^  ao  baa  ^*fuioO  iooO  al 

iooC)  al  berreH   8&aab^.etQb  sriT      .mi 0X0  lo   tlvaJbllla  isa  ii*iw  ,6cXxl 

aoitoibaiinl   Qdi  0^  asXcr   a  XXao  \adt  doldw  ,  oeXq   Ji  Aalll  ■^j^imoC 

aoi;rAatCq«i   «  AeXlt  ^i.'^iii^ijW      .tnwo*«cf«  rrir  eslq   4  lo   sTsjJaa  adt  tU 

ae>'oii;r8  saw  «elq   Jblaa   .lllJfliEXq  lo  noXJoai  no    ,  ai&iswttsd'lA     .oJ-eioil? 

orf*  LzO      .  f^ab  nizfiBo  a  \6  berobio  rtsAa^Iqei  s  4nj»   eslll  edt  moTl 

TGuiol  liadj    y;cf  ba^te  oS  XieJoeXs   eJis^ndlaJb   osaoixlO  bla&  b&ajni  ^jut 

aol-foa  odt  f>rijB  tnes^B^ada  at   aeXn   eri  >  uijlsJa  0197;  ^erf*  funa  ^aoXu 

Le-^euLl     .anoiiieoxe  lo   IXitf  a  iil  fieTi;  aatq   axair  aoeied^t   tiffoo  eif^  lo 

9x1   3iid3   Lbtaeb  a  finooea  dxl;t    .snsai  X  i-ceiieg  9di  aao   ,Ba8lq    lool  J^eXjtl 

iadi  biidi  eri;f    ,  aJjiaJbaele^  o^aoixlO  btsB  edf  dtt^  Qld&ti  ^XJnio^   saw 

aiolecf  ad^fnoa  xia  nlri^^iw  llli-ni^Xq   Bd:t   o;t   aaiooa  *Oii  bib  aoliou  edt 

■jiii   oJ   ae£q   •XfilloiXe  a   ,dtiiiot  adi  biu^    ,  - ,U  lo   ^aearaonamaoo  odi 

89;;ual      .aJlTsm  lo  ;tJtvajbJtlla  ae  b»doAiJi,   .  :   o.  -Aq   saeiii   oT      .bild& 

Bdi  oiolaE     .\iat  «  \.<*  ■tiei'S*   »aw  aao«.o  e»::'i'      .nooierii  Jbeixlot  exaw 

oi   ca  OB  atiaXo  lo  ;rX7aJbMla   elif  tebutajji  Hi^ui^^Xq  i>9i-xJ   am  aaxuo 

odi  oi  toliq   ail;fjaom  xia  aldsin  jniuiooM  aia»^2   ow;t  aol  ^Xno  «ialo 

A     .OO.daEl  Tol  ioltittr  a  £arl  llitaXjari     .tlwa  edi  lo  ^aamaoaaosoo 

*aoffi3f)JJt   **»rf  lll^fxitjX'i      .LdlaaJb    saw   XatiJ    W9u   i  lol   laijean  ^d  aol;roin 

iiaAba»l9b  exit  ^tf  Xasqqa  aXrll      .OO.d3£>f  -xol   aicui^aeleJb  ad;f   XXa  iaals^ 

baa  ^ia9ai%bul  »di  Aeoi-zllla  eV       .tasak9B'e%a  %J  ttaao  nldt  oi  id^aoxd  ai 

,»^atiA9dBi  a  lol   ad-aaJbrrelei)  Bdi  XXa  xd  aotiliec^   u  beimf^  ab-xanerta 


2 

The  declaration  alleges  that  the  defendants  v.ere  indebted  to 
the  plaintiff  for  money  had  and  lect  ived  "oy  dcl'endai  l,s  fci  the  use 
of  the  pltvintiff,  and  that,  being  so  indebted,  they  proiniseJ  ,olain- 
tiff  to  pay  him  said  Buai  of  mone^  en  request;  yet,  though  requested,  they 
haT,  e  refused  to  oay  it.   'i'he  afxida\it  of  claim  stated  that  plaintiff's 
deiuund  is  for  money  Lad  and  received  L;>  the  defendants  to  and  for  the 
plaiiitiff's  use,  being  luone;^  lost  between  Aug^ist  14,  l^Jly,  and  ilay  14, 
1920,  on  opxioii  contracts  to  buy  and  sell  «;rain  at  future  tic:es,  it 
being  agreed  by  both  ps-rties  thereto  et   the  time  of  making  2uch  contracts 
that  the  optionb' ,  when  exercised,  sh_uld  be  settled,  not  by  recsiot  or 
delivery  of  such  property,  but  by  the  payiaent  only  of  differences  in 
prices  thereof,  in  v.Lich  eaid  several  transactions  the  plaliitiff  made 
and  delivored  banJc  checks  en  which  defendants  received  the  tacney  and 
which  checks  bore  dates  snd  ate  in  the  fallowing  amounts,  (stating  them) 
and  that  said  fcuins  were  lost  by  jlair.tiff,  and  that  ihere  is  due  to 
plaintiff  from  defendants  after  allowing  to  defendants  ell  their  just 
credits,  deductions  and  set-offs,  $2,   115.    .0.   -^'he  aaio.ded  affidavit 
of  claiat  is  similar,  except  that  it  •..as  for  rconey  sc  lost  v.ithin  six 
months  before  the  cciDmencemont  of  the  suit,  and  two  checks  only  were 
described,  amour.ting  to  |326.00.   A  question  arises  as  to  the  relation 
this  affidavit  bears  to  the  decl.uration.   In  Healy  v.  Charnley,  79  IlL, 
592,  the  court  said  that  such  an  affidavit  of  claim,  thsrugh  no  part 
of  the  declaration  itaelf,  was  a  pleading  authorized  by  statute.   In 
McKenzie  v.  .?enfie]d,  87  111.  38,  the  court  naid:   "Affidavits  of  this 
kind  so  far  partake  of  the  nature  of  pleadings  that  they  iLust  be  dealt 
with  on  the  same  principles."  In  Ke  tor  Lumber  Co.  v.  Thompson,  144  IT.-' 
3.  434,  a  ease  from  Illinois,  the  cairt  said  that  the  affidavit,  though 
no  part  of  the  declaration  itself,  was  a  statutory  olaeding.   Allen  v. 
Watt,  69  111.  655;   Haggard  v.  omith,  71  111.  226;  I-iayb^rry  v.  Tan  Horn, 
83  111.  289  Hen*y  v.  Merian  &  Morgan  Paraffine  Co.,  33  111.  <:61,  are  cases 
where  it  is  held  that  the  declaration  is  modified  aud  restricted  by  the 
affidavit  claim,  and  that  buch  affid. vit  limits  the  issues  to  be  tried. 
Therefore,  while,  luider  the  declaration  alone  plaintiff  could  prove 
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and  recover  for  any  sum  of  money  which  the  defendtints  had  and  received 
to  the  use  of  the  plaintiff  to  be  p&id  on  request,  and  which,  though 
requested,  they  had  not  paid,  yet  u  der  i  hat  declaration  as  limited  hy 
this  affidavit  plaintiff  could  only  recover  from  defendants  money  lost 
within  six  months  before  the  commencement  of  the  suit  in  gambling  in 
the  price  of  grain,  and  then  not  to  exceed  $325.00.   This  therefore, 
is  an  action  brought  under  Section  132  of  the  Criminal  Code,  which 
authorizes  the  loser  to  recover  from  the  wimier  all  sums  so  lost  and 
to  bring  various  forms  of  actions  ther'  for,  including  assumpsit  for 
money  had  and  received. 

Defendants  contend  that  the  plea  in  abatement  was  stricken  from  the 
files  because  no  Affidavit  of  merits  was  attached  thereto.   If  that 
was  the  ground  on  which  the  plea  was  st i ieken,  that  ruling  was 
erroneous,  if  we  were  right  in  holding,  in  American  Spirits  Mfg.  Co. 
vs.  Peoria  Belt  Ry.  Co.,  154  111.  App.  330,  that  an  affidavit  of 
merits  is  not  required  to  aceom  )any  a  plea  in  abatement,  though  an 
affidavit  of  claim  is  attached  to  the  declaration.   Howe  v.  Thayer,  ^4 
111.  246.  Drake  V.  Drake,  18o  111  526.  But  we  do  not  interpret  the 
ruling  of  the  court.   The  motion  as  preserved  in  the  bill  of  exceptions 
was  to  strike  the  plea  from  the  files  and  for  judgment  as  in  case 
of  default  for  laek>  of  such  an  affidavit,  or-,  in  the  alternative,  to 
strike  such  plea  from  the  files  and  order  a  repleader.'  -^'he  court  grant- 
ed the  alternative  motion  and  struck  the  plea  from  the  files  and  order- 
ed a  repleader  by  nine  A.  M,,  the  next  day.   The  replication  admitted 
the  suffioienty  of  the  plea,  and  the  plaintiff  should  first  have  withdrawn 
the  replics-tion  before  attacking  the  pie  .   ^f  we  treat  the  motion  as 
including  a  withdrawal  of  pi^aintiff  s  replica^  ion:^  the  question  then 
arises  whether  it  was  proper  to  strike  the  plea  in  abatement  from  the 
files.   The  geneial  rule  is  that  pletidings  should  be  teisted  by  demurrer 
and  not  by  motion  to  strike.   Consolidated  Coal  Co.  v.  Peers,  166  111. 
361;  Firestone  Tire  Co.  v.  frinsburg,  285  111.  132.   It  is,  however, 
held  that  under  certain  circumstances  a  plea  may  be  stricken  from  the 
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files,  and  one  of  such  cases  is  wliei^e  the  plea  presents  an  immaterial 
issue.   Hitchcock  t.  Haight,  2   (Jilra.  604;  HoGlure  v.  ftilliams,  65 
111.   390;  Consolidated  Coal  Co.  v.  Peei's ,  su^ira.   x'he  sufposed  defect 
in  the  plea  in  question  wh  ch  is  called  a  plea  to  the  jurisdiction  in 
the  nature  of  a  olea  in  ahatement,  is  that  it  not  oialy  set  up  the 
service  of  orocess  upon  the  defendaiits  who  joined  in  that  piea  in  the 
County  of  Cook  where  they  reside  and  not  in  the  County  of  McDonough, 
hut  also  that  they  were  not  jointly  liable  with  Pluegdl  for  the  money 
sued  for.   The  Chicago  defendants  contend  that  under  the  language  of 
Section  54  of  the  Practice  Act  (Gahill's  111.  R.  3.  p.  2578.)   they 
had  a  right  to  d  ny  joint  liability  with  Fluegel,  either  by  plea 
in  abatement  or  by  plea  in  bar.   In  our  former  ooinion  we  held  tha.t 
this  action  is  not  goyernei  by  said  section  54  of  the  Prsctice  Act,, 
because  it  is  not  brought  upon  a  contract,  but  to  recover  a  statutory 
pena,lty  for  gambling  in  grain.   We  now  conclude  that  view  is  not 
sound.   In  12  S.  C.  L.  765,  it  is  said:   "The  right  to  recover  mcney 
lost  in  betting  is  a  demand  arising  on  contract."   In  Harty  Bros.  V.  ?ol- 
akon,  237  111.  559,  the  court  said:  "The  law  always  iir^plies  a  premise  to 
do  that  which  a  pe-rty  is  legally  lialle  tc  p'-rform."   The  court  there 
held  that  the  term  "imolied  contract"  is  also  used  "to  denote  :hat 
class  of  obligations  imposed  or  created  by  law  without  the  assent  of  the 
party  bound,  and  sometimes  even  notwithstaziding  his  actual  dissent, 
upon  the  ground  that  they  are  dictated  by  reason  and  justice."   IJr  14 
also  there  said  that  these  are  fictions  of  law  adopted  to  enforce  legal 
duties;  and  also,  "Whatever  the  laws  order  any  one  to  :>ay,  that  becomes 
instantly  a  debt  which  he  hath  beforehand  contracted  to  discharge."  Chud- 
novski  V.  Eckels,  232  111.  312,  discusses  i:uplied  contracts,  and  among 
them  "  contracts  implied  by  law  from  the  existence  of  a  plain  I'-gal  obli- 
gstion,  without  regard  to  the  intention  of  the  parties  or  even  contrary 
thereto."  The  star.ute  quoted  in  Warren  ij.  Chambers,  12  111.  124,  and 
the  former  statute  of  1641,  therein  referred  to,  and  section  64  of  the 
present  Practice  Act,  are  practically  indentical  on  this  subject.   In 
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Warren  v.  Chaiubers,  supra,  it  wt^ti  held  that  joint  liability  ccxiid  only 

be  oat   in  issue  by  )lea  in  abatement.   To  the  same  effect  are  Shufeldt 
T.  Seymour,  21  111.  524,  and  McKinney  v.  Peck,  28  111,  174.   later  cases 
hold  or  imply  that  such  denial  of  joint  liability  may  be  either  by  plea 
in  abatement  or  by  special  iplea  in  bar.   timith  r.  Knight,  71  111.  148; 
Good  now  V.  Jones,  75  111.  48;  ^uel  v.  Bowen,  78  111.  234;  Powell  Co. 
r.  Finn,  198  111.  567.   The  denial  of  j . int  liability  waa  essential  to 
this  plea  in  abatement.   Vse  conclude  th  t  the  Chicago  defendants  had  a 
Legal  right  to  make  that  denial  in  thot  pie..   Plaintiff  suggests 
difficulty  in  trying  the  issue  under  the  plea.   The  same  difficulty 
existed  in  several  of  the  caaes  above  cited.   The  motion  to  strike  that 
plea  from  the  files  should  have  been  denied,  and  if  the  plea  h&d  been 
questioned  by  demurrer,  that  demurrer  should  have  been  overruleed* 
Defendants  were  not  boxmd  to  plead  over. 

The  judgment  must  therefore  be  reversed  as  to  the  defendants  who 
filed  the  plea  in  abatement.  But  a  judgment  at  law  is  a  unit  as  to  all 
defendants.   If  reversed  as  to  one  defendant,  it  cannot  te  affirmed  as  to 
anotheri  Sansen   v.  V mum,  89,  111.  100;  S^ymcur  v.  Richardson  Fueling  Co. 
206  111.  77/  Dt  is  therefore  unnecessary  to  discuss  the  case  as  to 
defendant  Fluegel. 

The  judgment  is  reversed  and  the  ct.use  is  remanded. 


//■ 


a«aiso  i»J*iI      ...^    .££1   8S    ,lot  ,1    v,    .^ 


ija  Tr     vrf    T  »r(5  ?-f) 


&.,:    v.t  t'lJ 


.>    xxj..-_  .-^s  .1X1  ev  ,ix»k. 


' ,".    •111.*.       .  "(>S    -  ,        r 


idi 


■^Mb 
.nnAo  ex.  ce 

iimtb  t^t   ,ie>ixsi,.  iixodiSQug 

lid  o;f  fiJi  i  at  a  taS.     .taeaaiada  .  i^dt  J&alJtl 

■  :  -  nl    ,y8    ,;.>;  .    .-rftoaa 


After  the  opinion  In  this  oase  was  filed,   counsel  for  appellee 
filed  a  petition  for  a  rehearing.      In  such  petition  he   insists   that 
the  case  of  Shomide  v.   Brewerton,   306   111.   366,    is  conelusive  of 
the  question  involved  in  this   oase.     Upon  mature  consideration  of 
our  original  opinion  and  of  the  contentions  urged  hy  appellee,  we 
are  of  the  opinion  that   all  controversies  have  heen  narrowed  down 
to  one   question,   to -wit;   whether  or  not  non-residence  and  non-joint 
liahllity  can  1>e  raised  by  plea  in  abatement.     We  think  the  cases 
cited  In  the  original  opinion  are   decisive  of  the  question  in  favor 
of  the  right  to   raise  such  questions  by  plea  in  abatement  as  well 
as  by  a  plea  in  bar. 

In  the  Instant  case  the  questions  were  properly  ralaed  by  a 
plea  in  abatement.      The  trial  court  Improperly  struck  such  plea 
from  the  files  and  the   appellants  having  elected  to   stand  by  their 
said  plea  In  abatement  after  having  been  ruled  to  a  repleader,  were 
defaulted  and  were  thereby  precluded  from  interposing  a  defense. 
We  thln^  this  was  error  and  we  cannot  perceive  how  it  can  be  seriously 
contended  that  the  Shomide  case   is  authority  for  a  different  conclu- 
sion.    The  only  thing  wettled  in  the  Shomide  case  was  the  procedure 
which  should  obtain  at   the  close  of   the  evidence  where  the  resident 
deferdants  are   dismissed  out  of  court  leaving  only  the  ton-resident 
defendants  in  court.      The  Supreme  Court   in  that   case  said  that  in- 
asmuch as  a  plea  of  the  general  issue  was  on  file  it  wouH   have  per- 
haps been  better  practice  for  the  lion-resident  defendants  to  have 
asked  leave  to  withdraw  the  plea  of  the  general    issue  andthen  to 
file   a  plea  in  abatement.     Naturally  this   suggestion  by  the  Supreme 
Court  would  be  wholly  unnecessary  if  such  non-resident  defendants 
had  already  filed  a  plea  in  abatement  and  had  not  filed  a  plea  of 
the  general  issue. 
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SECOND  DISTRICT.  '  1  ^'^^  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court, 
in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  When  ^f.   I  hereunto  set  my  hand  and  affix  the  seal  of 
said  Appellate  Court,  at  Ottawa,  this-  -5  rO^.-- —  tlay  of 

CA^^G?^V*r^C in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  t\yenty-    ydPKy-t^yC^^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  third  day  of  October, 

in  the  year  of  our  Lord  one  thousand  nftne  hundred  and 

twenty-twO|,  within  and  for  the  Secog^  District  of  the  State 

of  Illinoils: 

/ 
Present--The  Hon.  NORMAN  L.  JONES  ,  ^f#res  iding-  Jus  t  i  ce  . 

Hon.  AUGUSTUS  A.  PA^fLOW,  Justice. 
Hob.  THOMAS  ^.JET#,  Justice. 
JUSTUS  L.  JOHNSOlff  Clerk. 
CURf  S.  AYERS,  ^^eriff 
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BE  IT  .REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 
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The  People  of  the  State  of  Illinois, 
Defendant  in  error, 
vs.  Error  to  Carroll 

Clare  Holman,  Plaintiff  in  error. 

Per  curium.  Section  £7  of  the  Prohibition  Act  (Cahill's  E.  S., 
p.  1464)  is  as  follows:   "It  shall  be  unlawful  for  any  person  to  own, 
operate  or  maintiaa,  or  have  in  his  possession  or  any  interest  in  a 
still,  Uxiless  he  shall  first  secure  a  permit  from  the  Attorney  Seneral, 
but  in  case  the  office  of  Commissioner  of  Prohibition  shall  be  created, 
then  from  such  Commissioner,  to  own  such  still,  which  permit  shall  be 
kept  conspicuously  josted  at  the  place  where  the  still  is  located." 
Clare  Holman  and  Albert  Holman  were  indicted  by  the  grand  jury  of 
Carroll  County  under  said  section,  ^he   indictment  contained  six  counts. 
Some  charges  that  defendants  had  in  their  possession  a  still,  etc., 
some  that  they  unlawfully  owned,  operated  and  maintained  and  had  in 
their  possession  and  had. an  interest  in  a  still;  some  that  they  unlawfully 
operated  a  still  and  had  an  unlawful  interest  in  a  still,  etc.  Each 
count  charged  that  this  was  without  a  legal  permit  from  the  Attorney 
Greneral.  Albert  Holman  pleaded  guilty.   Clare  Holman  moved  to  quash 
the  indictment.   That  motion  was  denied.  He  then  pleaded  not  guilty, 
was  tried  by  a  jury  and  convicted.  A  motion  for  a  new  trial  was  denied 
and  he  wv.s  sentenced  to  pay  a  fine  of  $150.00  and  the  costs  and  to  im- 
prisonment in  the  county  jail  for  five  months.  He  has  sued  out  this 
writ  of  error  to  review  that  judgment. 

It  is  claimed  that  the  indictment  should  have  been  quashed  because 

the  statute  dees  not  warrant  the  indictqient.   Defendant  contends  that  it 

is  not  a  viol-tion  of  the  above  section  to  operate  or  maintain  or  have 

in  possession  a  still  without  a  permit  by  the  Attorney  General,  and  that 

it  is  only  in  case  the  defend-  nt  owns  the  still  that  he  is  required  to  have 

to 
su^Eh  permit.   We  hold  it/be  the  true  construction  of  said  section  that 

it  is  unlawful  for  any  person  to  owii,  operate,  maintain  or  htve  in  his 

noBSftSsion  or  have  any  interest  in  a  still,  unless  he  first  procures 
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the  required  pe.mit.   It  would  defeat  the  oLvious  purpose  of  the 
statute  to  construe  it  to  mean  that  a  still  may  he  maintained  without 
a  permit  from  the  attorney  General. 

It  is  argued  that  a  new  trial  should  have  been  granted  Tjecause  no 
proof  was  introduced  that  defendant  did  not  have  a  license  from  the 
Attorney  (General  as  required  hy  the  iict.   In  support  of  this  position 
defendant  relies  upon  People  v.  Butler.  ^68  111.  635.  and  other  lilre  cases. 
We  are  of  the  opinion  that  these  cases  are  net  properly  apolicatle  to  the 
question  here  presented.   In  kettles  v.  People,  £21  HI.  221,  on  p.  229 

the  court  said; 

"Whether  the  plaintiff  in  error  v/as  licensed  to  'practice  dentistry 
in  the  state  of  Illinois  was  a  matter  of  defense  whxch  deyolved 
on  him  ?o  estahlish.   V.here  the  sulg'eet  ^^^tter  of  a  neg.txve  aver^ 
ment  lies  peculiarly  within  the  knowledge  of  ^^^/^J^f  J^*'  *^J^_ 
averment,  unless  disproved  hy  the  defendant,  will  ^^  .*;^^^4\^^^^- 
Such  is  the  rule  in  all  prosecutions  for  the  doing  of  an  act  which 
the  statute  prohihits  to  be  done  by  eny  person  except  those  .ifao 
are  duly  licensed." 

The  same  doctrine  was  applied  in  Birr  b.  People,  1^3  111.  645,  in  a  case  of 
a  prosecution  under  the  iram  Shop  Act  for  selling  liquors  to  a  minor 
without  the  written  order  of  his  parent,  g-unrdian  or  physician,  aa  required 
by  the  statute.   It  W..8  there  held  th^t  the  People  were  not  required  to  orove 
lack  of  such  a  wtittto  order,  but  that  it  was  for  the  defendant  to  orcve 
the  existence  of  a  written  order,  if  it  existed.   This  rule  was  again  app- 
lied in  People  v.  Montgomery,  271  111.  5:0,  where  the  charge  was  the  sale 
of  a  certain  drug  without  the  written  oresoriotion  of  a  registered 
.Physician.  No  proof  of  the  non-existence  of  such  a  written  prescri  )tion 
was  made.   It  was  held  the  burden  of  o.oof  on  that  subject  was  on  the 
defendant.   The  position  of  the  prosecution  on  this  subject  is  further 
sustained  by  Section  39  of  said  Prohibition  Act  (Cahill^s  H.  S.,  p.  1467), 
where  it  is  provided  that  it  shall  not  be  necessary  in  any  indictment  to 
include  any  defensive  negative  averments.  We  therefore  hold  that  the 
point  made  is  not  well  taken,  and  that  the  duty  rented  on  defendant  to 
prove  such  a  permit,  if  he  had  it. 

It  is  contended  the  evidence  did  not  warrant  the  conviction.   On 
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Aug^'St  6,  1921,  the  Sheriff  and  a  deputy,  accompajaied  "by  the  State's 
Attorney  of  Carroll  County,  went  tt  a  heavily  wooded  island  in  Carroll 
County  about  4  ?.  M.  and  there  found  a  still,  but  without  a  fire,  the 
details  of  which  still  do  not  need  to  be  described  as  the  evidence  on 
^hat  subject  is  not  denied,   'i'hey  went  away  and  returned  about  8  P.  M. 
and  found  a  still  in  operation  with  a  fire,  and  found  i here  present  Clare 
and  Albert  Holman.   Clare  was  a  bachelor,  who  lived  about  60  rods  from 
the  still  and  was  a  grown  man.  Albert  v/as  his  nephew,  about  19  years  old. 
When  the  officers  found  them,  the  )roof  by  the  Sheriff  and  his  de  luty 
was  that  Clare  said:   "Dont  it  beat  hell;  the  first  batch  I  tried  to  make 
I  get  caught  before  I  even  get  a  drink."   One  of  the  officers  on  repeat- 
ing the  remark  varied  it  slightly.   The  remark  im  )lied  that  he  was  trying 
to  make  intoxicating  liquor  at  that  still,  if  either  defendant  said  anything 
further  at  that  time  as  to  who  owned  or  was  operating  the  still.   They 
were  arrested  and  taken  to  the  county  jail,  and  were  brought  back  to  the 

vicinity  of  the  still  the  next  morning  for  an  examination  before  a 
justice  of  the  peiace.  At  that  time  each  defendant  claimed,  as  he  also 
t  stified  on  the  trial  in  the  circuit  court,  that  Albert  had  assembled 
the  entire  outfit  constituting  the  still,  mostly  from  equipment  which  he 
f  und  in  the  woods  in  that  vicinity,  where  someone  apparently  had  had  a 
still  before  that,  and  that  Clare  had  no  interest  in  the  still  and  had 
taken  no  part  in  its  operation  and  had  never  been  there  until  three  or 
five  minutes  before  the  officers  came,   hen  he  came  bringing  a  lantern 
at  the  request  of  his  nephew.   Clare  did  not  df ny  the  statement  charged 
to  have  been  made  by  him  that  evening,  but  only  testified  that  he  did 
not  remember  it.   When  all  the  details  of  this  evidence  are  consiiered'we 
conclude  that  a  verdict  against  Clare  cannot  be  disturbed  on  the  ground 
that  it  is  not  sua  ported  by  the  evidence.   In  view  of  the  fact,  however, 
that  the  Peo  )le  had  no  positive  evidence  that  Clare  had  any  possession 
of  or  interest  in  the  still,  while  defendant  and  his  nephew  gave  positive 
evidence  that  he  had  none,  it  was  important  that  the  jury  should  be 
correctly  instructed  in  regard  t  the  rules  applicable  to  the  testimony  of 
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jOT^   aJboi  Od   :t0otla  >97il  oxfw   ,1oI»^os^J  «  ai»v  ••xalO      .UitifliXQll  tto'^Lk  baa 

.6X0  eiBft'i  ex  iaoQji   ,W9dq©n  alxf  sam  i^asdXii     ,ajm.  aworqg  a  saw  Ana  XXl;ta  •£,: 

A{*u,  Bi>  aid.  baa  lltiedd  9fii  xd  looio   »dt   ^sa^di  bauo^  aieairto  edi  U6A\ 

.i-u  ot  b&lni^  I  doir'd  ^B-ii1  eri^    ;XXari  ;ra8d   il  d'nott"      .-Jbiaa  e-Xi^Q  tad*  a«. 

-   •^'Qf  et  no  aaeonio   ari^  lo   ecO     ".i-ixfi  «  ja^  aeve  I  etoleJ  td^ssuo  te-g  I 

jal^i*   eaw  ed  J-axfJ  i  i-ijaM©  .vlJ/iSilb   ;tl  ieiijuv  iCiamfri  erf;t  ^1 

SiiXil^aB  £xa8  taafcaelejj  Terf;fX©U     .XllJa  *-.  ItaoJxoJaX  elam  0;+ 

•,,9di'      .I£id-«   axfJ  jnlJaiaqo  eaw  tio  ^airo  oxlw  o*   e  ledtTjjl 

Bdt   ot  ioad  id-f^oid  ©law  Jbn3   ,Xlat  %tiiiioo  adt    ot  a^iai  boA  tBiB9z.ia  erer 

=>  eioled  aoXiaalinuxB  ngt  nol  ^lUnioai  ;fx©c  e<{^  LSilta    idi  !to  ^Jlnioiv 

oelii  ed  ea   ,i>acal«Io  Jiiiilwaeleii  ifoise  Btali  tttdi   in.     .^o^'oq  edt  lo  or>iJ-ajtf^ 

l>eXcf.ii3aea  Ajiri  rf^iecfXA  ;rari;r    ^ixssoo,  tluoilo  bA)  al  Xali*  aulJ  ao  bBllltat^i 

ed  rioidw  ^ADaqiDp©  oiotI  T^Xiteoni  ,XJ[t:fa  er(t  gul^c^lcr axtoc   iX\)ao  stltm  bAj 

&  bed  b&d  xliaQ-iaqcia  acoeoioo  ©isiiw  .^ilvAjtoir  &adt  ai  aboau  adi  al  btia  1 

bed  ban  XXloa  adi  al  JaajeJai:   on  i*sri  eiaiO  {taxi*   biia   ,;f8il*   saolacf  XXiJa 

10  eaid*  Llicw  QiBdi  aead  laraa  bad  bo.     ncljuiaoo  8^1  oi  ittn,  on  a&iai 

uraiiuil  «  yiljuliJ  aiQao  ad  aad      ,©£c«o  eiaoiarto  ed^   ©lo^srf  8©;fnni:ai  ©/n 

i)eiTa4o  ^flaoio^a^re  ©ri*  la^b  *on  fiU  eicaXO     .narfq^xr  aid  \o  taaapj^  Bili  ta 

bib  ad  iMt  ballDBBi  \lao  tad  .^lasra  ;r«d^  tald  xd  abate  aaad  areA  0^ 

am  baxabloaoo  ara  aaa^blvB  aldi  lo  allat&b  adt  JCta  aadV     .it  tadatamat  toh 

baaraT^  adt.ao.Aad^srtBlb  ad  ioaaea  eaaXO  ,tafila?|a  ialbtav  a  tadi  ahaLbnot 

,iev9^v:fl   ,iQ^\  adi  \o  iralr  al     .aanablva  adi  ijtf  totiooaaa  *on  at:ti''iBdt 

noleasBaor   i^a  Jbail  •:tj*XO  tiai*  ©oi.aAiTe  arltleoq   on  b»d  ©Xio©*!  aii  tadi 

©vl;fi80c    ores  wericjyc  eJtitf  Aoa  ;faaAc«)f)f    andm   ,  iLtin  adi  at  iaeiaial  10  lo 

©tf  tlifoiiB  x^xft   e^^   ^«f*  tfl«;f:tor  ii   aat  Jl   ,900a  t«(t  fttf  *«rl*  •onsJbiT© 

\o  ^oml^aaf  adt  oi  ©Xd^jtlXqqa  aaltn  adt  '.;f  Ai«iei  nl  baioo-tiaal  ^X*8©itoo 


the  defendi^nt. 

The  court  at  the  request  of  the  i?eople  ga/e  the  following  instruction: 

"The  Court  instucts  the  jury,  that  while  the  law  makes  the 
defexidant  a  ccffiortent  witness  in  this  ease,  yet  the  jury  have 
a  right  to  take  into  consideration  his  situation  and  interest 
in  the  result  of  your  veraiot,  and  all  the  circumstances  in 
evidence^  and  to  give  his  testiiaony  when  ecnsidered  together 
v.ith  all  the  evidence  in  the  cas-  such  weight  as,  in  your 
judgment,  it  is  fairly  entitled  to." 

No  ether  instruction  on  that  subject  v.as  given  tii    the  court.   The 

sufficiency  of  such  an  instruction  has  "been  frequently  discussed  by 

our  -uorome  C-ourt.  Sn.ch  an  instru.ction  was  a)or  ved  in  Doyle  v.  People, 

147  111.  394,  and  that  ruling  v;as  followed  without  diseassion  in  People  v. 

Terrell,  262  111.  138,  on  p.  146.  But  on  the  same  day  in  an  c  )inion  Dj 

the  same  judge  in  Peo ole  v.  Harrison,  261  111.  517,  on  pp.  524-5c6,  it  was 

held  that  such  an  instruction  coupled  with  the  requirement  stated  in  the 

instruction  that  the  same  tests  apply  to  all  other  witiiesses  as  to  the 

defendant  is  approved  in  many  cases.   It  was  found  there  that  in  that  case 

the  instrxiction  complained  of  was  followed  by  another  instruction  gifen, 

which  did  Inform  the  jury  that  the  te;:timony  of  the  defendant  was  to  te 

subjected  to  the  same  tests  as  other  witnesses,  except  in  the  mere  fact 

thc-t  he  Wf..s  the  defendant  beia*;  tried.  But  it  waa  there  said: 

"An  instruction  which  sirip:les  out  the  defe:fidant,  alone,  from 
all  the  other  witnesses  and  calls  the  jury  s  attentior.  to  his 
interest,  or  to  some  other  circumstance  which  ^lay  affect  his 
credibility,  ought  not  to  be  gl^ en  withcut  al&c  telling  the 
jury  that  the  same  test  applies  to  all  the  v/itnesses  in  the 
case  as  well  as  to  the  defendant." 

This  matter  was  again  uadtr  review  in  the  recent  case  of  "People  '■ .  Harvey, 
286  111.  595.   '-i-'he  12th  instruction  in  that  case  was  much  like  the  instruct- 
ion novj  under  ccnsiderction,  and  in  the  13th  ins tiijction  there  given  was  the 
following:   ''And  in  deterudning  the  wright  and  credit  to  bs  given  his  test- 
imony ycu  have  a  right  to  consider  not  only  the  fact  that  he  is  the  a:-fend- 
ant  on  trial  and  his  interest  in  the  result  of  the  sit,  but  also  his  de- 
maancr  on  the  witness  s  and,  "  etc.   Of  this  instruction  the  co^rt  there 
£.aid:   "This  instruction,  as  w«ll  as  the  words  quoted  from  instruction  13, 
would  tend  to  discredit  the  testimony  of  plaintiff  in  error  and  out  him  in 
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an  inferior  class  fron.  the  other  witnesses  testifying  in  the  case,  and 
would  tend  to  lead  the  jury  to  telieve  that  they  were  not  hoi^nd  to  treat 
his  testimony  as  the  testimony  of  the  ether  witnessee."   i'he  court  alao 
there  said:   "There  was  ncthir.g  in  the  twelfth,  or  thirteenth  instruction 
which  would  le  d  the  jury  to  understand  that  they  we^e  to  aoply  the  same 
tests  to  the  testimony  of  the  defend^^nt  as  to  other  witnesses."   This  is 
the  last  expression  of  the  Supreme  Court  on  the  subject,   fhe  frame  of 
the  instruction  throws  a  doutt  upon  the  testi.'iony  of  the  defendant,  and  it 
does  not  tell  the  jury  that  his  testi-nony  is  to  be  Subject  to  the  same  tests 
as  other  witnesses  except  as  to  the  fact  that  he  is  a  defendant  and  was  in- 
terested in  the  result.   In  a  case  so  close  as  this  upon  the  facts  and  with 
such  strong  evidence  in  the  record  in  favor  of  the  defendsxit,  we  conclude 
that  the  judgment  should  be  reversed  and  a  new  trial  awarded  because  of 
the  giving  of  this  instruction  with  no  qualification  in  that  of  any  other 

instruction* 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 


i.is-i.'   -.i  ka99€  ton  •IB.-  ,       ...      , 
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STATE   OF  ILLINOIS,    \ 

SECOND  DISTRICT.  (  ^^-        I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court. 

in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,   I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appelkte  Court,  at  Ottawa,  this.    J  -^j^t^day  of 

^^ /}^''^^'^P^ '  in  the  vear  of  our  Lord  one  thousand 


nine  hundred 


-d^-iy^ . 


Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  tpird  day  of  October, 

in  the  year  of  our  Lord  one  thousand  n#ne  hundr:;d  and 

f 
twenty-two,  within  and  for  the  Secoi^  District  of  the  State 

m 
of   Illinois:  # 
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Present--The  Hon.    NORMAN   L.    JONES,    Bres iding  Jus t ice 

/ 
Hon.    AUGUSTUS   A.    PART|OW,    Justice. 


Hofe.    THOMAS  iV^.JETT/Justice, 

JUSTUS    L.    JOHNSON/cierk. 

/ 
CURT    S.    AYERS,    ^eriff. 

s 

/ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
oof  ^5  ioi<      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


7067  60 

Albert  Fowltr,  et  al.,  appellees, 

va.  Appeal  from  Boone 

William  C.  DeWolf,  appellant. 

Per  Curiam. 

William  0.  DeWolf  owned  a  farm  in  Boone  County.  Paul  Naatz 
was  hie  tenant  thereon.   Naatz  was  heavily  indebted  to  a  bank 
and  indebted  in  smaller  sums  to  many  other  people   The  lease  was 
ended  in  September,  1919,  before  it  expired  by  its  terms.  The 
tenant  owned  certain  horses,  farm  implements  and  machinery  on 
the  farm,  and  DeWolf  and  Na  tz  owned  in  equal  parts  other  live 
stock  and  farm  roduots  on  the  farm.   They  desired  to  sel..  all  of 
this  and  they  agreed  to  have  a  joint  sale,  both  of  the  jointly 
owned  property  and  of  that  owned  by  Naatz.  They  agre  d  on  an 
auttione  r  and  a  clerk.  John  F.  Meyers,  Vice  Preaid.4At  of  the 
bank  in  question  and  surety  tSx   Naatz  on  commercial  paper  was 
selected  as  clerk.   The  sale  was  advertised  and  held  nn  P!er-t.Baib«» 
19,  1919.  At  the  sale  the  aucticne  r  announced  in  the  presence 
of  DeWolf  and  Naatz,  that  the  urchasers  should  settle  with t he 
clerk.  At  that  sale  Albert  Fowxer  and  Bert  Fowler  each  urohased 
quantities  of  hay.  After  the  sale  contentions  arose  between  DeWolf 
and  Meyers.  DeWolf  notified  Meyers  not  to  collect  from  the 
Fowlers  and  notified  the  Fowlers  not  to  pay  Meyers.  Afterwards 
the  Fowlers  each  paid  Meyers  the  amount  of  his  bid  and  Meyers  re- 
ceived it.  Thereafter  DeWolf  sued  Meyers  in  assumpsit  in  the 
circuit  court  for  what  he  claimed  he  ought  to  receive  from  the 
procedds  of  the  sale.  Meyers  then  filed  a  bill  and  an  amended 
bill  of  interpleader  against  DeWoJf  and  Naatz,  in  which  he  alleged 
the  fact  of  his  clerking  at  that  sale,  and  receiving  as  such 
clerk,  various  sums  of  money  and  notes  for  property  purchased  there, 
and  his  inability  to  settle  with  the  owners  of  the  pror-erty,  and 
his  wilaingness  to  pay  each  whatever  share  of  the  pjfocetds  belong- 
ed to  him  and  he  asked  that  they  interplead  and  that  the  amount 


.OUBltXlO    a*^ 

«AW  MAOl  ttifT       cXqcftq  ivd^o  xffBm  ot  aure  tslljaa  ai  to^d»tffl  Lka 

•xfT     .aaia^  siti  x<^  tsaiqzs  ti   aioldd    ,6121   ti^soitqaS  at  k^btf 

ao  xr^nidojoK  bajs  etnfiaio.ut  miA^   ,a»aTcul  aif^iao  l>9c»o  ^asaal 

erti   filio  a^TAq  Xiiupe  ai  taowo  s^  sV  tite  IXoWaQ  bcui   ^miJi\  Bdf 

\o  lla     Xaa   ot  Jbeaxaat  t^T     .tnT^l  ^At  ao  Btoubot     «i£)  tofi  iltoia 

Xltalol  tdt  io  dtod  tSlt'8  iatol  £  svad  oS  bd^r^A  x^di  taa  whit 

aA  ao  b  er^B  i[84T     .st££K  x^  Jbaowo  tiuii  \o  btu  ytT9r:osq  bttato 

ddt  lo  iMkhtbSzH  sciT   «ai3^[aM   .1  mloL     .iTSlo  ^  boM  %  waoti^mm 

hnv  t^qjsc  X^loid'fUBoo  ao  s^jejesK  iftft  ^^-''Uis  ^^^  aotiaaup  at  iaad 

<c*A««^tta  a<s  iiX,^  .i^iii  JpaaitisTtf  .«kair  sXjbs   arlT      .ittlo  Q£  i)»tosXa« 

•Qaae»Yq  •if^  ai  b^oauoojXB  t  waolitujA  ailt  •!«&   atf^  tA     .9X61   ^6X 

Wdtditu  wltfia  Jbluoxfe  aiaaBiloxJ:     ant   tzdt   ^sinAi  bas  IXoWaQ  to 

Jbda^/fOTu     ifOiRd  leXwoY  ^f-zaS  tue  laiwot  iraKiik  einB  t&r:t  tK       :<i?Xo 

tloWaG  ABfy^id  aeo:c^^  aaot&awtaoo  oX^a   an'^  la^lA     .^«d  to  m9ttttajestp 

%ii&  aotti  teolloo   ot   ton  aifrx"'^  b9i\ttoa  tXoWaQ     .ai8>[all  btu 

BbxMnwt^k     .aT9Y^  X'^  o^  *9°  sidXwol  adt  bQtltfoa  ba*  ataXwoY 

-?i  aa.TX'^  bajt  btd  aid  \o  iauoms  »a&  aiaxaV  btJiq  do&9  aval wol  •dt 

mit  al  tt6^muBBM  at  aasYaU  taxns  tXoVdQ  aatl-eaiadT     .tl  l>9Tido 

adt  aioit   9Ti909i  ot  tdsx/o  Qii  botitslo  ad  t^dv  tot  tiijoo  ttt/o'tto 

b9ta<mB  OM  toe  Xlicf  a  t9lt\  a9dt  axsxtU     .eXjoa  9dt  to  at^Aeooiq 

bd^alXa   aif  rfoXdw  at    ,stAil  ba«  t^oWaQ  taain^B  T«l>«0Xq79tfli   to  Xlitf 

:^L/e  a£  sfliviaoai  Jbaj&  ,«Xi)a   tjsdt  tji  jaiMisIo  aid  to  to^t  9df 

.at^r^t  t9Si{4oxu.j  ttiaqoTq  :cot  eaton  ba*;  ^aaooi  to  aru/a  auoixar   .itaXo 

tiu   ,t^^' <3^<3  ^c^t  to  S13OV0  9dt  dtiw  aXttea  ot  x^titdsat  Bid  toji 

-yiolacf  B^isaooiq  ftrft  to  ai£da  TSTatcrtw  iIojbo  jjtq  ot  aaeosa^^-^-i^*  •■t'^ 

tauo«*  adt  ♦adt  tiUB  fciis:    t*"^     "■»  ♦    t-;'-'   tsiajo  ad  haa  mid  ot  Jba 
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he  owed  each  be  asoertained.     He  alleged  that  he  was  indifferent 

as  between  the  parties.      Thereafter  DeWolf  brought   suits  against 

Albert  Fowler  and  Bert  Fowler,    severally,   before  a  justice  of 

the  peace  and  there  had  a  judgment  agsinst  each.     DeWolf  appealed 

therefrom  t 0  the   county  court,  and  the  Fowlers  each  appealed  to 

the  circuit  court,    so  that  there  were  foxir  suits  pending  in  favor 

of  DeWolf  against   the  Fowlers  in  the   two  courts.     Thereafter,  by 

leave  of  court,   in  the  Meyers  inter  leader  suit,   each  of  the 

Fowlers  filed  an  intervening     etition,    setting  up  hie  purchase  of 

hay  at  the  sale  and  the  amoxmt  Md  therefor  and  that  he  had  paid 

the   same   to  Meyers,    the   cl  rk  of  the   sale,   and  that  DeWolf  had 

thereafter   sued  him  and  the  result  of  the    suit  and  the  pendency 

of  the   ap  eals  in  the  County  and  Circuit  court.     They  eakh  asked 

and  obtained  an  injimction,   restraining  DipWolf  from  prosecuting 

those  appeal  cases  in  the   county  and  circuit  courts.     DeWolf 

answered  the  Meyers  bill,   and  the   oause  was  referred  to  a  master 

to  t;ke. report  the  evidence  and  his  conclusions.     Thereafter  the 

Fowlers  conceived t hat  their  intervening  petitions  were  defective 

in  some  respect,  and  by  leave   of  court  each  filed  an  anexiddd  inter- 

V-.  V.  1 

vening  petition  with   ^ike  prayer  for   injunction.     The  master  took 

much  evidence,    in  which  the  Fowlers  did  not  take  part,   althoxigh 
they  seem  to  have   had  a  solicitor  present  who  was  prevented  by 
objection  from  cross-examining  one   or  more  witnesses.     The  matter 
of  the  purchase   of  the  hay  and  of  the   payment  therefor  was  gone 
into  before  the  master  by  Meyers  and  DeWolf,   respectively.     After 
the  proof  was  nearly  concluded  Naatz  was  allowed  to  file  an 
answer  and  introduce   scne   testimony.      The  master  made  a  long 
report  in  which  he   found  among  other  things  that  Meyers  was 
not   indifferent  as  betwe  n  the  parties,   and  that  his  bill  of  inj 
pleader  should  be   dismissed.      He   found  the   facts  as  to  the 
Fowlers.      Meyers  filed  objections  to  the   report  which  were   over- 
ruled,  and  then  filed  them  as  exce  tions  before   the   coxirt,   and 
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taexoJ^lbal  »am  luf  tM$  i^»XI«  ftH     .t9ale#i»o»«  atf  doss  bavo  itf 

X>olA*Qq«  lioW*a     .doiBO  taiti  :3A  ta^grgbu^  a  A^d  aTad^T  Xm^  ao«eq  ad# 

cif  taIj»a<7<fA  ii0«a  aialwol  adt  tsM   li^vioe  ^touoo  »dt  o^aoilaiad^ 

TOT.el  ai  sxxi^iiar?  t&tism  tjlioI   9i^  aT9d^  tjulj^  o6    ^txuoo  thsoxto  ad^ 

xcf   «T-:t^   ataclT      .atiuoo  owif   adi^  ax  aialwot  axl^  ^sxii4^j3  tlolaQ  lo 

9dt  lo  dOf^a  ,tli/8  :ial»jB8l  Ta;f0i  af^^;^  9tLt  ai   ^iiisoo  lo  e7«aX 

Ic   60«;(oxtfq  aid  qv  ^^Itt-yB    ^aoltttd    -^aiafyi^iat  cue  tail)  aialwol 

tiaq  tj&d  ad  t^it  boB  lolaiadt  Ikfttf  tmro«£  ad^  ba£  al^sa  adt  t«  y^ 

bjsd  lIoWeQ  t*dt  ba£  «aX£a  ad^  lo  Ma  Xo  td^   «8toTieM  o^  acjsa   9di 

Yoaabnaq  »dt  baa  Stun   edt  lo  ^Xneai  ad«^  ba£  mid  bos/b  i8tl£aiBd;t 

Jbai3JB  dtfaa  \^T     .txuco  ttttctlO  buji  xtauoO  tdt  ai  cXaa  qM  9dt  lo 

^attuooBotq  ft07l  IXoW^tQ  "galalMiitax  ^ao Itenalal  ru  tdfll^^cfo  tsie 

lloWaO     .83*1000  ttuQ^to  tn&  vtanoo   Bdt  ai  aaai^o  X^aqqa  aaodt 

•i?s;aB-«  ot  fe6-«sla»  s^«   3fijji5c    ad*  Jba«   ,IXttf  aai>t**l  ^d^  fcaaaweax 

adt  Ta:^^£ei»dT     .aacteulonoo  aid  bits  aoaatiTs  adi  ttoqsj.oi  t  ot 

avt#o:d>e)Jt>   aiow  saoXtl^aq  -^aiAextoiai  liaii*  t&di  b^vlooaco  t    aXwot 

-is^ai  hiUaem*  aa  ba/il  doJBS  ^xuoo  lo   a^aaX  yd  bxx^  .^oaqaa?   aoios  at 
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t-i-:  re    overruled.      On  July  30,    ij3i,   a  decree  wia  entered.     The 
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c^url    ovrruied  the  exceptions  of  Sfey- ra  and  ocnf irrc  1  the   master* • 
report  &nd  dlamlssed  liis  bill  of  inter- leader  for  wsnt  of  equity 
as  to  Meyers  only.     The   court   ooneolidated  eaid  aoended  bill  vltb 
the  petitions  of  Albert    .nd  Bert  Fowler  in  orlsr  to  det'  rrine 
the clr  rights  s.nd  equities.     The  court   then  offered  to  re-refir 
BJ'.id  c-a.ufc«e   to  the   afastir  to   t  ke   further  testijrcny,   and  ths 
pe.rtiss  were  present  in  court   vnd  did  not   desire   to  h^ve    said  cause 
re-referred  and  to  pre  ent  i.ny  further  tt  ;ti;flony.     Ws   int^^rcrst  this 
to  aean  th£.t  the   parties  eubmitted  the    intTftste  cf  tiie   Fovi    ra 
for  detertriination  upon  the   m^.st  r's  rer-ort  of  proofs  and  finiinga 
then   in  the  record.      The,    court  then  passed  upon  the  equities  of 
»&id  FoKifrs  and  found  thit  bef.re   they     :?.id  Meyers   for  *h4it   thsy 
purohascd  at  the   sale   they  were   notified  by  DeWoif  not    to   -ay 
Ucyere  fur  the   aaoie,   and  that  ItayvB  before   receiving  said  pay 
from  theis  was  notified  by  DvWolf  not  to  reosivs  any  pay  frorr  Albt^rt 
and  Bert  Fowl  r;   thi-t  notwit.hsti.ndiag  said  notice   they  did  pay 
jki]KKxtxacxi2xS9n:txSs9!i«x  Msyera  the   full  price  at  which   they  reaoect- 
ively  purcl'^aeed  the   h^.y  tit  said  sale;  and  that   they  ha.d  a  legal 
right  to  pay  said  Meyers  therefor;  and  the-  «oart  overruled  the 
tester's  report  binding  otherwise   in   that  reepect.     The   court  fur- 
ther found  that   eaid  hi^y  waa  the   julnt  property  of  DeWoif  and 
laatz,   ani  that  prior  to  a.-.ii  ar.ie  and  at    said  s-  ie  De«oif  and 
lacktz  had  fully  ©.uthoriztd  Meyers  to  oolieot  the   purchase   price 
of  sal4 'orcpn  from  all  purchase   s  and  frotn  stiid  Albert  and  Bert 
7o9lpt.     The  court  ft:;de  perpetual  the   injunction  theretofore   ord?  r- 
ftd  agg.inst  DeWoif  and  Haatz,    ojad  p  r  etually  enjoined  DeWoif 
froa:  further  prosecuting  the   Buits  pending  the   county   ccxuft  and 
in  the   circuit   court  against  Albert  and  Bert  Fowl.  r.      DsWolf 
pros^outve  this  appeal   frort  that   decree    and  only  ciai-rs  error 
la  to   the  FowUra. 

There   ie  no  aBsigament  of  errors  on  t.nis  rec.rd.      Rule   13  of 


\ 


Xilu, 


r 
T  j      r 


.1  9^■U 


« 


1, nr^.    ■:  i  <. 


i   itrarfT 


4 

this  court  (137  111.  app.  624)  provides  that  the  assigninent  of  errors  must 
be  written  upon  or  attached  to  the  record.   The  Supreme  Court  has  had  a 
simil.  r  rule  for  many  years.   The  rule  now  in  force  in  that  court  is 
Rule  11.  £73  111.  14,  15.   The  force  and  effect  of  this  rule  has  been 
often  discussed  by  the  Supreme  Court  and  by  the  appellate  courtg,  from 
Williston  V.  Fisher,  28  111.  43,  down  to  People  v.  Andrus ,  E99  111.  50. 
In  the  latter  case  it  is  said  on  p.  56:  "It  is  a  rule  of  this  court  with 
all  the  force  of  a  statute,  that  when  a  transcript  of  the  record 
is  filed  the  appellant  shall  in  eve^y  case  assign  errors,  wdiich  pist 
be  written  upon  or  attached  to  the  record,  and  on  ftxiling  to  comply  with 
the  rule  the  appeal  may  be  dismissed  or  the  judgment  or  decree  affirmed." 
A  supposed  assigninent  or  errors  is  printed  in  the  abstract.   In  several 
of  the  cases  it  is  held  that  that  does  not  comply  with  the  rule.  Benneson 
Y.  Savage,  119  111.  135;  People  V«  J?ryer,  157  111.  App.  89.   V.e  so  held 
in  Guth  V.  Haas,  210  111.  App.  437.   While  some  of  the  cases  on  this 
subject  hold  that  the  proper  order  in  such  case  is  to  dismiss  the  aopeal, 
others  hold  that  in  such  case  the  judgment  or  decree  may  be  affirmed. 
This  condition  of  the  record  requires  us  either  to  dismiss  the  appeal  or 
to  affirm  the  decree.   We  conclude,  hcwever,  to  discuss  some  other 
questions  appearing  in  the  record. 

DeWolf  here  seems  to  contend  that  no  intervening  petitions  were 
filed  by  the  Fowlers.   On  the  contrary,  we  find  in  the  record  *hat  we 
conceive  to  be  a  petition  and  an  amended  petition  by  each  of  them 
sufficient  for  the  .urposes  of  this  decree. 

DeWolf  contends  that  when  Meyers'  bill  of  interpleader  was  dismissed 
there  was  nothing  left  to  su  )  ^ort  further  action  b  the  court.  All  that 
was  done  in  the  final  dedree  was  on  cne  day.   If  the  decree  had  been  so 
worded  as  to  first  grant  the  prayers  of  the  intervening  petitions  and 
then  dismiss  the  bill  as  tCi^Meyers  only,  we  oresume  it  would  not  be 
supposed  that  there  was  nothing  to  support  the  decree  in  f;.vcr  of  the 
Fowlers.   We  hold  that  i^J-S 
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immaterial  in  what  order  the  several  orooeedings  of  that  one  day  were 
stated  in  the  decree,  out  that  it  is  all  .-ne  decree  oa  that  day.  But 
if  this  13  not  so,  the  Fowlers  vvere  parties  to  the  suitl  They  had 
equities  to  te   adjusted  which  v»ere  also  set  up  in  the  answer  of  DeWolf 
to  iJeyers'  hillo   They  had  petitions  filed  hy  leave  of  court,  asking 
the  court  to  protect  them,  and  it  wat  proper  to  adjust  their  equities. 
In  a  cause  in  equity,  the  equities  of  all  the  v-nrtiee  should  be  disposed 
of,  if  oraeticable,  and  they  should  not  be  3 eft  for  further  litigation. 
Among  the  many  cases  so  holding  are  the  following:   Chendler  t.  Mcrey, 
195  111.  5t6;  longshor*  t.  Longshore,  £00  111.  470;  Braithwaite  y. 
Henaeberry,  2.-£lll.  50.   We  applied  this  i-ule  in  Reman  v.  Hum.^hreys, 
£20  111.  ^'Wt    502.   We  therefore  conclude  that  the  ccurt  had  jurisdiction 
on  that  day  to  settle  the  equities  of  all  the  parties  by  its  decree, 
except  those  of  Meyers,  for  reasons  stated  by  the  master  and  not 
questioned  here. 

DeWolf  contends  that  as  the  Fowlers  filed  no  objection  to  the 
master's  report  before  that  officer,  ncr  any  exceptions  to  his  inilings 
before  the  court,  they  are  bound  hy  the  findings  of  the  master  and  there- 
fore could  net  have  this  decree.   The  rule  is  that  the  findisigs  of  fact 
iiy  the  ©aster  are  binding  on  the  parties  who  do  not  properly  object  and 
except  to  theci,  but  that  such  parties  may  question  his  determination  of 
questions  of  law  arising  from  the  facts  so  found  without  any  objection 
or  exception.  "Von  Platen  v.  Winterbotham,  203  111.  198;  Marlow  v.  Rich, 
252  111.  442;  Olp  v.  Meyers,  277  111.  202.   The  master  found  all  the 
facts  as  claimed  by  the  Fcwlers,  but  he  held  as  a  matter  of  law  that  De- 
Wolf  had  power  to  forbid  Meyers,  the  clerk  at  the  sale,  to  settle  with 
the  parties  after  the  sale  was  over,  and  notwithstanding  the  announcement 
at  the  sale  by  the  auctioneer  in  the  presence  of  DeWolf  and  Nastz  that  every 
purchaser  should  settle  with  the  clerks   It  was  not  necessary  that  the 
Powlers  should  except  to  the  rulings  of  the  master  on  the  facts  in  order 
to  determine  that 


.    ^on^o    *»d*    St:' 
t&fit  ii  fit  alort  edT     ,&»109L  airtif 

,  i  40a   ,  .     amtaL^  ao 

/■da  erf " 

*       /'.       . 

1    i-'i  f  r rrr    ii'^:f    n't     ti  ^tta    ft 'tr.  rf.*    tt^ftXwd  - 


question  of  lav,  and  the  court  held  that  the  master  had  det  rmined 
th  t  question  erroneously.  The  Tirtual  agre  ment  that  f[eyers  should 
receive  the  proceeds  of  the  sale  from  the  buyers  was  made  by  DeWolf 
and  Naatz,  jointly.  Meyers  becaaie  thetr  joint  agent.  DeWolf 
alone  oould  not  afterwards  cancel  that  authority.  The  Fowlers 
therefore  had  a  right  to  pay  to  Meyers.   They  oould  not  safely  oay 
any  one  else.  DeWolf  and  Nas.tz  owned  this  hay  jointly,  each  an 
undivided  omahalf .   On  a  settlement  between  DeWolf  and  Naatz,  it 
might  turn  out  that  Naatz  was  entitled  to  receive  this  money,  for 
DeWolf  received  considerable  sums  from  Meyers. 

There  is  another  reason  why  it  was  proper  to  enjoin  DeWolf 
fromcproseouting  these  suits  in  his  own  name  against  the  Fowlers. 
He  did  not  own  this  money.  He  only  had  a  one-half  interest  in 
it.  Any  suit  at  law  to  collect  the  money  from  the  Fowlers,  if  they 
had  not  paid  it,  must  have  been  brought  in  the  joint  names  of 
DeWolf  and  Ha^tz.  As  DeWolf  oould -not- ^e dourer  ia-^hija  .wm  name 
alone,  a  court  of  equity  would  properly  forbid  that  the  Fcwlers 
be  harassed  by  these  suits.  DeWolf  claims  that  the  Fowler*,  or 
one  of  them,  promised  to  see  him  pakd.  The  paster  made  no  such 
findings  of  fact  and  DeWolf  did  not  object  or  except  to  his 
report.  He  therefore  cannot  take  advantage  of  any  such  supposed 
proof  before  the  master. 

We  must  presume  that  the  master  was  right  in  finding  that 
Mfeyers  was  partial  and  not  indifferent  and  that  his  bill  of  inter- 
pleader W-.3  properly  disnissed  as  to  him  for  that  reason.  It 
is  to  be  regretted  that  either  DeWolf  or  Naatz  did  not  file  a 
oroes  bill  for  an  accounting.   It  seems  to  be  evident  that  DeWolf 
alone  cannot  recover  any  of  the  proceeds  of  this  sale  in  an  action 
at  law  against  Meyers,  in  which  Naatz  does  not  join,  and  that 
the  true  state  f  the  accounts  arising  out  of  this  sale  cannot 
be  determined  by  a  jury  in  an  action  at  law  brought  by  only  one 
of  the  .interested  parties.   It  seems  to  us  tliere  must  !?•  an 
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accounting  .:nd  s.  Bettler...nt  cf  the  etate  of  the  aooountB  in 

Bome  binding  form  before  Meyers  can  safely  pay  either  party. 
The  decree  is  affirmed. 
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in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof. 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
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In  Testimonv  Whereof.   I  hci-eunto  set  my  hand  and  affix  the  seal  of 
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Ralph  Bradford,  a  fourteen  year  old  boy,  on  or 
about  October  24th,  1919,  was  returning  home,  after  at- 
tending school;  and  with  other  boys,  was  going  along  a 
paved  country  road  in  Vermilion  county,  called  Oakwood 
Avenue,  near  the  city  of  Danville.  When  he  arrived  at 
a  point  about  200  feet  east  of  O'Neal's  store,  on  the  road 
in  question,  he  attempted  to  cross;  and  in  attempting  to 
cross  the  road,  came  into  contact  with  appellant's  auto- 
mobile, which  appellant  was  driving  at  an  alleged  exces- 
sively high  rate  of  speed.  The  automobile  ran  over  ap- 
pellee's left  leg;  and  he  suffered  an  oblique  fracture  of  • 
the  femur;  and  other  minor  injuries.  The  fracture  re- 
sulted in  at  least  one  permanent  injury,  namely,  shorten- 
ing of  the  injured  leg.  Suit  was  commenced  in  the  cir- 
cuit court  of  Vermilion  county  by  appellee,  by  next  fri- 
end, against  the  appellant  J.  G.  Fisher;  and  a  trail  was 
,  had,  which  resulted  in  a  verdict  in  favor  of  the  appellee, 
fixing  the  amount  of  his  damages  at  $3,000.00.  The  ap- 
pellant made  a  motion  for  a  new  trial,  which  after  a  re- 
mittitur of  §105.00  had  been  entered  by  the  appellee, 
was  overruled  by  the  court;  and  a  judgment  was  thereup- 
on entered  for  $2895.00.  From  this  judgment  an  appeal 
is  prosecuted.  The  judgment  was  affirmed  by  this  court 
in  an  opinion  filed  at  the  previous  term,  but  a  re-hearing 
was  granted  to  enable  the  court  to  re-examine  some  of 
the  questions,  which  were  raised  on  appeah  Appellant's 
first  contention  relates  to  the  amended  declaration  con- 
sisting of  four  counts,  which  was  filed  in  the  case.  It  Is 
contended  that 

Page  1 
this  declaration  is  substantially  defect- 
ive; and  that  the  court  should  have  sustained  the  demurrer 
thereto.  The  first  count  was  legally  sufficieBt  under  the 
holding  of  the  Supreme  Court  in  the  case  of  Chicago  City 
Railway  Co.  v.  Jennings  154  111.  274;  and  we  are  of  opinion, 
that  the  other  counts  also  state  a  cause  of  action;  but 
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any  defects  or  omissions  in  the  statement  of  a  cause  of 
action  in  any  of  the  counts,  though  fatal  on  demurrer, 
cannot  be  a  matter  of  contest  after  issue  joined,  and  a 
trial  had  upon  the  issues  raised,  and  a  verdict  rendered 
on  the  issues.  Jerke  vs.  Francher  158  111.  375;  Watkins 
Medical  Co.  v.  Bailey  217  111.  App.  460;  Fairbanks  v.  Bahre 
213  111.  636.  Appellant  contends,  that  there  is  a  varianca 
between  the  proofs,  and  the  allegations  in  the  declara- 
tion. It  is  sufficient  to  say,  with  reference  to  this  con- 
tention, that  no  such  question  was  raised  on  the  trial  m 
the  court  below.  In  order  to  raise  the  question  of  var- 
iance, a  specific  objection  must  be  made  at  the  trial  of 
the  case,  and  variance  pointed  out  at  that  time;  Linquist 
V.  Hodges  248  111.  491;  Swift  &  Co.  v.  Rulkowski  182  111. 
18;  Swift  &  Co.  V.  Madden  165  111.  41;  Ballah  v.  Peoria 
Life  Ins.  Co.  168  111.  App.  603.  Appellant  contends,  that 
the  evidence  clearly  shows,  that  the  appellee  was  guilty 
of  contributory  negligence.  Whether  the  appellee,  in  at- 
tempting to  cross  the  highway  in  question,  under  the  cir- 
cumstances, and  in  the  manner  in  which  hei  did  it,  was 
guilty  of  contributory  negligence,  was  a  question  for  the 
jury  to  determine;  and  whether  he  exercised  such  care  as 
a  reasonably  cautious  person  of  that  age,  would  exercise 
under  the  circumstances  and  conditions  which  prevailed 
at  that  time.  The  jury  found  against  the  appellant  on 
this  question.  We  cannot  say,  that  thei  jury's  finding  was 
not  warranted  by  the  evidence;  or  that  the  finding  was 
manifestly  against  the  weight  of  the  evidence  in  the 
case.  It  is  assigned  as  error,  that  the  court  admitted  in 
evidence  the  amount  of  the  hospital  bill  of  $105.00,  which 
had  been  paid  by  the  father,  and  for  which  the  faKier 
had  become  liable  in  connection  with  appellee's  injuries. 
But  whatever  error,  there  was  in  the  admission  of  this 
testimony,  which  related  to  a  definite 
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amount,  was  cured  by 
the  remittitur  of  the  same  amount  from  the  vertiict. 
T.  W.  &  W.  Ry.  Co.  V.  Beals  50  111.  150;  Chicago  City  Rail- 
way Co.  V.  Gemmill  209  111.  638.  Complaint  is  made  by 
the  appellant  to  the  giving  of  the  8th  instruction^  whicti 
refers  to  the  measure  of  damages.  It  is  insisted  that 
under  this  instruction  the  jury  could  allow  damages  for 
loss  of  time,  and  loss  of  earning  power,  during  the  appel- 
lee's minority.  We  are  of  opinion,  that  no  such  infer- 
ence could  be  reasonably  drawn  from  the  wording  of  the 
instruction;  the  instruction  is  clearly  limited  to  the  com- 


pensation  for  the  injuries  which  the  evidence  shows  the 
appellee  suffered  or  would  suffer  if  any,  as  the  result  of 
the  collisi(\n  with  appellant's  automobile  and  was  limited 
also  by  the  allegations  in  the  declaration.  The  criticism 
made  to  the  giving  of  Instructions  No.  1  and  6,  are  not 
well  taken.  Taking  the  instructions  altogether  for  ai)- 
pellee  and  appellant,  we  are  of  opinion,  that  they  state 
the  law  concerning  the  matters  of  negligence,  and  con- 
tributory negligence  involved  in  the  case,  with  substan- 
tial correctness.  We  find  no  error  in  the  refusal  of  ap- 
pellant's instructions;  and  no  error  is  specifically  pointed 
out  in  the  brief.  It  is  sufficient  to  say  concerning  the 
question  raised  of  improper  or  prejudicial  arguments 
made  to  the  jury  by  appellee's  counsel,  that  these  ques- 
tions cannot  be  raised  for  review  by  ex  parte  affidavits; 
Barnett  v.  Barnett  188  111.  App.  32;  People  v.  Vail  242 
111.  284;  Clark  v.  The  People  224  111.  554.  It  is  also  con- 
tended that  the  amount  of  the  damages  recovered  is  ex- 
cessive. Taking  into  account  the  fact,  that  the  appellee 
received  a  permanent  injury;  and  that  he  must  have  suf- 
fered much  pain  and  distress,  the  amount  of  the  judg- 
ment cannot  be  regarded  as  excessive. 

The  record  does  not  disclose  any  reversible  error;  and 
judgment  is  therefore  affirmed. 

Affirmed. 
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October  Term  A. 


Rufus  M.  ^otts.  Insurance  Superintendent  of  the  State 

of  Illinois  Defendant  in  ^ror, 
\  / 

\  A'' 

Assured's  National  ]\^tual  Fire  Insurance  Company, 

\         Pl^ntiff  in  Error. 
I      K-ror  to  Sangamon.    p~y.    c-     ■  ■  ^ 
NIEHAUS.  3.V  ^  f-^     i      JL. 

This  cause  is  heard  upon  a  writ  of  error  issued  to  re- 
view a  decree  of  the  circuit  court  of  Sangamon  county 
approving  the  report  of  the  Receiver  J.  C.  Lyons,  who  had 
been  appointed  in  the  case  of  Rufus  M.  Potts,  Insui-ance 
Superintendent  of  the  State  of  Illinois  v.  Assureds  Nat- 
ional Mutual  Fire  Insurance  Company,  Plaintiffs  in  Error 
herein,  and  who  had  taken  charge  of  the  assets  and  per- 
sonal property  of  the  Insurance  Company  mentioned,  and 
filed  the  report  in  question  asking  to  be  discharged  as 
such  receiver. 

Objections  to  the  report  were  filed  by  the  Plaintiff  in 
Error;  and  the  objections  filed,  and  the  matters  involved 
therewith,  were  referred  to  a  special  master,  who  heard 
the  evidence  concerning  the  objections.  While  this  mat- 
ter was  pending  before  the  master,  the  parties  to  the 
controversy  made  a  settlement,  which  was  reduced  to 
writing  and  executed  under  seal.  The  master  thereafter 
made  his  report,  in  which  he  found,  that  the  receiver  did 
not  preserve  or  conserve  the  assets  of  the  Plaintiff  in  E^r- 
ror;  and  that  he  performed  his  duties  as  receiver  in  such 
a  negligent  careless  and  wanton  manner,  as  to  cause  ues- 
truction  and  loss  of  much  of  the  property  and  assets  of 
Plaintift"  in  Error.  He  also  reported,  that  the  Plaintiff  in 
Error  and  the  Receiver,  had  made  a  settlement  of  the 
matters  in  controversy,  which  was  evidenced  by  a  written 
instrument  under  seal;  and  which  released  the  receiver 
from  liability  concerning  the  loss  suffered  by  the 
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Plaintiff  in  Error,  because  of  the  mal-administration  of 
the  receiver  concerning  the  property  placed  in  his  charge 
by  the  order  of  the  court;  and  that  this  written  instru- 
ment and  release,  which  is  set  out  in  the  report,  was  fully 
fairly  and  voluntarily  entered  into  by  the  Plaintiff  in  Er- 
ror, and  operated  as  a  release  of  said  receiver  from  liab- 
ility.    Objections  and  exceptions  were  filed  to  the  report 
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of  the  master,  which  were  heard  by  the  court,  and  over- 
)  uled;  and  the  court  thereupon  entered  a  decree  approv- 
ing the  final  report  of  the  receiver  and  discharging  him, 
and  also  discharging  his  bondsmen  from  all  further  liab- 
lity  on  the  receiver's  bond. 

It  is  contended  by  Plaintiff  in  Error  that  the  release 
executed  by  the  parties  to  this  controversy  was  invalid; 
and  should  have  been  set  aside  by  the  court;  and  that  the 
objections  and  exceptions  which  it  filed  to  the  master's 
report  should  have  been  sustained  by  the  court.  A  con- 
tention is  also  raised  in  the  case,  concerning  certain  acts 
of  the  receiver  in  allowing  the  names  of  the  policy  hold- 
ers in  Plaintiff  in  Error's  Company  to  be  given  to  a  rival  in- 
surance company;  and  that  this  act  of  the  receiver  result- 
ed in  loss  of  Plaintiff  in  Error's  business.  It  is  sufficient 
to  say  concerning  the  latter  contention,  that  this  was  not 
a  question  properly  arising  on  the  approval  of  the  recei- 
ver's report,  which  was  necessarily  limited  to  the  matter 
of  the  restoration  to  the  Plaintiff  in  Error  of  the  physical 
and  pecuniary  assets  and  chattel  property  of  the  Plaintiff 
in  Error,  which  had  been  placed  in  charge  of  the  receiver 
by  the  court.  And  we  are  of,  opinion  also,  that  the  find- 
ings of  the  master,  and  the  decree  of  the  court  should 
have  been  limited  to  these  matters.  We  find  that  the 
evidence  fully  sustains  the  finding  of  the  master,  that  the 
release  in  question  was  executed  as  the  free  and  volun- 
tary act  of  the  parties,  and  binding;  but  it  should  in  this 
case  be  held  to  effect  only  the  matters  referred  to.  The 
objections  and  exceptions  marked  two  and  three,  should 
have  been  sustained;  the  finding  embraced  in  No.  two, 
that  the  receiver  made  full  restora- 
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ton  of  the  whole  of  the  property  and 
assets  of  the  company  or  their  equivalent,  was  erroneous; 
also  the  findinfi  that  the  Plainitff  in  Error  had  no  valid 
claim  against  the  receiver,  and  that  such  receiver 
should  be  dscharged  from  all  further  liability,  to- 
gether with  his  bondsmen;  which  should  have  been 
limited  to  the  matters  contained  in  the  receiver's  re- 
port. We  are  of  opinion,  that  under  the  evidence  in  the 
case,  the  decree  in  its  findings  should  also  have  been 
confined  in  discharging  the  defendant  from  liability,  to 
the  assets  and  property  embraced  in  the  receiver's  re- 
port, and  the  pecuniary  and  physical  assets  of  which  he 
had  charge;  and  that  therfore,  the  decree  should  be  mod- 
ified, so  as  to  exclude  a  determination  of  liability  con- 


cerning  other  matters. 

For  the  reasons  stated,  the  decree  is  affirmed  inso- 
far as  the  approval  of  the  receiver's  report  is  concern- 
ed, and  his  discharge  as  receiver;  but  the  finding  which 
releases  and  discharges  him  and  his  bondsmen  from  all 
liabilities  and  obligations  whatsoever  to  the  Plaintiff  in 
Errror,  is  reversed;  and  the  cause  is  remanded  with  dir- 
ections to  modify  the  decree,  limiting  the  discharge  from 
liability  of  the  defendant  and  his  bondsmen,  to  the  mat- 
ters embraced  in  the  receiver's  report,  and  the  property 
and  assets  therein  specified. 

Reversed  in  part,  and  remanded  in  part,  with  direct- 
ions. 
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General  No.  7366  \  Aglnda  No.  16 

October  Term  A.  D.  1921 

Ensel,  Meyer  <9t  Company,  Defend^t  in  Error 

■     "■    / 

James  C.  Davis,  Dir^tor  Gene^  of  Railrooads,  etc., 
Plamtiff  in^rror. 


NIEHAUS,  J. 

This  suit  was  brought  by  Ensel,  Meyer  &  Company 
against  James  C.  Davis,  Director  General  of  Railroads, 
operating  the  Chicago  &  Alton  Railroad  Company,  a  com- 
mon carrier,  to  recover  damages  for  a  breach  of  contract 
lelating  to  the  transportation  and  delivery  of  a  shipment 
of  whiskey  on  or  about  February  7th,  1919.  The  wet 
goods  in  question  were  received  by  the  plaintiff  in  error 
at  Peoria  for  transportation  to  Springfield,  Illinois.  The 
declaration  which  consists  of  nine  counts,  alleges  seper- 
ate  shipments;  and  charges  that  certain  quantities  of 
whiskey  were  received  by  the  defendant  in  the  suit  as  a 
common  carrier,  to  be  carried  for  the  plaintiff  in  Ihe 
suit  to  Springfield  on  the  railroad  referred  to;  and  that 
the  defendant  was  guilty  of  a  breach  of  the  carrj'mg 
contract  by  failing  to  deliver  the  shipment  to  the  plaintiff 
at  Springfield.  The  defendant  in  defense  of  the  suit, 
filed  the  general  issue  to  the  declaration,  and  two  special 
pleas  in  bar.  A  demurrer  was  sustained  to  the  special 
pleas;  the  defendant  thereupon  withdrew  the  general  is- 
sue, and  stood  by  his  special  pleas;  a  default  was  entered: 
and  subsequently  a  stipulation  entered  into  between  the 
parties  by  which  it  was  admitted  that  the  shipments 
were  made  as  charged  in  the  declaration,  namely,  by  the 
plaintiff  to  itself  at  Sprnigfield  as  alleged  in  the  various 
counts  of  the  declaration;  that  the  packages  containing 
the  merchandise  in  question  were  re- 
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ceived  in  good  condit- 
ion and  not  delivered  to  the  plaintiff;  and  that  the  freight 
charges  were  paid  thereon  by  the  plaintiff.  Evidence 
concerning  the  amount  of  damages  sustained  by  the 
plaintiff  was  heard  and  submitted  to  the  jury,  which  re- 
turned a  verdict  assessing  the  plaintiff's  damages  at 
S616.25;  and  the  court  rendered  judgment  against  the 
plantiff  in  error  for  the  amount  found  by  the  jury.  The 
defendant  prosecutes  this  writ  of  error  to  reverse  the 
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judgment. 

One  of  the  grounds  urged  by  the  plaintiff  in  en  or 
for  reversal  of  the  judgment  is,  that  the  court  erred  in 
sustaining  a  demurrer  to  the  special  pleas.  Both  special 
pleas  presented  practically  the  same  character  of  defense, 
namely,  that  the  contract  of  shipnjent  which  was  enter- 
ed into  by  the  plaintiff  in  the  suit  and  the  defendant,  was 
a  part  of  a  scheme  or  plan  of  the  plaintiff  for  delivery  of 
the  intoxicating  liquor  contained  in  the  shipment  to  it- 
self for  the  purpose  of  subsequent  sale  in  anti-saloon 
terrtory.  Also,  that  the  plaintiff  in  the  making  of  the 
contracts  declared  on,  for  the  carriage  of  intoxicating 
liquors  to  itself  at  Springfield,  did  so  with  the  intention 
of  making  delivery  thereof  to  purchasers  at  Springfield 
in  anti-saloon  territory.  There  is  no  statement  in  tne 
pleas  that  the  defendant  had  any  knowledge  or  informat- 
ion at  any  time  of  the  alleged  plan  or  scheme  referred 
to,  and  the  pleas  do  not  specify  what  plan  or  scheme  tiie 
plaintiff  had,  nor  do  they  aver,  that  the  defendant  had 
any  knowledge  of  an  intention  of  the  plaintiff  to  sell  the 
liquor  in  question  in  violation  of  the  anti-saloon  territory 
act,  nor  had  any  knowledge  of  any  facts  showing  such  in- 
tention; it  is  apparent  that  the  averments  in  the  pleas 
represent  merely  the  pleaders  conclusions  without  stating 
the  facts  upon  which  such  conclusions  were  based.  A 
mere  intention  to  violate  a  law  is  not  a  violation  of  aw, 
cspecally 
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in  a  matter  of  the  violation  of  a  statute, 
which  makes  certain  acts  if  committed  an  offensej  re- 
gardless of  the  intention  of  the  person  committing  the 
unlawful  acts;  and  this  applies  with  peculiar  force  to  a 
case  like  the  present  one,  where  the  party  charged  with 
the  evil  intention  was  never  in  position  to  have  carried 
it  into  effect,  because  he  never  received  the  liquor  with 
which  he,  it  is  alleged  he  intended  to  commit  the  offense. 
The  pleas  in  question  contain  no  averments  that  plaintiff 
said  or  did  anything  concerning  this  shipment  from  which 
the  inference  could  be  reasonably  drawn  that  he  intend- 
ed to  violate  the  anti-saloon's  law  referred  to,  either  oy 
having  made  sales  thereof  which  were  prohibited,  or 
made  any  agreements  to  deliver  the  liquor  to  purchasers, 
who  had  no  legal  right  to  purchase  the  same  within  i  le 
prohibited  territory.  Mere  conclusions  are  not  legally 
sufficient  as  a  matter  of  pleading.  Willard  v.  Zehr,  215 
111.  148.    For  the  reasons  stated,  the  demurrer  1o  the 


pleas  was  properly  sustained. 

Another  ground  urged  for  reversal  of  the  judgment 
is,  that  under  the  evidence  concerning  the  market  value, 
there  could  only  be  a  recovery  of  nominal  damages;  that 
the  evidence  concerning  the  market  value  of  the  liquor, 
was  insufficient;  that  there  could  be  no  market  value  of 
a  comm-odity  at  the  place  of  delivery,  inasmuch  as  tna 
sale  at  that  place  is  illegal.  Concerning  market  value, 
the  witness  Ben  Meyer  who  had  been  in  the  liquor  busi- 
ness for  many  years  preceeding  the  trail,  had  been  m 
the  wholesale  liquor  business  at  Springfield,  at  Lincoln, 
and  at  the  time  mentioned,  was  in  the  same  business  at 
Peoria,  was  asked  the  following  question:  Q:  What  was 
the  fair  cash  value  per  gallon  of  41  gallons  of  Fay  whiskey 
at  the  place  of  delivery.  This  question  was  objected  to, 
"inasmuch  as  the  stipulation  shows  that  the  place  of  ae- 
liveiT  was  anti-saloon  territory;  and  inasmuch  as  unacr 
the  local  option  act  it  was  unlawful  to  sell  intoxicating 
liquor  in 
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Springfield,  the  place  of  delvery,  and  at  the 
time  that  the  delivery  should  have  been  made  there  could 
have  been  no  market  value  of  whiskey  in  Springfield  at 
that  time.  That  there  could  be  no  market  value  of  a 
thing  which  is  forbidden  to  be  sold."  The  Court  o\er 
ruled  the  objection,  whereupon  the  question  was  repeat- 
ed as  follows:  "What  was  the  fair  cash  market  value  in 
Springfield,  the  place  of  delivery?"  This  was  objected 
to  on  account  of  the  fact,  that  the  court  judicially  knew 
the  statute,  judicially  knew  by  this  stipulation,  that 
Springfield  the  place  of  delivery,  was  anti-saloon  terri- 
tory; judicially  knew  that  it  was  unlawful  to  sell  intox- 
icating liquors  in  anti-saloon  territory;  and  therefore  it 
could  have  no  market  value  in  Springfield.  This  object- 
ions were  also  overruled.  We  are  of  opinion  that  the  ob- 
jection was  properly  overruled.  It  was  evidently  based 
on  the  erroneous  assumption,  that  because  Springfield  at 
the  time  in  question  was  anti-saloon  territory,  no  sales 
of  any  kind  could  therefore  be  legally  made,  and  hence 
there  could  be  no  market  for  the  sale  ofi  ntoxicating 
liquors.  In  the  case  of  Jacksonville  v.  C.  &  A.  R.  R.  Co., 
the  Supreme  Court  in  discussing  this  point,  said:  "Ihe 
Act  expressly  recognizes  the  right  of  property  in  intox- 
icating liquor.  It  makes  its  sale  unlawful  in  territoiy 
which  by  vote  of  the  people  has  become  anti-saloon  terri- 
tory, but  even  in  such  territory  intoxicating  liquor  may 


still  under  certain  conditions  be  manufactured  owned 
used  and  sold."  Jacksonville  v.  C.  &  A.  R.  R.  Co.  274  I'l. 
152.  But  assuming  that  counsel  is  correct  in  his  position, 
that  the  evidence  as  to  market  value  at  Springfield  is 
not  clear  and  explicit,  there  is  sufficient  evidence  in  tlie 
record,  from  which  the  jury  could  ascertain  with  reason- 
able certainity  the  market  value  at  Springfield.  It  was 
proper  under  the  circumstances  suggested  by  counsel;  in 
determining  the  question  of  market  value,  to  take  into 
considera- 
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tion  the  evidence  of  the  market  value  of  the 
liquors  at  Peoria,  from  where  it  was  shipped.  "If  prop- 
erty has  a  market  valu£  at  the  place  involved  in  the  in- 
quiry, evidence  is  properly  directed  to  establishing  it  at 
that  place.  Where  the  issue  involved  relates  to  the  sale 
and  delivery  of  goods,  evidence  of  value  is  properly  dir- 
ected to  value  at  the  place  of  delivery,  but  unless  the  evi- 
dence is  clear  and  explicit  as  to  the  value  of  the  article 
at  the  place  of  delivery,  evidence  of  value  at  other  places 
may  be  received.  Where  it  is  affirmatively  shown  that 
no  market  value  for  a  commodity  exists  at  the  place  in- 
volved in  the  inquiry,  market  value  at  otheir  places  may 
be  shown,  if  these  are  sufficiently  near  to  show,  in  con- 
nection with  cost  of  transportation,  etc.,  the  value  at  the 
place  in  question."    22  Corpus  Juris  189  Sec.  153. 

The  record  does  not  disclose  any  reversible     error; 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Graves  dissenting. 
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General  No.  7377 


October  Term  A.  D.  1921 

\ 
Fraiik  C.  Jones,  Appellei 


igamon. 


NIEHAUS,  J. 

This  is  an  appeal  from  judgment  in  favor  of  Frank 
C.  Jones  ,the  appellee,  in  the  circuit  court  of  Sangamon 
county,  in  a  forcible  entry  and  detainer  suit,  instituted 
by  the  apoellee,  to  recover  the  possession  of  certa'n 
premises  occupied  by  the  appellant  A.  H.  Hughes,  under 
a  lease  from  J.  J.  Wilrnert,  the  owner  of  the  premises 
in  question.  The  lease  to  the  appellant  was  made  on  the 
1st  day  of  March  1920;  and  expired  on  the  28th  day  of 
February  1921.  In  the  mean  time,  on  the  24th  day  of 
August  1920,  Wilmert  entered  into  a  written  agreement 
with  the  appellee  by  which  he  agreed  to  sell  and  convey 
the  premises  in  question^to  him,  which  agreement  was  to 
be  executed  and  ca,rried  into  effect,  on  the  1st  of  March 
1921.  But  the  time  was  afterwards  extended  to  January 
1st,  1922.  Wilmert  also  assigned  to  the  appellee,  the 
lease  in  question,  under  which  appellant  had  possession 
of  the  premises.  And  in  connection  with  these  transact- 
ion between  Wilmert  and  the  appellee,  it  was  verbally 
agreed,  that  the  appellee  should  have  possession  of  the 
premises,  on  the  1st  day  of  March  1921.  Shortly  before 
the  expiration  of  appellant's  term,  the  appellee  had  a 
conversation  with  him,  in  which  the  appellant  indicated 
to  the  appellee,-  that  he  probably  would  not  be  ready  to 
deliver  possession  to  him  on  the  1st  of  March;  and  oi' 
the  1st  of  March  after  the  appellant's  term  had  expired, 
the  appellee  had  another  conversation  with  the  appel- 
lant, to  induce  him  to  deliver  possession  of  the  premises; 
at  once;  and  the  appellant  insisted,  that  he  could  not  do 
so  until  later  on,  for  certain  reasons  which  he  gave  at 
that  time.  Under  this  state  of  facts, 
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which  the  evidence 
in  the  record  discloses,  the  court  directed  a  verdict  in 
favor  of  the  appellee.  It  is  contended  by  the  appellant, 
that  this  was  error.  We  are  of  opinion,  that  the  appellee 
under  the  facts  and  the  law,  was  entitled  to  a  verdict 
and  judgment.     Under  the  agreement  which  the  appel- 
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lee  had  with  V/ihnert,  the  owner  of  the  premises,  the  ap- 
pellee was  entitled  to  take  possession  on  March  1st,  1021; 
on  that  date  the  appellant  still  held  possession  of  the 
premises,  although  his  term  had  ended  February  28th,  and 
refused  to  deliver  possession  to  the  appellee.  Under  the 
forcible  entry  and  detainer  act,  the  person  entitled  to  the 
possession  of  lands  has  the  legal  right  to  maintain  tne 
action;  and  under  Sec.  2  Par.  4  of  the  act  mentioned,  the 
appellee  could  legally  maintain  this  suit,  to  recover  the 
possession  that  he  was  entitled  to,  of  the  premises,  un- 
der his  agreement  with  Wilmert.  The  fact  that  the 
agreement  for  possession  was  verbal,  did  not  deprive  Inm 
of  this  right.  A  verbal  agreemnt  for  possession  under 
the  facts  presented  was  legal  and  binding.  Allen  v.  Web- 
ster 56  111.  393.  Moreover,  the  appellant  was  not  in  posi- 
tion to  question  the  legality  of  the  verbal  agreement. 
The  appellant,  by  virtue  of  Sec.  12  of  Chap.  80  of  the  act 
concerning  landlord  and  tenant,  was  legally  bound  to  sur- 
render possession  at  the  expiration  of  his  term^  namely 
on  February  28;  and  his  possession  on  March  1st,  and 
thereafter  was  therefore  wrongful,  as  to  the  appellee,  to 
whom  the  landlord's  right  to  retake  possession  of  the 
premises  had  been  transfered. 

Judgment  is  affirmed. 

Judgment  affirmed. 
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NIEHAUS,  J. 

This  is  a  suit  in  assumpsit,  commenced  by  attach- 
ment, by  the  appellant  Albert  J.  Meier  in  the  circuit  \ 
court  of  Vermilion  county,  against  the  appellee  George  G. 
Moore  ,to  recover  on  a  promissory  note,  made  by  the  ap- 
pellee for  the  principal  sum  of  $10,000.  and  interest.  There 
was  a  trial  by  jury;  and  a  verdict  and  judgment  in  fa-'or 
of  the  apellee.  This  appeal  is  prosecuted  from  the 
judgment.  It  was  pleaded  in  defense  of  the  action  to 
recover  on  the  note,  that  the  consideration  for  which 
the  note  had  been  given,  had  failed.  The  evidence 
shows  that  the  note,  with  other  notes,  had  been  made 
by  the  appellee  to  the  appellant  for  the  purchase  price 
of  106,250  shares  of  stock  which  appellant  owned  in  the 
Missouri  Metals  Corporation.  The  evidence  also  shows 
that  an  agreement  was  made  in  connection  with  the 
making  of  the  notes  in  September  1918,  by  which  the 
appellee  was  to  become  the  owner  of  the  stock  referred 
to,  under  the  following  circumstances:  The  appeilee 
was  a  resident  of  New  York,  and  the  appellant  lived  in 
St.  Louis.  At  the  instance  of  the  api}ellant,  who  was 
desirous  of  selling  his  stock,  F.  E.  Butcher,  then  also  of 
St.  Louis,  and  who  had  been  connected  in  business  with 
both  parties,  undertook  to  negotiate  a  sale  of  the  stock 
to  the  appellee;  and  for  that  purpose,  after  having  ar- 
ranged for  a  meeting  by  the  telephone  communication 
went  to  New  York  to  see  the  appellee;  and  had  a  con- 
ference with  appellee,  which  resulted  in  the  agreement 
by  appellee  to  purchase  appellant's  stock.  Appellee's 
testimony,  as  to  what  occurred  between  him  and  Butch- 
er concerning  this  agreement  to  purchase,  is  as  follows: 
"When  Mr. 
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Butcher  came  to  see  me,  in  New  York  in  1918, 
he  telephoned  me  a  few  days  before,  and  he  referred  to 
his  telephone  conversation,  and  said  Mr.  Meier  would 
sell  his  stock  at  50  cents  per  share,  and  take  his  pay  in 
notes.     I  told  him  I  wouldn't  think  of  buying  the  stock 


because  it  was  worthless,  the  company  was  insolvent;  I 
was  a  lar;pre  creditor,  and  other  large  claims  against  it; 
but  that  if  the  trade  which  had  been  on  with  the  St.  Joe 
Lead  Company,  were  completed,  so  that  there  would  be 
enough  to  pay  the  debts,  I  would  be  willing  to  complete 
the  purchase;  I  would  sign  the  notes,  and  give  them  to 
him  with  that  understanding.  I  told  him  I  was  gomg 
abroad  in  three  or  four  days.  So  that  he  would  known 
thoi-oughly  what  the  trade  was,  with  the  St.  Joe  Lead 
Company,  I  had  him  see  Messrs.  Davis  and  Connell,  law- 
yers actine  in  it,  also  arranged  to  call  Mr.  Crane,  presi- 
dent of  the  company,  so  that  he  would  have  complete 
details  of  the  trade.  I  also  arranged  that  Mr.  Butcher 
should  be  completely  informed  of  the  trade,  as  it  pro- 
gressed; I  told  Mr.  Butcher  I  wanted  him  to  get  in  touch 
with  both  the  lawyers,  and  Mr.  Crane,  so  that  he  would 
know.  Mr.  Crane  is  president  of  the  St.  Joe  Lead  Com- 
pany, and  promoter  of,  and  negotiating  the  trade;  I  told 
him  the  only  reason  I  would  think  of  buying  the  stock 
was  in  the  event  that  the  St.  Joe  Lead  Company  com- 
pleted it."  Butcher,  who  was  a  witness  in  the  case,  cor- 
roborated the  testimony  of  the  appellee  concerning  the 
conditions  under  which  the  appellee  agreed  to  buy  the 
stock,  and  under  which  the  appellee  executed  the  notes^ 
and  gave  them  to  him  on  this  purchase.  Butcher  took 
the  notes,  and  after  returning  to  St.  Louis,  delivered 
them  to  the  appellant  apparently  without  informing  the 
appellant  of  the  conditions  under  which  he  had  received 
them.  It  was  a  contested  question  of  fact  on  the  trial, 
whether  the  agreements  for  the  purchase  of  the  stock; 
by  the  appellee,  v.'as  as  testified  by  the  appellee,  or  was 
made  upon  the  terms,  which  had  been  proposed  by  the 
appellant.  The  jury  by  their  verdict  found  in  favor  of 
appellee  on  this  question.  It  is  contended  by  the  appel- 
lant, that  the  verdict  is  against  the  weight  of  the  ovi- 
uence.  We  cannot  agree  to  this  con- 
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tention.  The  evi- 
dence in  the  record  fully  warranted  the  conclusion  reach- 
ed by  the  jury.  If  the  agreement  to  purchase  the  stock 
was  as  claimed  by  the  appellee,  the  appellant  has  no 
right  to  recover,  because  the  purchase  of  the  stock  was 
conditioned  upon  the  proposed  agreement  or  trade  with 
the  St.  Joe  Lead  Company  becoming  effective.  But 
aside  from  this  matter,  it  is  clear  from  the  evidence  that 
no  agreement  for  the  purchase  of  the  stock,  was  never 


consummated;  and  that  whatever  was  said  or  done  about 
the  matter,  it  did  not  result  in  an  actual  sale;  and  that 
appellant  retained  the  ownership  and  possession  of  his 
stock.  The  appellee  never  received  the  property,  in  part 
payment  and  consideration  of  which,  he  gave  the  note 
in  question;  and  it  is  therfore  evident,  that  the  con- 
sideration for  which  the  note  was  given,  failed.  The 
verdict  of  the  jury,  upon  the  issue  of  failure  of  consider- 
ation, is  fully  sustained  by  the  evidence. 

We  find  no  reversible  error  in  the  introduction  or 
rejection  of  evidence  on  the  trial;  nor  in  the  instructions 
given  for  appellee,  nor  in  the  refusal  to  give  the  instruct- 
ions contended  for  by  the  appellant.  The  judgment  is 
therefore  affirmed. 

Affirmed. 
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|Faber-Musser  Co.,   Apqillant, 


Wm.  \.  Dee  Clay  Mfg.i6o.,  Appellee. 

Appeal  from  ^ngamon.  r^ 

NiEHAus,..  \    /     22  7  I.A.  618 

In  this  case  th\  appellant  Faber-Musser  Co.  com- 
menced suit  in  the  circuit  court  of  Sangamon  county 
against  the  appellee  William  E.  Dee  Clay  Manufacturing 
Company,  to  recover  damages  for  an  alleged  breach  of 
a  contract  to  deliver  to  the  appellant  a  large  quantity  of 
fire  brick.  There  was  a  trial  by  the  court;  and  a  judg- 
ment was  rendered  barring  the  appellant  from  any  right 
of  recovery  under  the  contract;  and  this  appeal  is  pros- 
ecuted from  the  judgment. 

Appellant's  right  to  recover  depends  upon  whether 
the  contract  involved,  which  was  made  by  Matthew  M. 
Dee,  acting  as  agent  for  the  appellee,  was  binding,  and 
legally  effective  without  a  subsequent  ratification  or  ac- 
ceptance, by  the  appellee.  If  Matthev/  M.  Dee,  as  agent 
had  authority,  either  as  a  matter  of  fact,  or  as  a  madcr 
of  lav/,  to  bind  the  appellee,  the  contract  was  binding 
without  any  subsequent  approval  or  acceptance  by  the 
appellee.  In  this  case  the  authority  of  the  agent  pres- 
ented a  question  of  law.  Where  the  authority  is  implied 
from  a  certain  state  of  facts,  it  becomes  a  question  of 
law;  Doggett  vs.  Greene  254  111.  134;  and  whether  author- 
ity to  bind  the  appellee,  should  be  applied  as  a  matter  of 
law  from  the  state  of  facts  proven  in  this  case^  was 
passed  upon  by  the  Supreme  Court  on  a  previous  appeal: 
Faber-Musser  Co.  v.  Dee  Clay  Co.  291  111.  240.  It  was 
there  held  in  effect,  that  under  the  facts  proven,  Mat- 
thew M.  Dee's  authority  to  bind  the  appellee  by  the  con- 
tract in  question,  was  implied  as  a  matter  of  law,  and 
that  the  contract  should  have 
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been  admitted  in  evidence  as 
the  contract  of  the  appellee.  If  therefore,  the  contract 
must  be  considered  as  appellee's  contract,  (there  being 
no  question  of  a  breach  of  the  contract)  it  follows,  that 
appellee  has  a  right  of  action  thereon  for  its  breach;  and 


that  the  court  erred  in  entering  a  judgment  barring  such 
action.  The  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  Remanded. 
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General  No.  7367  /  Agenda  No.  2 

October  Term  A.  0.  1921 

Lorena  Reid,  by  Izora  Raid,  her  Guardian, 
Defendant  irf  Error 


James  (X  Davis,  Director  Galieral  of  Railroads,  as  Agent 

etc.,  successor  to     and  /ubstituted  for    Walker  D. 

Hines,   formerly  Director  General  of  Railroads 

and  j^ohn  Barton/Payne,  formerly  Director 

General  of  Ritilroads,  as  Agent,  etc. 

\         Haintiff  in  Error 

EX'ror  to  Menard.  CountyO   O    1^ 

HEARD  J. 

This  case  is  before  this  court  upon  a  writ  of  error 
to  review  a  judgment  of  the  circuit  court  of  Mexiard 
county  in  favor  of  defendant  in  error,  hereinafter  called 
the  plaintiff,  against  plaintiff  in  error,  hereinafter  called 
■'the  defendant,  for  $2,000  damages  alleged  to  have  been 
sustained  by  plaintiff  in  a  collision  between  a  freight 
train  of  defendant  and  a  trackman's  gasoline  mfttor 
driven  speeder  upon  v/hich  she  was  riding  on  the  tracks 
of  the  C.  &  A.  R.  R.  within  the  limits  of  Tallula,  a  village 
of  about  700,  inhabitants. 

The  G.  &  A.  R.  R.  runs  from  the  depot  in  Talluia  in 
a  southwesterly  direction  and  in  the  southwesterly  por- 
tion of  the  town  there  are  three  tracks  on  the  right  of 
way,  the  main  track,  a  passing  track  and  running  off 
from  the  passing  track  an  elevator  side  track. 

To  go  in  upon  the  passing  track  a  train  must  run 
southwesterly  from  the  depot  to  the  switch  points, 
which  are  about  1600  feet  from  the  depot.  The  place 
where  the  switch  points  are  located  is  in  the  sparsely 
built  up  part  of  the  village.  For  a  long  time  before  the 
accident,  a  freight  train  had  been  arriving  at  Tallula 
from  the  north  and  "tying  up"  for  the  night  on  the  pass- 
ing and  elevator  tracks. 

In  order  to  run  in  on  these  tracks  it  was  necessary 
to  run  down  past  the  switch  points  and  then  run  back 
northeasterly  on  the  passing  track. 

At  about  9:55  P.  M.,  Aug.  20,  1919,  this  freight  train 

arrived  at  Tallula  from  the  north,  did  some  business  at 

the  station,  and  a  little  before  10  o'clock  started  south- 

v/est  down     the  track     to  go  in    on  the  side    track  to 
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"tie  up"  for  the  night. 

The  engine  was  headed  southwest,  but  there  was  a 
box  car  being  pushed  in  front  of  it,  and  there  is  a  con- 
flict of  testimony  as  to  whether  the  headlight  was  burn- 
ing. The  survivors  of  the  accident,  who  were  with  the 
plaintiff  on  the  speeder,  all  testify  that  it  was  not,  while 
all  the  other  v/itnesses  testify  that  it  was. 

The  train  crew  testify  that  on  leaving  the  station 
the  whistle  was  blown  and  the  automatic  bell  was  set  in 
motion  and  continued  to  ring  up  to  and  after  the  time,  of 
the  accident.  The  train  proceeded  southwesterly  and  as 
the  engine  passed  over  the  switch  points  the  steam  was 
shut  off  and  the  train  was  "drifting"  to  get  the  rear  car 
just  far  enough  down  to  back  in  over  the  switch  points, 
there  being  no  occasion  to  go  any  farther  than  that^  and 
when  the  rear  end  of  the  freight  train  was  a  short  dis- 
tance north  of  the  switch  points  the  front  of  the  train  col- 
lided wth  the  speeder  on  which  plaintiff  was  riding,  and 
as  a  result  of  the  accident  she  was  seiverely  injured. 

The  speeder  was  an  old  hand  car  propelled  by  a  gas- 
oline engine  with  which  it  had  been  equipped  and  was 
for  the  use  of  the  section  men  during  working  hours, 
but  had  been  used  on  several  occasions  by  the  section 
foreman  and  other  section  men  on  their  personal  busi- 
ness in  going  to  Ashland  which  is  about  five  miles  dis- 
tant from  Tallula  at  the  intersection  of  the  C.  &  A.  and 
B.  &  0.  lines.  This  use,  however,  was  against  defendants 
rules  and  had  been  strictly  forbidden  and  there  is  no  evi- 
dence that  the  crew  of  the  freight  train  had  any  knov/- 
ledge  of  such  use. 

On  the  evening  of  August  20,  1919,  with  the  acquies- 
cence of  the  forman,  John  W.  Reid  took  the  motor  car 
and  inviting  his  daughters  Anna  and  Lorena  the  girl  for 
whose  injuries  the  suit  was  brought  to  go  with  him  left 
Tallula  at  about  8:30  o'clock  P.  M.,  to  go  to  Ashland  to 
meet  Wiley  Potter,  a  section  man,  Mrs.  Potter  and  Mrs. 
Austin,  who  were  due  in  Ashland  on  the  B.  &  0.  passen- 
ger train  from  Springfield  between  nine  and  ten  o'clock 
P.  M.,  in  order  to  bring  them  to  Tallula  that  night.  They 
left  Ashland  shortly  before  ten  o'clock  P.  M.,  and  on 
their  return  trip  collided  with  the  freight  train  not  be- 
coming aware  of  its  presence  until  the  instant  of  the 
collision.  The  freight  crew  was  not  aware  of  the  pres- 
ence of  the  speeder  until  after  the  collision. 
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The  speeder  party  were  at  best  Hcensees  being  upon 


the  track  with  the  speeder  contrary  to  defendant's  or- 
ders and  the  only  questions  involved  in  this  case  are  the 
duty  of  defendant  toward  plaintiff  at  the  time  and  piace 
of  the  accident  and  whether  or  not  defendant  failed  in 
the  performance  of  such  duty. 

It  was  sought  to  bring  the  case  within  the  line  cf 
cases  holding  a  railroaid  liable  to  trespassers  for  wilful- 
ness for  the  reason  that  there  had  been  such  a  notorious 
use  of  its  right  of  way  as  a  foot  path  as  to  impose  some 
duty  of  anticipating  the  presence  of  persons  on  the  track 
who  might  be  injured,  and  some  use  of  the  track  be- 
tween Tallula  and  the  water  tank  about  450  feet  beyond 
the  place  of  the  accident,  by  foot  passengers  who  were 
members  of  the  Tallula  Fishing  Club,  going  to  and  from 
a  pond  which  lies  about  450  feet  north  of  the  northwest- 
erly right  of  way  line  on  the  land  of  an  adjoining  owne  .'7 
was  shown.  Much  evidence  was  heard  upon  the  subject 
and  much  space  is  devoted  in  the  briefs  and  arguments 
of  the  parties  as  to  the  duty  of  defendants  towards  such 
members  of  the  fishing  club.  A  determination  of  wheth- 
er they  had  any  rights  in  the  premises  and,  if  so,  what 
the  rights  of  such  foot  passengers  who  if  upon  or  near 
the  track  would  be  walking  slowly  and  could  readily  step 
to  one  side  upon  the  approach  of  the  freight  train  woula 
throw  out  little  light  upon  the  question  of  defendant's 
duty  towards  the  occupants  of  the  speeder  whose  pro^'- 
ress  was  confinded  by  the  rails  and  whose  approach  was 
not  only  not  to  be  reasonably  expected,  but  whose  pres- 
ence there  under  the  circumstances  was  unauthorized. 

In  Neice  vs.  C.  &  A.  R.  R.  Co.  254  111.  595,  it  was  said: 
"Upon  the  right  of  way  of  the  railroad  where  the  puulic 
are  not  invited  or  authorized  to  go  for  the  transaction  ot 
business  with  the  railroad  company,  those  in  charge  oi 
the  train  must  have  knowledge  both  of  the  preser.ce 
.of  the  trespasser  and  of  his  dangerous  situation,  but  de- 
pot grounds  and  platforms  provided  for  the  use  of  the 
public  in  the  transaction  of  its  business,  where  persons 
have  a  right  to  be  fisr  legitimate  purposes  and  where 
they  may  reasonably  be  expected  are  quite  different.  If 
they  are  there  for  a  legitimate  purpose  in  connection 
with  the  business  of  the  company  they  have  a  right  to 
demand  the  exercise  of  reasonable  care  for  their  safety. 
If  they  are  simply  idlers,  loiterers  or  trespassers  tne 
duty  of  the  company  is  only  to  abstain  from  wilfully  or 
wantonly  injuring  them." 
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In  G.  &  C.  U.  R.  R.  Co.  vs.  Jax;obs,  20  111.  478,  it  WdS, 
said:  "The  plaintiff  can  derive  no  support  or  advantage 
from  the  fact  that  the  employees  of  the  railroad,  wltn 
their  families  and  children  residing  within  the  enclosure 
were  permitted  by  the  company  free  ingress,  egress  and 
regress  in  and  upon  their  track  and  land.  This  wits  a 
permission  to  special  persons,  for  the  benefit  and  neces- 
sities of  the  road,  and  cannot  be  extended  to  those  not 
in  this  relation  to  the  company." 

Under  the  circumstances  of  the  present  case  the 
only  duty  defendant  owed  plaintiff  was  the  duty  to  ab- 
stain from  wilfully  or  wantonly  injuring  her.  It  is  con- 
tended by  n'aintiff  that  Berier  vs.  I.  C.  R.  R.  Co.  296  111. 
464,  is  authority  for  finding  defendant  in  this  case  guilty 
of  wilful  or  wanton  conduct.  The  facts  in  the  Berier 
case  vary  f^reatly  from  the  facts  in  this  case.  In  that 
case  it  was  stated  "Here  the  engineer  admits  that  wnen 
he  was  less  than  a  block  from  these  women  he  saw  them 
walking  directly  in  front  of  a  heavy  and  fast  moving 
train.  He  gave  them  no  warning  and  made  no  effort  to 
stop  his  train.  When  they  were  on  the  east  rail  of  his 
track  scarcely  more  than  100  feet  from  him,  he  failed  to 
give  them  warning,  but  raising  his  eyes  from  them,  al- 
lowed his  engine  to  move  on  towards  them,  not  knowing 
whether  they  realized  their  danger  and  not  taking  into 
account  that  they  might  becom.e  panic  stricken  when  tncy 
found  themselves  between  two  passing  trains."  In  that 
same  case  the  court  also  said:  "To  constitute  a  wanton 
act  the  party  doing  the  act,  or  failing  to  act,  must  be  con- 
scious of  his  cortduct  and,  though  having  no  intent  to 
injure,  must  be  conscious,  from  his  knowledge  of  sur- 
rounding circumstances  and  existing  conditions,  that  his 
conduct  will  naturally  or  probably  result  in  injury.' 

In  Covert  vs.  R.  I.  Ry.  Co.  299  111.  288,  it  was  said: 
"Wlful  negligence  implies  an  act  intentionally  done  in 
disregard  of  another's  rights,  or  an  omission  to  do  some- 
thing to  protect  the  rights  of  another  after  having  haa 
such  notice  of  those  rights  as  would  put  a  prudent  man 
upon  his  guard  to  use  ordinary  care  for  the  purpose  of 
avoiding  injury  to  such  other  person." 

There  is  no  evidence  in  the  record  to  show  that  de- 
fendant's servants  had  any  notice  whatever  that  plain- 
tiff was  in  a  place  of  danger  and  no  evidence  that  triey 
were  conscious  from  their  knowledge  of  surrounding  cir- 
cumstances an  existing  conditions     that  their     conduct 


would  naturally  or  probably  result  in  injury. 

We  are  of  the  opinion  that  the  evidence  fails  to  show 
that 
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defendant  failed  to  perform    the  duty  it    owed 
plaintiff  of  refraining  from  wilfully  or  wantonly  injurinjj 
her  and  that  the  judgment  of  the  circuit  court  should  be 
reversed. 

FINDING  OF  FACTS. 

We  find  that  at  the  time  of  the  accident  in  question 
defendant  was  not  guilty  of  wilful  or  wanton  negligence 
and  that  at  the  time  of  the  accident  plaintiff  was  not  up- 
on the  right  of  way  of  defendant  at  defendant's  invita- 
tion either  express  or  implied. 
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William  J.  Jac^cson,  as  Receiv^of  the  Chicago  &  Eastern 
Illinois  Railroad  Companj^Plaintiff  in  Error. 


Erroj/to  Vermilion 


HEARD,  J. 

Lewis  K.  Pearl  as  Administrator  of  the  estate  of  Hazel 
Bernice  Pearl;  deceased,  brought  suit  in  the  circuit  court 
of  Vermilion  County  against  plan  tiff  jn  error  to  recovery 
pecuniary  damages  alleged  to  have  been  sustained  by  the 
next  of  kin  of  the  deceased  by  reason  of  her  death  which 
was  the  result  of  a  collision  between  a  passenger  engine 
of  Plaintiff  in  Error  and  an  automobile,  driven  by  Lewis 
K.  Pearl,  father  of  deceased,  in  which  deceased  was  rid- 
ing, at  a  place  where  Plaintiff  in  Error's  railroad  tracks 
cross  one  of  the  public  streets  of  the  Village  of  Alvin. 

One  of  the  material  questions  in  the  case  was  whctli- 
er  or  not  a  bell  was  rung  or  whistle  sounded  in  compliance 
with  the  statute  prior  to  thei  accident.  Harold  Klauson, 
fifteen  years  of  age,  testified  in  behalf  of  defendant  in 
error  that  he  saw  the  train  coming  around  the  bend  north 
of  the  place  of  the  accident  and  that  he  heard  it  whistle 
for  the  first  crossing  and  then  heard  it  whistle  the  danger 
whistle. 

Nora  Klauson,  mother  of  Harold,  testified  that  she 
was  present  at  a  conversation,  which  she  said  occurred 
the  afternoon  of  the  day  before  the  trial,  between  Har- 
old Klauson  and  Mr.  Wicks  one  of  the  attorneys  who 
was  engaged  in  trying  the  case  for  defendant  in  error, 
and  that  Mr.  Wicks  told  the  boy  that  if  he  testified  that 
the  train  whistled  he  would  be  put  in  jail. 

Mr.  Wicks  was  not  called  as  a  witness  to  deny  this 
statement,  but  in  his  opening  argument  to  the  jury  said 
"when  Mrs.  Klauson  told  my  conversation  with  the  boy 
she  committed  perjury,"  thus  getting  before  the  jury  as 
evidence,  under  the  guise  of  argument,  his  unsworn  den- 
ial of  Mrs.  Klauson's  testimony  in  language  more  em- 
phatic than  he  would  have  been  allowed  to  use  upon  the 
witness  stand.  Upon  objection  to  the  statement  being 
made  to  the 
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court  by  counsel  for  plainiff  in  error,  the 
court  did  not  rebuke  Mr.  Wicks  but  only  said  "counsel 
will  have  to  confine  himself  to  the  evidence. 

The  conduct  of  the  attorney  in  making  this  state- 
ment was  highly  improper  and  could  not  be  otherwise 
than  prejudicial  to  plaintiff  in  error  as  the  effect  of  Mr. 
Wick's  denial  of  Mrs.  Klauson's  testimony  could  not  be 
eradicated  from  the  minds  of  the  jury  by  the  Court's 
miVl  admonition  to  confine  himself  to  the  evidence. 

Every  litigant  is  entitled  to  a  fair  and  impartial 
trial.  Where  misconduct  of  an  attorney  is  prejudicial  to 
the  appellant,  courts  of  review  will  reverse  the  judg- 
ment and  remand  the  case.  Wright  vs.  Upson,  303  111. 
118. 

Other  questions  are  raised  upon  the  record,  but  as 
they  are  not  likely  to  arise  upon  a  retrial  of  the  case  we 
refrain  from  discussing  them. 

The  judgment  is  reversed  and  the  cause  remanded. 
Page  2 


General  No, 


10  -If? 


Agenda  No.  40 


October  Term  A.  D.  1^21 
Alexander  Brown,  yfppellee 


Fernandes  Grain  Co.,  t  Corporation,  Appellant 


Appea^-Zrom  Sangai^.O    I/'     T      /\         A  1     O 


3 


HEARD,  J. 

In  this  case  the  Appellee,  A.  C.  Brown,  hereinaiter 
called  the  plaintiff,  brought  an  action  of  assumpsit  agam- 
st  the  appellant,  Fernandes  Grain  Company,  hereinafter 
called  defendant,  for  the  balance  claimed  to  be  due  ut 
on  nineteen  car  loads  of  wheat  theretofore  shipped  &y 
the  said  plaintiff  to  the  defendant.  The  defendant  pleau- 
ed  the  general  issue  and  certain  special  pleas  in  the  nat- 
ure of  a  set-off.  The  pleas  of  set-off  alleged  that  during 
the  summer  of  1920,  the  plaintiff  and  the  defendant  en- 
tered into  seven  separate  and  distinct  contracts,  whereby 
the  plaintiffs  had  contracted  to  sell  and  did  sell  to  the  de- 
fendnt  in  all,  some  33,500  bushels  of  wheat  at  certain 
designated  prices;  that  the  first  six  of  said  contracts  had 
been  completely  filled  by  the  plaintiff  and  a  portion  of 
the  seventh,  but  that  by  reason  of  the  refusal  of  the 
plaintiff  to  complete  the  seventh  contract,  the  defendant 
had  sustained  loss  equal  to  or  greater  than  the  amount 
claimed  by  the  plaintiff.  For  replication  the  plaintiff  de- 
nied the  making  of  said  seventh  contract  and  further  al- 
leged that,  if  the  same  had  been  made,  it  not  being  m 
writing,  and  being  for  an  amount  in  excess  of  the  value 
of  $500.00,  and  there  being  no  part  performances  tnere- 
under,  the  same  was  void  under  the  Statute  of  Frauds. 
To  that  replication  the  defendant  rejoined,  alleging  part 
performance,  in  that  the  plaintiff  had  in  fact  delivered 
some  150  bushels  of  wheat  on  said  seventh  contract^  bul 
that  he  refused  to  complete  the  same. 

Upon  these  respective  allegations  the  parties  came 
to  issue,  by  the  filing  of  the  last  pleading  on  April  15, 
1921.  The  cause  was  called  for  trial  and  trial  was  btgun 
on  April  20,  1921,  After  the  jury  had  been  duly  select- 
ed and  the  cause  heard  in  part,  the  plaintiff  asked  ana 
obtained  leave  to  withdraw  his  replication  and  all  subse- 
quent pleadings  and  to  demur  to  the  defendant's  plea  of 
set-off.  Over  the  objection  of  the  defendant  this  appli- 
cation was  allowed.  Thereupon  the  Court  sustained 
plaintiff's  demurrer's  to  all  Pleas  of  set-off,  and  the  cause 


thereafter  proceeded  upon  the  declaration  general  issue 
and     the     replication     thereto.     At        the     conclusio'.i 
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of  all  the  evidence  the  court  upon  motion  of  the  plaintiti" 
instructed  the  jury  to  return  a  verdict  for  the  plaintiff  for 
5^2388.24,  the  amount  claimed  by  him  and  this  was  ac- 
cordingly done.  A  motion  for  a  new  trial  on  the  part 
of  the  defendant  was  subsequently  overruled  and  judg- 
ment entered  on  the  verdict.  From  that  judgment  the 
defendant  brings  this  appeal. 

It  is  claimed  by  defendant  that  the  court  erred  in  al- 
lowing plantifc  to  withdraw  his  replication  and  demur  to 
the  pleas  of  set-off.  In  a  civil  suit  changes  in  the  Plead- 
ings may  be  allowed,  by  the  court,  to  be  made  upon  such 
terms  as  are  just  and  reasonable  at  anytime  before  final 
judgment  and  there  was  no  error  in  allowing  the  changes 
in  the  pleadings  to  be  made. 

It  is  contended  by  the  defendant  tha.t  the  court  erred 
in  sustaining  the  demurrer  to  defendant's  pleas  of  set-olf . 
The  seven  contracts  alleged  by  defendant  to  have  been 
made  are  alleged  in  the  pleas  to  have  been  seven  distinct 
amd  seperate  contracts  and  it  attempted  by  the  pleas  to 
set-olf  unliquidated  damages  alleged  to  have  been  sus- 
tained by  defendant  by  reason  of  a  breach  of  the  seventh 
of  such  contracts  against  claims  of  plaintiff  arising  out 
of  six  other  disstinct  and  seperate  contracts.  It  is  the 
settled  law  of  this  state  that  unliquidated  damages  grow- 
ing out  of  a  breach  of  a  contract  other  than  that  sueci 
upon  cannot  be  set-off  in' a  civil  action.  Ewen  vs.  Wilbur 
208  111.  507;  Higbee  vs.  Rust,  211  111.  333.  The  court 
therefore,  properly  sustained  the  demurrer  to  the  pleas 
of  set-off. 

It  is  contended  by  defendant  that  the  court  erred  in 
instructing  the  jury  to  assess  the  plaintiff's  damages  at 
$2,388.24,  the  full  amount  of  plaintiff's  claim. 

The  plaintiff  resides  at  Carlinville,  in  this  state  and 
is  in  the  elevator  business,  and  the  defendant  is  a  cor- 
poration engaged  in  the  business  of  buying  and  sellmg 
grain,  with  its  principal  place  of  business  located  at  Spr- 
ingfield. During  the  summer  of  the  year  192a,  it  is 
agreed  that  the  parties  entered  into  a  number  of  con- 
tracts whereby  the  plaintiff  sold  and  contracted  to  sell 
various  quantities  of  wheat  to  the  defendant.  The  plain- 
tiff says,  that  there  were  six  of  such  contracts  and  that 
the  total  amount  of  wheat  which  he  so  contracted  to  sell 
to  the  defendant  was  28,500  bushels.     Each  of  said  con- 


tracts  or  ac^reements  specified  the  amount  of  wheat  con- 
tracted for,  the  price  per  bushel,  which  in  each  case  de- 
pended upon  and  varied  somewhat  according  to  the  time 
when  shipment 
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should  be  made,  and  the  freight  rate 
basis. 

The  making  of  said  six  contracts  was  not  in  dispute. 
The  first  known  as  Contract  No.  5257  was  made  on  June 
29th;  the  second,  Contract  No.  5391,  wate  made  on  .ul.y 
13th;  the  third,  Contract  No.  5433,  on  July  16th;  the  four- 
th, Contract  5520,  on  July  21st;  the  fifth.  Contract  5553, 
was  made  on  July  28th,  and  the  sixth,  or  Contract  No. 
5560,  was  made  on  July  29th. 

The  existence  of  a  seventh  contract  is  one  of  the  dis- 
puted issues  in  this  caise.  The  defendant  introduced  evi- 
dence tending  to  show  that  such  contract  was  in  lact 
made,  the  same  being  known  as  Contract  No.  5585;  that 
the  same  was  made  by  telephone  on  July  31st,  1920,  and 
was  for  the  sale  by  the  plaintifl"  to  the  defendant  of  5,000 
bushels  of  number  one  v/heat  at  the  price  of  $2.17  per 
bushel,  if  delivered  at  any  time  between  the  first  and 
fifteenth  of  August  then  next;  or  the  price  of  $2.14  pei 
bushel  if  delivered  bewteen  the  sixteenth  to  the  thirty- 
first,  inclusive,  of  said  month  of  August;  or  the  price  of 
$2.08  per  bushel  if  delivered  at  any  time  bewteen  tne 
first  and  fifteenth  of  September,  then  next,  free  on  board, 
Carlinville,  and  upon  the  basis  of  a  freight  rate  of  twen- 
ty-six and  one-half  cents  per  hundred  weight  to  New  Or- 
leans, La.;  that  this  freight  rate  basis  means  that  the 
bids  at  the  time  of  the  making  of  each  of  these  contracto 
were  made  to  guard  against  change  in  freight  rates;  that 
the  buyer  would  pay  the  freight,  but  if  at  the  time  o] 
the  shipment  the  charge  therefor  should  exceed  the  rate 
selected  as  the  basis,  the  seller  should  pay  the  difl'erence; 
if  on  the  other  hand  the  rate  at  the  time  of  the  shipment 
should  be  less  than  the  assumed  rate  the  difference  wouia 
be  credited  to  the  seller  and  that  the  buyer  had  a  right 
to  send  the  grain  to  any  other  port  on  that  basis. 

It  is  contended  by  plaintiff  that  even  if  the  7th  con- 
tract were  made,  it  being  a  contract  to  sell  goods  of  the 
value  of  over  $500  it  is  not  enforceable  by  reason  of  tne 
provisions  of  Sec.  4  of  Chap.  Rev.  Stats.  Ill,  f.nown 

as  the  uniform  sales  act  which  provides  that::  "A  con- 
tract to  sell  or  a  sale  of  any  goods  or  choses  in  action  of 
the  value  of  ii\e  hundred  dollars  or  upwards  shall  noL  be 


enforceable  by  action  unless  the  buyer  shall  accept  part 
of  the  goods  or  choses  in  action  so  contracted 
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to  be  sold  or 
sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  payment,,  or  un- 
less some  note  or  memorandum  in  writing  of  the  contract 
or  sale  be  signed  by  the  party  to  be  charged  or  his 
agent  in  that  behalf." 

Sim  Femandes,  president  of  defendant,  testified 
that  there  is  a  well  recognized  and  established  custom 
v.'ith  respect  to  the  application  of  cars  among  outstand- 
ing contracts.  The  custom  is  to  fill  up  all  contracts.  If 
the  shipper  gives  directions  as  to  how  they  are  to  be 
filled,  these  directions  are  compulsory;  that  in  the  ab- 
sence of  any  directions  on  the  part  of  the  shipper^  t  .e 
buyers,  say  as  to  how  the  application  should  be  maofi. 

Contracts  made  in  the  ordinary  course  of  business 
are  presumed  to  have  been  made  with  reference  to  any 
existing  usage  or  custom  relating  to  such  trade.  El 
Reno  Grocery  Co.  vs.  Stocking,  293  111.  494. 

The  six  contracts  concerning  which  there  is  no  dispute 
were  for  the  shipment  of  28,500  bushels  of  wheat  and 
the  evidence  shows  that  28,654  bushels  and  33  pounds  of 
wheat  were  shipped  by  plaintiff  and  Fernandes  testifie.? 
that  defendant,  by  right  of  the  custom  above  mentioned, 
applied  this  154  bushels  and  33  pounds  upon  the  7th  con- 
tract as  part  performance  of  the  same.  Plaintiff  denied 
the  making  of  the  7th  contract  and  refused  to  fill  the 
same. 

The  evidence  shows  that  wheat  increased  in  price 
and  that  if  the  alleged  7m  contract  was  made  the  deien- 
dant  was  damaged  to  ac  onsiderable  amount  by  its  breach. 

A  portion  of  plaintiff's  claim  in  this  case  was  tor 
the  purchase  price  of  the  154  bushels  and  33  pounds  of 
wheat.  If  the  7th  contract  was  made  154  bushels  and 
33  pounds  of  wheat  were  delivered  by  plaintiff  to  defen- 
dant on  such  contract  and  the  same  was  received  by  the 
defendant  as  part  performance  of  such  contract,  then 
under  the  plea  of  the  general  issue  defendant  haa  a 
right,  as  against  the  purchase  price  of  said  154  bushels 
and  33  pounds  of  wheat  but  not  as  against  plaintiff's 
claim  growing  out  of  the  other  six  contracts,  to  recoup 
any  damages  he  may  have  sustained  by  reason  of  a 
breach  by  plaintiff  of  the  said  7th  contract  to  the  ex- 


tent  of  plaintiffs  claim  for  the  price  of  said  154  bush- 
els and  33  pounds. 
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Upon  a  motion  to  direct  a  verdict  the  court  cannot 
weigh  the  evidence,  but  the  evidence  with  all  the  reas- 
onable intendents  and  inferences  arising  therefrom  are 
to  be  considered  in  its  aspect  most  favorable  to  the  par- 
ty against  whom  the  motion  is  directed. 

We  are  of  the  opinion  that  the  court  erred  in  dir- 
.ecting  the  jury  to  assess  plaintiff's  damages  at  the  full 
amount  of  his  claim. 

The  judgment  of  the  circuitc  ourt  is  reversed  and 
the  cause  remanded. 
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HEARD,  J 

This  is  an  appeal  from  a  judgment  for  $2500.00  in 
favor  of  appellee  against  appellant  in  a  suit  brought  for 
personal  injuries  received  by  him  by  being  struck  by  ap- 
pellant's automobile  on  one  of  thei  streets  of  the  city  of 
Bloomington. 

Appellee  testified  among  other  things  that  about 
9:10  or  9:15  P.  M.,  daylight  saving  time  on  June  10,  1919, 
he  was  going  from  Normal  to  Bloomington  on  Main 
street;  that  it  was  just  dusk  between  daylight  and  daili- 
ness;  that  he  had  no  tail  light  or  other  signal  light  on  his 
bicycle;  that  he  had  a  flash  light  in  his  pocket,  hut  did 
not  use  it;  that  he  knew  there  was  a  car  behind  him;  that 
he  heard  the  car  commg  and  got  as  close  to  the  curb  as 
he  could;  that  he  was  running  about  six  or  seven  mi'es 
an  hour;  that  the  first  indication  he  had  that  anythln;? 
was  going  to  happen  was  when  he  felt  the  contact  be- 
tween the  car  and  the  rear  part  of  his  bicycle;  that  he 
then  made  an  effort  to  throw  himself  toward  the  curb 
and  get  off  on  the  right  side  of  the  bicycle;  that  his  right 
foot  stayed  with  the  bicycle  and  his  left  caught  on  so.ne 
part  of  the  car  and  he  was  dragged  a  short  ditsance 
when  the  wheel  of  the  car  passed  over  his  right  leg  be- 
low the  knee,  tearing  his  right  leg  badly;  that  he  "hol- 
lered" just  as  soon  as  he  felt  the  contact;  that  he  kne  ,v 
dt  least  half  or  three  quarters  of  the  block  thai  the  car 
was  behind  him;  that  he  heard  the  car  coming;  that  he 
heard  the  noise  of  the  car  and  the  occupants  talking  when 
they  were  a  couple  of  rods  away;  that  he  was  driv;i''|,': 
along  thinking  of  other  things;  that  there  were  some 
large  trees  in  the  south  end  of  the  block  which  extended 
over  the  street,  but  he  was  south  of  the  trees  when  the 
accident  happened;  that  the  automobile  was  not  goi.ig 
fast,  but  it  was  going  faster  than  he  was:  that  the  bicycie 
was  rubber  tired  and  made  practically  no  noise;  that  he 
did  not  know  the  automobile  was  directly  in  back  of  him; 
that  after  hearing  the  automobile  coming  he  did  not  look 
around  until  the 
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contact. 
Appellant  contends  that  appellee  was  guilty  of  con- 
tributory negligence  prior  to  the  collision  and  in  quoting 
these  excerts  from  appellee's  testimony  we  do  not  wish 
to  be  understood  as  intimating  any  opinion  on  that  ques- 
tion, but  we  have  selected  portions  of  his  testimony  un- 
favorable to  himself  to  show  that  this  was  a  case  which 
requn-ed  accuracy  of  instructiins. 

At  the  request  of  appellee,  the  court  gave  the  jui^y 
the  following  instruction:     "The  Court  instructs  the  jury 
that  if  you  believe  from  the  preponderance  of  the  evi- 
dence that  plaintiff  was  injured  by  or  in  consequence  of 
the  negligence  of  the  defendant  as  charged  in  the  dec- 
laration; and  that  plaintiff  at  the  time  in  question  was  m 
the  exercise  of  ordinary  care  for  his  own  safety,  then 
you  should  find  the  defendant  guilty  and  assess  his  dama- 
ges at  the  amount  you  may  determine  from  the  evidence.' 
Appellee  in  his  argument  contends  that  no  care  was  re- 
quiied  except  at  the  instant  of    collision  and  that    any 
prior  point  of  time  is  immaterial.     By  this     instruction 
the  duty  of  appellee  to  exercise     ordinary  care  for  his 
own  safety  being  limited  to  "the  time  in  question"  the 
jury  might  easily  be  misled  into  a  belief  in   appellee's 
contention,  whereas,  appellee,  knowing  that  an  automo- 
bile, a  dangerous  instrumentality  was  approaching  him 
from  the  rear  faster  than  he  was  going,     was  in  duty 
bound,    from   the  time  of   acquiring  such  knowledge  to 
exercise  an  amount  of  reasonable  care  for  his  own  safe- 
ty commensurate  with  the  known  danger. 

We  are  of  the  opinion  that  in  this  case  the  givmg 
of  this  instruction  was  reversible  error.     The  judgment 
is  reversed  and  the  cause  remanded. 
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St.  Louis  Bt-ewing  Association,  a  Missouri  Corporation, 
AppaJlee; 


Adplph  ly^Heve,  Appellant 
AWCal  from  Sanga' 


2"2  7  T,A.  620 


HEARD,  J. 

This  is  an  appeal  from  a  judgment  of  $1,071.05  in 
favor  of  appellee  against  appellant  in  a  suit  brougnt  to 
recover  for  consignments  of  beer  alleged  to  have  been 
purchased  by  appellant  from  appellee  at  East  St.  Louis 
in  wet  territory  for  shipment  to  Auburn  in  dry  territory. 
Beer  was  so  shipped  on  seven  occasions  during  the 
months  of  May,  June,  July,  August  and  September,  1918 
on  written  orders  puiTorting  to  be  signed  by  appellant. 
The  evidence  shows  that  appellant  cannot  write  and 
that  the  signatures  to  the  oi-ders  in  question  was  not  his 
signatures  and  there  was  no  direct  evidence  in  the  case 
that  appellant  authorized  any  person  to  sign  his  name 
to  the  orders  or  to  act  for  him  in  the  premises. 

It  is  contended  by  appellant  that  the  court  erred  m 
admitting  in  evidence  over  appellant's  objection  Plam- 
tiff's  exhibits  1,  2,  3,  4,  5,  6  and  7,  which  were  the  seven 
orders  for  the  shipment  of  beer  purporting  to  be  signed 
by  appellant.  While  it  is  true  that  the  signatures  were 
not  signed  by  appellant,  personally  and  he  testified  that 
he  did  not  authorize  any  person  to  act  as  his  agent  in 
the  matter,  agency  can  be  proved  by  other  evidence.  In 
Faber-Musser  Co.  vs.  Dee  Clay  Co.  291  111.  240,  it  is  said: 
"Circumstantial  evidence  is  ordinarily  competent  to  es- 
tablish the  fact  or  extent  of  agency.  In  case  of  doubt 
as  to  the  extent  of  the  agency  and  the  authority  to  Uind 
the  principal  reference  may  be  had  to  the  situation  of 
the  parties  and  property,  usages  of  the  country  on  such 
subjects,  the  acts  of  the  parties  themselves  and  any  other 
circumstances  having  a  legal  bearing  and  throwing  light 
upon  the  question." 

As  to  the  first  five  of  these  exhibits  the    evidence 
shows  that  appellant  ratified  his  signatures  to  the  or- 
ders, receiving  and  paying  for  the  beer.     Orders  six  and 
seven  are  in  the  same  handwritng  as  the 
1 

first  five  orders 


for  which  payment  was  made.  The  orders  are  all  in  tne 
same  form  and  character  and  the  directions  for  shipping 

were  the  same  in  the  two  latter  orders  as  in  the  five  ior- 
mer  ones.  The  station  agent  of  the  railroad  over  whidi 
the  beer  was  shipped  testified  that  appellant  received  all 
the  consignments,  took  the  beer  from  the  cars  and  paid 
the  freight  upon  the  same.  In  addition  to  these  lacts 
three  representatives  of  appellee  testified  that  they  pres- 
ented bills  for  the  two  shipments  to  appellant  and  that 
he  admitted  the  correctness  of  the  accounts  and  promis- 
ed to  pay  the  same  when  he  was  able.  In  view  of  this 
evidence  and  other  facts  and  circumstances  we  are  of  the 
opinion  that  the  fact  of  the  agency  of  thew  rited  of  the 
orders  and  his  authority  to  bind  appellant  were  fully  es- 
tablished by  the  evidence  in  the  case  and  that  the  written 
orders  in  question  were  competent  evidence. 

It  is  contended  by  appellant  that  the  judgment  is 
not  supported  by  any  competent  evidence.  The  evidence 
that  appellant  took  the  beer  from  the  cars  and  when 
presented  with  a  bill  therefor  admitted  its  correctness 
and  promised  payment  if  believed  by  the  jury  was  suffi- 
cient to  warrant  a  larger  judgment  than  the  one  rendered. 

Complaint  is  made  of  the  giving  and  refusal  of  m- 
structions  by  the  Court.  Some  of  appellant's  refused  in- 
structions did  not  state  the  law  correctly,  some  were  in- 
accurate, while  others  assumed  controverted  questions  of 
fact.     The  court  did  not  err  in  this  respect. 

The  judgment  is  affirmed. 

Graves,  J.  took  no  part. 
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Genera.1  No.  74-J6 

•.October  Term  A.  D.  l! 


HEARD,  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Macon  County  for  separate  maintenance.  The  bill 
filed  by  Appellee  alleged  in  substance  that  appellee  and 
appellant  were  married  October  3,  1918,  and  lived  to- 
gether until  the  6th  day  of  September,  1920;  that  corn- 
plainanit  was  compelled  to  abandon  defendant  because  of 
a  course  of  unkind,  cruel  and  inhuman  conduct  toward 
her,  specifically  setting  forth  the  cruel  and  inhuman  con- 
duct of  which  complaint  was  made. 

A-ppellee  also  set  forth  in  her  bill  that  she  was  the 
sole  owner  of  the  homestead  property  occupied  by  the 
appellant  at  the  time  said  bill  was  filed,  and  she  prayed 
for  a  decree  of  seperate  maintenance  for  her  support 
and  that  of  her  child,  and  that  the  homestead  property 
be  decreed  to  be  hers. 

Appellant  answered  the  said  bill  denying  all  the  al- 
legations of  cruelty,  therein  specificially  and  alleged  that 
the  cause  of  abandonment  arose  wholly,  not  because  of 
any  faut  of  appellant,  but  through  the  parents  of  appel- 
lee, who  desired  their  daughter  to  live  with  them.  The 
answer  also  denied  that  she  was  the  owner  of  the  hoTue- 
stead  property  and  denied  that  she  is  entitled  to  any  re- 
lief in  this  suit. 

Appellant  also  filed  a  cross  bill  setting  forth  that  he 
purchased  the  homestead  property  on  June  17,  1919;  and 
that  he  at  the  suggestion  of  the  appellee's  father,  permit- 
ted the  title  to  said  premises  to  be  taken  in  the  name  of 
the  appellee,  as  grantee;  that  the  said  grantee  did  a'J- 
vance  to  him  a  large  portion  of  the  purchase  price  but 
that  it  never  was  the  intention  of  either  the  appellee  or 
appellant  that  she,  was  the  owner  of  said  premises^  but 
that  she,  was  to  hold  said  title  as  trustee  for  the  appel- 
lant and  he  prayed  that  the  court  should  find  that  he  was 
the  true  and  lawful  owner  of 
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said  premises  and  that 
she  be  required  by  decree  to  convey  said  premises  to  him 


upon  his  paying  back  to  her  the  amount  of  money  ad- 
vanced by  her  to  him,  plus  interest  on  same,  from  aate 
of  said  advancement. 

The  cause  was  heard  by  the  court  and  a  decree  was 
entered  finding  the  wife  was  entitled  to  seperate  main- 
tenance; that  she  was  a  tenant  in  common  of  the  homei 
she  having  contributed  part  of  the  purchase  price  the'.'e- 
of,  also  a  common  owner  with  the  appellant  of  this  home. 
The  court  found  that  she  had  contributed  26-33  of  the 
purchase  price  and  that  appellant  had  contributed  7-33  of 
the  same.  Appeliee  and  appellant  could  not  agree  upon 
the  present  vaue  of  the  home  and  thereupon,  with  tueir 
consent,  the  court  appointed  appraisers  to  appraise  ttie 
present  value  of  the  home,  which  appraiser  reported  that 
its  present  value  was  $7,000.00  The  decree  of  the  court 
was  that  the  appellee  was  entitled  to  seperate  mainuen- 
anca,  that  the  value  of  the  property  was  $7,000.00,  that 
the  appellee  contributed  26-33  and  the  appellant  contrib- 
uted 7-33  of  the  purchase  price  and  that  they  were  ten- 
ants in  common  as  owners  of  said  premises  and  that  there 
was  a  mortgage  indebtedness  on  same  of  $1900.00;  that 
appellant  should  have  the  right  by  tendering  to  appellee 
26-33  of  the  present  value  of  said  property^  less  the 
mortgage  indebtedness,  to  have  a  deed  executed  by  said 
complainant  on  or  before  July  1st,  1921,  that  if  he  dia 
not  exert  this  right,  appellee  then  could,  by  offering  to 
appellant  7-33  of  the  present  value  of  said  property  less 
the  said  mortgage,  demand  a  deed  from  him  and  in' the 
event  that  neither  the  appellee  or  appellant  exerted  their 
right,  the  master  in  Chancery  of  the  court  was  directed 
to  sell  same  for  cash,  subject  to  said  mortgage  and  diviue 
the  proceeds  between  appellee  and  appellant,  according 
to  said  proportions.  The  decree  allowed  appellee  $5J.00 
per  month  for  seperate  maintenance  of  herself  and  ciiild. 
An  appeal  was  prayed  and  allowed  on  June  25th,  192i, 
upon  the  defendant's  filing  bond  in  the  sum  of  $1,000.00 
with  surety  to  be  approved  by  the  clerk  within  thuty 
days  from  that  date.  The  bond  was  filed  and  approved 
on  July  20th,  1921,  and  there 
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after  on  the  25th  day  of  July  1921,  appellee 
applied  to  the  court  for  writ  of  attachment  against  appel- 
lant to  show  cause  why  he  should  not  be  punished  for 
contcinpt  of  court,  in  failing  to  execute  the  deed  set  foith 
in  the  decree  upon  the  tender  theretofore  made  by  her 
of  7-33  of  tl.c  present  value  of  the  hon.e,  less  the  mort- 


gage.  The  writ  was  issued  and  thereupon  the  defendant 
appeared  in  court  without  process  and  complied  with  the 
order  of  the  court  under  protest  and  executed  the  deed 
required  by  the  decree. 

It  is  contended  by  appellant  that  the  evidence  does 
not  show,  that  he  was  guilty  of  extreme  and  repeated 
cruelty  and  that  therefore  the  decree  is  not  supported  by 
the  evidence. 

In  order  to  sustain  a  decree  for  seperate  mainten- 
ance, it  is  not  necessary  that  the  evidence  should  snow 
the  existence  of  a  statutory  ground  for  divorce,  but  a 
wife  who  is  not  herself  in  fault  is  not  bound  to  live  and 
cohabit  with  her  husband  if  his  conduct  is  such  as  to  dir- 
ectly endanger  her  life,  person  or  health,  nor  where  the 
husband  pursues  a  persistent,  unjustifiable  and  wrongful 
course  of  conduct  toward  her,  which  will  necessarily  and 
inevitably  render  her  life  miserable  and  living  as  his  wife 
unendurabe,  and  where  these  facts  exist  the.  wife  has 
good  cause  for  living  seperate  and  apart  from  her  hus- 
band and  is  not  at  fault,  .if  she  leaves  her  husband  and 
refuses  to  live  and  cohabit  with  him.  Johnson  v.  John- 
son 125  111.  510;  Brown  vs.  Brown  265  111.  546. 

No  good  purpose  would  be  served  by  discussing  the 
evidence  in  detail.  Appellee  and  her  witnesses  testiried 
to  a  state  of  facts,  which  if  true  entitled  her  to  seperate 
maintenance.  While  their  testimony  is  contradicated  by 
appellant,  the  chancellor  saw  and  heard  the  witnesses  a^nd 
his  finding  having  the  same  weight  when  appeal  as  the 
finding  of  a  jury,  we  would  not  be  justified,  under  the  evi- 
dence in  this  case,  in  setting  aside  the  finding. 

It  is  contended  by  appellant  that  the  decree  was  er- 
roneous in  allowing  26-33  of  the  net  value  of  the  real  es- 
tate to  appellee  without  first  allowing  to  appellant  a 
homestead  exemption.  It  is  doubtful  under  the  evidence 
whether  a  resulting  trust  existed 
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and  appellant  had  a  home- 
stead in  the  premises,  but  in  any  event  appellant  cannot 
complain  of  that  portion  of  the  decree  fixing  the  proper- 
ty rights  of  the  parties,  as  this  portion  of  the  decree  was 
entered  by  consent  and  therefore  not  subject  to  review 
on  appeal. 

It  is  assigned  as  error  that  the  court  erred  in  order- 
ing appellant  to  execute  a  deed  of  conveyance  of  the  real 
estate  in  controversy  in  this  case  after  an  appeal  had  been 
perfected  by  him.     The   record  does  not  show  that  he 


was  so  ordered  by  the  court  after  the  filing  of  the  appeal 
bond.  Had  such  been  the  fact  the  action  of  the  court  in 
that  regard  could  not  be  reviewed  by  us  on  this  appeal  as 
this  is  not  an  appeal  from  any  or.der  in  that  respect  but 
is  in  an  appeal  from  a  decree  which  appeal  was  perfected 
before  the  issuance  of  writ  of  attachment. 
The  decree  of  the  circuit  court  is  affirmed. 
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Plainjmfs  in  Error 
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This  cause  is  founded  upon  the  Federal  Employers' 
Liability  Act.  The  original  declaration  consists  of  four 
counts  in  case. 

The  first  count  charges  that  on  August  1,  1919,  the 
defendant  was  operating  a  certain  railroad  through  the 
county  of  Logan,  State  of  Illinois,  and  that  plaintiff's  in- 
testate, Harvey  Liska,  was  on  said  day  in  the  service  of 
the  defendant  as  a  brakeman  upon  one  of  its  freiglit 
trains  then  engaged  in  Inter  State  commerce;  that  it 
was  defendant's  duty  to  provide  and  maintain  for  the  use 
of  plaintiff's  intestate  a  reasonably  safe  place  in  which  to 
perform  his  duties  as  brakeman,  but  the  defendant  made 
default  in  that  regard  in  that  it  suffered  to  be  and  re- 
main near  the  station  of  Griggs  in  said  county  and  upon 
its  premises  a  certain  wire  or  wires  then  and  there  charg- 
ed with  strong  and  dangerous  currents  of  electricity  and 
running  through  a  certain  tile  or  culvert  upon  defend- 
ant's right  of  way,  through  which  said  culvert  there  flow- 
ed large  quantities  of  water,  and  which  said  wires  were 
so  carelessly  constructed,  placed  and  maintained  that  the 
current  therefrom  passed  into  the  water  flowing  through 
said  culvert  or  tile,  thereby  so  charging  the  water  with 
electricity  as  to  render  same  dangerous  to  the  life  of 
any  person  coming  in  contact  therewith,  which  water 
then  was  and  for  a  long  time  prior  to  that  time  had 
been  used  by  the  servants  of  the  defendants  to 
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supply 
water  to  the  cabooses  of  its  trains  and  to  procure  water 
for  the  cooling  of  hot  boxes  upon  the  wheels  thereof; 


which  said  use  of  said  water  was  well  known  to  the  de- 
fendant; and  that  the  defendant  also  knew,  or  by  the  ex- 
ercise of  reasonable  care  would  have  known,  that  said 
water  was  charged  with  electricity  and  that  said  wires 
were  so  carelessly  constructed,  placed  and  maintained, 
as  aforesaid;  that  plaintiff's  intestate  while  engaged  in 
the  scope  of  his  employment  as  brakeman  upon  said 
train,  in  attempting  to  procure  water  from  said  brook  or 
drain  for  use  in  the  caboose  of  said  train,  and  while  in 
the  exercise  of  due  care  and  caution  for  his  own  safety 
became  and  was  electrocuted.  The  other  counts  set  up 
substantially  the  same  cause  of  action. 

Three  additional  counts  were  filed,  the  first  of 
which  was  substantially  the  same  in  all  respects  as  the 
first  original  count,  except  that  it  charges  that  the  de- 
fendant suffered  to  be  and  remain  upon  its  said  prem- 
ises at  the  place  in  question  certain  wire  or  wires  charg- 
ed with  strong  and  dangerous  currents  of  electricity  and 
running  through  a  cei'tain  concrete  culvert  across  ae- 
fendant's  right  of  way,  which  wires  were  so  carelessly 
constructed,  placed  and  maintained  that  the  current  es- 
caped therefrom,  thereby  rendering  the  said  wires  and 
objects  adjacent  thereto,  dangerous  to  the  life  of  any 
person  coming  in  contact  therewith.  The  other  addit- 
ional counts  were  substantially  the  same.  To  the  dec- 
laration and  additional  counts  Plaintiff  in  error  who  is 
hereinafter  designated  as  defendant  plead  the  general 
issue. 

A  jury  trial  was  had  and  at  the  close  of  the  evidence 
introduced  by  defendant  in  error,  who  is  hereinafter 
calkd  the  plaintiff,  and  again  at  the  close  of  all  the  evi- 
dence, motions  were  made  to  instruct  the  jury  to  find 
the  defendant  not  guilty,  which  motions  were  overruled 
by  the  court.  The  jury  returned  a  verdict  for  $10,000.00 
in  favor  of  plaintiff,  upon  which,  after  motion  for  new 
trial  had  been  overruled,  judgment  was  rendered,  from 
which  judgment  this  appeal  has  been  faken. 

The  principal  grounds  of  error  relied  upon  by  de- 
fendant are  that 

Page  2 
the  court  erred  in  not  instructing  the 
jury  to  find  the  defendant  not  guilty  and  that  the  ver- 
dict of  the  jury  was  contrary  to  the  evidence  in  the  caje. 

While  liability  cannot  I'est  upon  imagination,  specul- 
ation or  conjecture, — upon  a  choice  between  two  views 
equally  compatable  with     the  evidence^ — but  must     be 


based  upon  facts  established  by  the  evidence  fairly  tend- 
ing to  prove  them.  (Wasson  Coal  Co.  vs.  Industrial  Comm 
296  111.  217)  and  before  a  recovery  can  be  had  a  plaii^tiflE 
must  prove  every  element  necessary  to  constitute  the 
defendant's  liability,  such  liability  may  be  shown  by  ■:he 
evidence  of  facts  and  circumstances  together  with  the 
inferences  and  presumptions  naturally  arising  therefrom. 

Griggs  station  consists  of  a  water  tank,  only,  locat- 
ed upon  the  Chicago  and  Alton  right-of-way,  at  a  point 
about  two  and  one  half  miles  southwest  of  the  city  of 
Lincoln,  Illinois.  The  Alton  Company's  right  of  way  at 
that  place  is  100  feet  in  width.  Its  two  main  tracks,  the 
westerly  one  being  the  south-bound  and  the  other  the 
north-bound,  are  laid  upon  a  fill  which,  at  the  point  of 
location  of  the  concrete  culvert  mentioned  in  the  dec- 
laration, about  300  feet  south  of  the  water  tank,  is 
about  eight  feet  in  height.  The  culvert  is  about  three 
feet  high  by  three  feet  in  width  and  35  or  40  feet  in 
length.  Through  this  culvert  water  flows  in  a  westerly 
direction. 

In  1910,  or  1911,  Jones,  a  farmer  west  of  the  right 
of  way,  employed  electricians  of  Lincoln  to  construct  for 
his  exclusive  use,  an  electrical  transmission  line  whicn 
connected  with  the  feeder  wire  of  the  Illinois  Traction 
System  whose  tracks  parallel  the  Chicago  &  Alton  right- 
of-way  on  the  east  thereof.  The  Jones  wire  was  con- 
nected with  the  traction  system  wire  at  a  point  about 
due  east  of  the  east  end  of  the  culvert  in  question.  Com- 
mencing at  its  east  end,  the  Jones  line  extended  from  a 
pole  located  at  or  near  the  westerly  line  of  the  Trac- 
tion Sysem  right-of-way  through  the  culvert  in  question 
and 
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from  there  to  the  improvements  upon  the  Jones 
premises,  the  entire  length  of  the  line  being  one-eigth 
of  a  mile.  Mr.  Jones  obtained  current  from  the  Trac- 
tion System  to  operate  a  5  horse-power  motor  to  grind 
feed  and  to  pump  water,  and  also  for  a  one-half  horse 
power  motor  used  to  run  a  washing  machine.  After 
this  first  line  had  been  in  for  about  three  years,  Jones, 
who  was  working  near  the  west  end  of  the  culvert,  re- 
ceived a  shock  while  handling  one  of  the  wires  of  the 
right-of-way  fence.  He  thereupon  caused  all  of  the 
wiring  from  the  west  side  of  the  Traction  System  right- 
of-way  and  across  and  to  the  west  side  of  the  Alton 
company  right-of-way  to  be  removed,  and  employed  an 


electrician  to  procure  new  material  for,  and  to  con- 
struct, a  new  line.  In  constructing  the  renewed  por- 
tion of  the  line  a  continuous  piece  of  lead-covered  insu- 
lated wire  of  cable  was  used.  At  its  east  end  this  lead- 
covered  cable  was  fastened  at  or  near  the  tip  of  a  3tub 
pole  set  about  20  feet  to  the  west  of  the  aforesaid  poie 
located  at  the  westerly  line  of  the  Tracion  System  right- 
of-way.  An  insulated  wire,  spliced  to  the  end  of  the 
new  cable,  was  strung  between  the  two  poles  and  proper 
connection  made  v/ith  the  Traction  System  line. 

Upon  the  aforesaid  pole  at  the  west  side  of  tho 
Interurban  or  Traction  System  right-of-way,  were  locat- 
ed a  lightning  arrester,  a  fuse  plug  and  a  meter,  all  con- 
stituting parts  of  the  Jones  power  line.  The  fuse  plug 
v/as  located  on  the  south  side  of  said  pole,  at  a  point  a 
short  ditsance  above  the  meter  box,  which  was  at  the 
south  side  of  the  pole,  while  the  lightning  arrester  and 
the  box  in  which  it  was  enclosed  was  located  toward  tne 
top  and  at  the  north  side  of  the  pole.  The  course  of  the 
wiring  of  the  Jones  line,  starting  with  the  tap-feeder 
wire,  was  from  that  wire  down  the  side  of  the  pole  and 
through  the  fuse  plug,  thence  through  the  meter,  thence 
up  the  opposite  side  of  the  pole,  where  it  led  off  across 
the  Chicap-o  &  Alton  right-of-way.  There  was  another 
short  wire  which  connected  the  lightning  arrester  with 
the  Jones  load  wire. 

The  function  of  the  lightning  arrester  is  to  shut  off 
or  "take"  charges  of  electricity,  commonly  called  liglit- 
ning,  and  to  conduct  same  to  the  ground  and  thereby 
protect  the  main  wire,  apparatus ' 
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and  equipment  in  connect- 
ion therewith,  from  damage  or  destruction.  In  many 
instances,  however,  the  lightning  arrester  is  unable  to 
carry  the  load  and  is  itself  destroyed  and  partly,  or  en- 
tirely, burned  up.  In  such  instances  the  fuse-plug  is 
"blown"  and  not  infrequently  the  meter  is  also  damaged 
or  destroyed  and  the  wires  leading  thereto  burned  off, 
and  occasionally  the  tap-feeder  wire  is  also  burned  or 
fused  in  two.  All  of  these  conditions  frequently  result 
from  lightning  stroke,  or  strokes  of  high  voltage. 

At  about  midnight  of  July  31,  1919,  an  unusually 
severe  electrical  sotrm  raged  for  an  hour  or  more  at  and 
in  the  vicinity  of  Griggs  station.  There  was  much  tnun- 
der  and  hghtning,  with  considerable  rain  and  some  wind, 
the  lightning  having  been  especially  severe  and  con  tin- 


uous.  There  is  evidence  tending  to  show  that  on  the 
following  morning,  August  1,  at  about  4  o'clock,  Jone^s 
tried  to  start  his  motor  in  the  usual  way  for  the  pur'pose 
of  pumping  water,  but  it  wouldn't  go;  that  up  to  the 
eveping  before  the  motor  had  been  operating  all  right 
and  all  of  the  electrical  equipment  was  in  proper  work- 
ing order.  There  is  evidence  tending  to  show  that  a  re- 
pair man  arrived  at  Griggs  between  9  and  9:30  o'clock 
in  the  forenoon, — which  was  from  one  hour  and  a  half 
to  two  hours  before  the  train  upon  which  Harvey  Liska 
was  riding,  as  brakeman,  arrived  there;  that  he  at  once 
made  an  inspection  and  found  the  fuse-plug  of  the  Jones 
line  blown  out  and  lying  on  the  ground  at  the  foot  of  the 
pole  to  which  it  had  been  attached;  that  he  also  found 
that  the  fuse  wire  had  been  fused  or  burned  out  for  the 
space  of  about  one  inch,  and  that  a  small  piece  of  the 
porcelian  portion  had  been  knocked  off  at  the  top  end; 
that  he  did  not  replace  the  plug  in  its  socket,  or  case^ 
but  left  it  there  lying  on  the  ground;  that  he  also  exam- 
ined the  meter  and  the  meter-box  located  on  the  same 
pole,  and  found  that  both  of  the  wires  to  the  meter,-  one 
on  either  side,  had  been  burned  off  in  the  neighborhood 
of  three  inches  away  from  the  meter  itself;  that  both 
had  the  appearance  of  being  melted;  that  he  also  then 
discovered  that  the  meter  was  practically  destroyed,  m 
so  far  as  operating  or  functioning  was  concerned;  that 
there  was  also  a  good  sized  hole  burned  in  one  side  of  it 
and  that  it  was  smoked  up  by  the  burning;  that  he  also 
observed  that  some  of  the  lightning  arrester  had  been 
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burned  out  and  destroyed  and  that  part  of  it  was  hang- 
ing down  from  the  pole  to  which  it  was  attached. 

There  was  testimony  from  electrical  experts  that 
the  blown-out  fuse  alone,  or  the  burnt  off  wires  leading 
to  the  meter  alone,  or  the  destruction  of  the  lightning 
arrester  alone,  or  the  "putting  out  of  commission"  of 
the  meter  alone,  would  have  made  impossible  the  car- 
rying of  any  current  or  voltage  in  any  amount  or  de- 
gree to,  by,  or  upon,  the  Jone  line;  that  the  instant  any 
one  of  those  things  happened,  the  Jones  line  became  ab- 
solutely "dead,"  and  that  an  electrical  "shock"  from  the 
Jones  line,  or  any  part  of  it,  to  any  one  who  might  com* 
in  contact  therewith,  was  impossible. 

The  freight  upon  which  Harvey  Liska  was  riding, 
as  rear  brakeman,  arrived  at  Griggs  station  about  11 
o'clock  A.  M.,  on  August  1st.    When  Liska's  train  arriv- 


ed  at  Griggs,  it  stopped  and  he  got  out  of  the  caboose. 
When  last  seen  alive  Liska  was  walking  along  the  east 
side  of  the  train,  three  or  four  car  lengths  ahead  of  tne 
caboose.  The  train  remained  at  Griggs,  for  fifteen  or 
The  crew  were  having  trouble  with  some  hot  boxes,  and 
at  Ridgely  Liska  hung  his  galvanized  iron  bucket  upon 
the  east  side  of  the  train,  eight  or  ten  cars  from  the 
caboose.  The  train  remained  at  Griggs  for  fiftten  or 
twenty  minutes.  It  then  proceeded  upon  its  trip  to 
Bloomington,  which  was  the  end  of  the  run  for  Liska's 
crew.  After  passing  through  Lincoln,  the  conductor 
discovered  that  Liska  was  missing,  and  searched  the 
train  for  him. 

The  search  disclosed  that  Liska  was  not  on  the  train 
which  fact  was  reported  by  the  conductor  upon  the 
train's  arrival  at  Bloomington  at  2:15  o'clock  in  the  af- 
ternoon. Thereupon  a  wire  was  sent  to  the  crew  of  a 
south  bound  train,  then  at  Lincoln,  ordering  them  to 
look  for  a  missing  brakeman  at  and  in  the  vicinity  of 
Griggs.  The  members  of  this  crew  upon  arrival  at 
Griggs  engaged  in  a  search  which  lasted  about  40  min- 
utes, when  Liska's  dead  body  was  found  lying  in  a  pool  of 
water  at  the  west  end  of  the  culvert  in  question,  v/ith 
his  head  "right  in  the  mouth  of  the  culvert."  Liska's 
right  leg  and  arm  were  flexed  somewhat  and  his  face 
and  body  were  under  the  water,  part  of  the  right  arm 
extending  above  its  surface.  Liska's  empty  bucket,  at 
the  time  his  body  was  found,  was  standing  upright  on 
the 
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south  side  of  the  stream,  about  a  foot  and  a  half  from 
the  edge  of  the  pool,  and  several  feet  west  of  the  end 
of  the  wings  which  extended  westwardly  from  the  cuk  <     ^^  '         ^ 

vert  proper.  His  body  was  placed  upon  the  train  where 
a  postmortem  examination  of  his  body  was  made  and 
his  vital  organs  examined  which  examination  developed 
that  death  was  not  caused  by  drowning.  The  medical 
experts  testifying  for  plaintiff  gave  it  as  their  opinion 
that  the  conditions  found  were  such  as  would  indicate 
death  of  electrical  shock.  Medical  experts  called  by 
defendant  gave  it  as  their  opinion  that  the  conditions 
found  in  Liska's  heart  and  coronary  artery  were  suf- 
ficient to  cause  instantaneous  death,  while  plaintiff's 
experts  testified  that  the  condition  of  the  heart  and 
artery  were  not  sufficient  to  cause  sudden  death. 

When  found  Liska  was  lying  upon  his  left  side  and 


his  right  arm.  His  right  knee  and  elbow  were  out  of 
the  water  and  flexed.  The  right  side  of  the  heart  was 
dilated  and  filled  with  blood,  while  the  left  side  was 
nearly  empty  and  the  evidence  tends  to  show  that  these 
conditions  indicate  death  as  the  result  of  an  electric 
shock. 

The  evidence  tends  to  show  that  a  person  going  to 
the  place  where  Liska's  body  was  found,  for  water 
would  necessarily  have  to  step  over  the  wire,  carrj'ing 
normally  650  volts  of  electricty  and  the  pipe  in  which 
it  was.  There  is  evidence  tending  to  show  that  on  Aug^- 
ust  1  the  water  had  been  up  as  high  as  the  pipe;  there 
is  likewise  evidence  tending  to  show  that  any  leakage  on 
the  line  would  be  increased  by  having  the  apparatus  wet 
or  damp  and  that  if  there  was  sufficient  water  about  it 
the  line  would  be  so  robbed  of  its  power  that  the  mach- 
inery could  not  be  operated;  that  if  the  wire  came  in 
contact  with  the  water  it  would  not  blow  out  the  fuse, 
but  that  if  a  man  reached  into  the  pool  with  a  galvanii;ed 
iron  bucket  and  got  a  shock  sufficient  to  knock  him  over 
and  in  so  doing  he  came  in  contact  with  the  iron  pipe  ii 
would  blow  out  the  fuse;  that  if  there  was  an  abrasion 
of  the  insulation  of  the  wire  going  through  the  culvert 
and  there  was  a  leakage  and  he  put  his  hand  in  the  wat- 
er he  would  receive  a  shock. 

One  of  the  witnesses  for  plaintiff"  who  examined  the 
place  in  question  on  the  following  day  testified  that  he 
observed  a  wire  which  came 
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out  from  underneath  the 
culvert;  it  was  fastened  to  the  culvert  by  insulators  and 
came  into  the  pipe  on  the  outside  of  the  culvert  some 
six  or  eight  inches  (other  witnesses  put  this  distance  a 
little  farther);  the  insulation  was  very  bad  on  the 
wire,  ragged  and  torn  and  part  of  it  gone;  that  it  looived 
ragged  when  it  goes  into  the  pipe  right  next  to  west  end 
of  culvert;  that  it  goes  under  the  culvert  and  comes  out 
and  is  coiled  around  before  it  goes  into  an  iron  pipe. 
Witnesses  called  by  defendant  testified  that  the  wiring 
and  insulation  was  in  good  condition.  There  was  a  quan- 
tity of  weeds  and  high  grass  about  the  pipe  and  the 
place  where  Liska's  body  was  found. 

While  none  of  the  men  who  assisted  in  taking  Liska's 
body  out  of  the  water  received  a  shock  one  of  plaintJfs 
witnesses  testified  that  other  brakemen  were  in  the  hab- 
it of  getting  water  at    the  place  in  question    and  that 


about  two  weeks  prior  to  Liska's  death  he  went  down  to 

get  a  bucket  of  water  and  there  was  a  dog  lying  dead  at 

the  edge  of  the  pool;  that  he  reached    over  to  put  the 

bucket  in  the  water  and  it  was  knocked  out  of  his  h..nd 

and  he  was  knocked  backwards;  that  when  he  put  his 

hand  on  the  bank  as  he  was  stepping  down  he  felt  some- 
thing tingling  in  his  hand;  that  he  had  just  touched  the 

bucket  to  the  water  when    it  was  knocked    out  of  his 

hand. 

There  is  evidence  tending  to  show  that  prior  to  his 

death  Liska  seemed  to  be  healthy  and  never  sick;  that 

he  was  always  a  strong  and  steady  worker  and  lost  no 

time  on  account  of  illness.    He  had  been  working  for 

the  C.  &  A.  R.  R.  Co.,  twelve  years  and  had  been  mar- 
ried fourteen  years  and  his  wife  testified  that  she  did 

not  remember  of  his  having  had  a  physician  during  that 

time. 

The  evidence  in  the  record  was  very  voluminous  and 

we  have  not  attempted  to  set  out  all  the  material  points 

of  the  evidence  in  full,  but  only  sufficient  to  show  that 

there  was  some  evidence  fairly  tending  to  prove  all  the 

material  allegations  of  plaintiff's  declaration   and  that 

the  Court  did  not  err  in  refusing  to  instruct  the  jury  the 

defendant  not  guilty. 
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While  the  evidence  in  the    case  is  conflicting    and 

there  is  a  sharp  conflict  between  the  direct  testimony  of 

some  of  the  witnesses  and  some  of  the  proven  circum- 
stances in  evidence  we  cannot  say  that  the  verdict  of 

the  jury  is  manifestly  against  the  weight  of  the  evidence. 
TbE2JQd^pa9n*j3£Xi£Sfai§^.x 
Paget  ix 
It   is  contended  by  appellant   that   the  court 
erred  in  the  admission  and  exclusion  of  certain  testimony 
and  in  the  denial  of  defendants   offer  to  make   certain 
proof.   We   find  no  reversible  error  in  this   respect. 

The   evidence   does  not   show  any  lia  bility  on  the 
part   of  the  Chicago  &  Alton  Railroad  Company.    It   is  ap- 
parant  from  the  record  that   at   the  time   the   cause  of  actiaa 
originated,   the  Chicago  &  Alton  Railroad  was   exclusively 
operated  and  controlled  by  the   other  defendant   in  the    - 
suit,   the  Director  General  of  Railroads.   The   ;judgment   so 
far  as   it  concerns  the  Chicago  &  Alton  Railroad  is 
therefore   reversed.   M.   P.   R.   R.    Co.   vs.   Ault.    256  U.S. 
554.     The   judgment    is  affirmed  as  to  the  Director 
General   of  Railroads. 

(P. 
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A^ril  Term,  A.  D.  1922j 

\ 

Charles  Farris,  Plaintiff  yf  Error,  [} 

r  :  :  7  1    . ,  ^ .  ' 

vs. 


22  7  I.A.  e^K 

Wabash  Railway  C\mpanj^efendant  in  Error.        /T) 


HEARD,  J 


This  was  an  action  brought  by  Charles  Farris,  plain-  // 

tiff  below  and  plaintiff  in  error  here  against  the  Wab- 
ash Railway  Company  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  as  the  result  of  an 
alleged  accident  while  he  was  acting  as  brakeman  on  a 
Wabash  freight  train  engaged  in  interstate  commerce. 
The  case  was  based  upon  the  Federal  Employer's  Liabil- 
ity Act.  A  trial  resulted  in  a  judgment  for  defendant, 
for  costs  and  in  bar  of  the  action  and  the  case  is  now  ?je- 
fore  this  court  upon  writ  of  error. 

The  claim  of  the  plaintiff  was  that  while  acting  as 
brakeman  on  interstate  freight  train  of  the  defendant 
proceeding  from  Decatur,  Illinois,  to  Peru,  Indiana,  on  or 
about  July  27,  1917,  the  plaintiff,  while  in  the  night  time 
mounting  and  ascending  one  of  the  cars  of  said  train,  in 
the  course  of  his  duties,  and  exercising  care  for  his  own 
safety,  was  struck  on  the  head  by  a  standpipe,  at  or  near 
Sidney,  Illinois,  which  the  defendant  negligently  suffered 
and  permitted  to  be  and  remain  in  too  close  proximity  to 
the  tracks,  and  that  as  a  result  thereof  he  was  injured 
and  partcularly  became  afflicted  and  still  is  afflicted  with 
epilepsy.  The  defenses  raised  by  appropriate  pleas  were 
that  the  plaintiff  never  met  with  the  alleged  accident  at 
ail;  that  defendant  was  not  guilty  of  negligence,  and  tne 
defenses  of  contributory  negligence,  and  assumed  risk. 

The  court  gave  to  the  jury  a  number  of  instructions 
on  the  subject  of  the  doctrine  of  assumed  risk,  one  of 
which  is  as  follows: 

"The  Court  instructs  the  jury  that  the  occupation  of 
railroad  brakeman  is  necessarily  fraught  with  some  clan- 
ger to  the  employe,  and  that  a  brakeman  of  mature  years 
is  taken  to  assume  the  risk  of  such  dangers  and  accidents 
as  are  normally  and  necessarily  incident  to  such  occupa- 
tion, whether  he  is  actually  aware  of  them  or  not,  and 
that 

Page  1 
he  cannot  in  law  recover  damages  for  injuries  aris- 
ing out  of  and  because  of  such  ordinary  and  normal  dan- 


gei's  and  risks  incident  to  such  occupation.  The  jury  are 
further  instructed  that  while  such  employe  does  not  or- 
dinarily assume  the  risks  of  other  accidents  and  dangers 
that  are  not  incident  to  such  occupation,  yet  if  such  risks 
and  dangers  are  so  obvious  thajt  an  ordinarily  prudent 
person  under  the  circumstances  would  have  observed  and 
appreciated  them,  then  as  to  such,  the  employe  is  held  to 
have  assumed  the  risks  thereof,  and  cannot  recover  dama- 
ages  for  injuries  resulting  theremrom." 

It  is  contended  that  the  giving  of  this  and  other  sim- 
ilar instructions  was  error. 

In  Gila  Valley  Railroad  Company  vs.  Hall  232  U.  3. 
,94,  it  was  said: 

"The  employe  has  a  right  to  assume  that  the  em- 
ployer has  exercised  proper  care  with  respect  to  provid- 
ing a  safe  place  to  work  and  suitable  and  safe  applican- 
ces  to  do  the  work,  and  is  not  to  be  treated  as  assummg 
the  risk  arising  from  a  defect  that  is  attribuatable  to  the 
employer's  negligence  until  the  employe  becomes  aware 
of  such  defect,  or  unless  it  is  so  plainly  observable  that 
he  may  be  presumed  to  have  known  of  it.  Moreover,  in 
order  to  charge  an  employe  with  assumption  of  risk  at- 
tributable to  a  defect  due  to  the  employer's  negligence, 
it  must  appear,  not  only  that  he  knew  (or  is  presumed  to 
have  known)  of  the  defect,  but  that  he  knew  it  endanger- 
ed his  safety  or  else  such  danger  must  have  been  so  ob- 
vious that  an  ordinarily  prudent  person  under  the  circum- 
stances would  have  appreciated  it." 

In  Chespeake  Railway  Company  v.  Proffit  241,  U.  S. 
462,  it  was  said:  "The  employe  is  not  obliged  to  exercise 
care  to  discover  dangers  not  ordinarily  incident  to  the 
employment  but  which  result  from  the  employers  negli- 
gence." 

In  Wilson  v.  B.  &  0.  Railroad  Company  194  lU.  App. 
491,  a  case  where  a  conductor  was  injured,  the  negligence 
alleged  and  proven  consisted  in  the  faulty  construction  of 
the  main  line  and  the  siding  with  reference  to  the  dis- 
tance between  them.  A  judgment  for  $45,000,  which  at 
that  time  was  the  largest  personal  injury  judgment  ever 
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rendered  in  this  State,  was  affirmed  and  certiorari  denied 
by  both  the  Supreme  Courts  of  the  State  of  Illinios  and 
of  the  United  States. 

In  U.  S.  R.  S.  Company  vs.  Wilder,  116  111.  100,  the 
rule  is  laid  down  that  a  servant  in  entering  upon  an  em- 
ployment assumes  generally  only  such  risks  as  he  has  no- 


tice  of  either  express  or  implied  and  that  where  there 
are  special  risks  of  which  the  servant  is  not,  from  the 
nature  of  the  employment  cognizant,  or  which  are  not 
patent,  it  is  the  duty  of  the  employer  to  noify  him  of 
them  and  on  failure  so  to  do,  if  the  servant  is  injured  by 
exposure  to  such  risk,  he  is  entitled  to  recover. 

In  Devine  vs.  Delano,  272  111.  166,  it  was  said: 

This  court  has  held  that  a  railroad  company  is  guilty 
of  actionable  negligence  to  its  employes  in  operating  a 
train,  either  upon  its  own  track  or  upon  a  track  belonging 
to  another  railway  company,  past  an  obstruction  located 
dangerously  near  to  the  track,  provided  the  operating 
company  knows,  or  by  the  exercise  of  ordinary  care  co'-ld 
have  known,  of  such  dangerous  obstruction." 

To  the  same  effect  is  Illinois  Central  Railroad  Com- 
pany vs.  Welsh,  52  111.  183. 

For  the  error  in  giving  these  instructions  in  this  case 
the  judgment  is  reversed  and  the  cause  remanded. 
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General  No.  7430 

\  April  Term,  A.  D.  1922 


'LMj^(,'/pP- 


FrankU.  Liesman,  Plaintiff^ 
\ 

\  vs. 

X 
J.  Q.  Primm,  Justi|e  of  the  Pea^e,  end  Less  Williamson, 

Defendantann  Error. 


to  Logan 

HEARD,  J.  \ 

Plaintiff  in  error,  hereinafter  called  petitioner,  filed 
a  petition  for  mandmus  in  the  circuit  court  of  Logan  coun- 
ty alleging  that  on  August  28,  1920,  he  recovered  a  judg- 
ment for  $92.50  damages  and  costs,  against  defendant 
in  error,  Williamson,  hereinafter  called  defendant,  in 
Justice  court  before  defendant  in  error,  Primm,  herein- 
after called  justice  of  the  peace;  that  on  Sept.  16,  1929, 
defendant  filed  with  said  justice  of  the  peace  an  appeal 
bond,  in  the  usual  form,  which  bond  v/as  endorsed  by  said 
justice  of  the  peace  as  follows:  "Taken  and  approve '1 
by  ma  at  my  office,  this  16th  day  of  Sept.  A.  D.  1920;" 
that  pefendant  did  not  pay  to  the  justice  of  the  peace 
nor  to  the  clerk  of  the  circuit  court  the  appeal  fee  of  five 
dollars^  that  the  docket  of  the  Justice  of  thePeace  shows 
an  entry  "Oct.  9th,  1920.  Transcript  and  all  papers  sent 
to  circuit  clerk  this  day;"  that  on  March  31,  1921,  and  on 
June  13,  1921,  he  filed  praecipes  for  an  execution  on 
said  judgment  with  said  Justice  of  the  Peace  and  that 
said  Justice  of  the  Peace  refused  to  issue  execution  on 
said  judgment.  The  petitioner  prayed  for  a  wTit  of  man- 
damus commanding  the  justice  of  the  peace  forthwith  to 
issue  an  execution  on  said  judgment. 

The  petition  for  mandamus  in  this  case  was  filed  up- 
on the  theory  as  stated  in  plaintiff's  argument  that  the 
failure  of  the  defnedant,  within  twenty  days  from  the 
rendition  of  the  judgment  in  said  justice  court,  to  pay  to 
said  Justice  of  the  Peace  the  fee  provided  by  law  for  the 
filinf  of  such  appeal  was  and  is  a  failure  on  his  part  to 
perfect  his  appeal  and  that  in  law  and  in  fact  the  said 
Less  WiUiamson  has  never  taken  any  appeal  from  the 
judgment  aforesaid  rendered  by  said  Justice  of  the  Peace 
against  the  said  Less  Williamson  and  in  favor  of  the  pet- 
itioner, Frank  Liesman  for  the  sum  of  $92.50  and  costs  of 
suit,  and  that  because  of  such  failure  to  perfect  his  ap- 
peal petitioner  is  entitled  to  have  execution  of  his  judg- 
ment and  that  it  is  the  duty  of  the  Justice  of  the  Peace 
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under  the  law  to  issue  an  execution  upon  said  judgment. 

The  circuit  court  sustained  a  general  demurrer  liletl 
by  the  defendants  in  error  to  the  petition  for  mandamus 
and  dismissed  the  petition  for  mandamus  and     entered 
judgment  against  petitioner  for  costs. 
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While  by  Sec.  116  Chap.  79  Smiths  Stat.  1921,  the 
payment  of  the  fee  for  filing  the  appeal  within  twenty 
days  from  the  rendition  of  the  judgment  is  one  of  the  re- 
quirements for  perfecting  an  appeal,  it  may  be  waived  by 
the  appellee  and  he  may,  if  the  cause  is  docketed,  and  no 
motion  entered  in  the  circuit  court  to  dismisss  the  appeal, 
enter  his  appearance  in  the  circuit  court  and  the  case 
then  tried  upon  its  merits  and  for  anything  which  ap- 
pears int  he  petition  for  mandamus  that  may  have  Taeen 
what  happened  in  this  case. 

The  petition  shows  that  the  bond  and  all  papers  were 
transmitted  to  the  circuit  clerk  and  as  long  as  the  appeal 
is  not  disposed  of  in  some  manner  by  the  circuit  court 
mandamus  will  not  lie  to  compel  the  justice  of  the  peaco 
to  issue  an  execution  on  the  judgment. 

The  judgment  s  affirmed. 
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General  No.  743p  ^enda  No.  14 

A^ril  Term,  A.  D.  192; 

The  People  of  the  State  of  Illinois,  ^fendant  in  Error, 

vs.         ,/ 

Arl  Young,  Plainti|F  in  Error. 

Writ  of  ErroD'^^from  Ford. 


ErroD'^from  Ford.      C%   c\.    v^^     ^r       m  I 

^         22  7. 1. A.  621^ 


HEARD,  J. 

Plaintiff  in  error  was  indicted  by  a  grand  jury  of 
Ford  county  for  an  illegal  sale  of  intoxicating  liquor.  The 
indictment  was  certified  to  the  county  court  for  trial  and 
upon  a  trial  by  jury  he  was  convicted  and  by  the  court 
sentenced  to  be  confined  in  the  county  jail  for  thirty  days 
and  to  pay  a  fine  of  $400  and  costs  and  ordered  to  stand 
committed  to  the  county  jail  until  the  fine  and  costs  were 
paid.  To  review  this  judgment  of  conviction  plaintiff  in 
error  has  sued  out  a  writ  of  error  from  this  court. 

It  is  first  contended  that  the  court  erred  in  denying 
plaintiff  in  errors  motion  for  a  continuance.  The  case 
was  set  for  trial  on  Monday,  Feb.  20,  1922.  At  10:30  on 
this  day  plaintiff  in  error  made  an  oral  motion  for  a  con- 
tinuance and  was  given  until  11  A.  M.,  to  file  a  written 
motion  for  a  continuance.  At  11  A.  M.  he  did  not  appear- 
and his  recognizance  was  forfeited.  At  11:55  he  made  a 
written  motion  to  set  aside  the  default  and  for  a  contin- 
uance, supported  by  his  affidavit  which  stated  in  sub- 
stance that  on  Sunday  morning  about  eight  o'clock,  his 
attorney,  C.  E.  Beach,  who  prepared  the  case,  called  him 
on  the  telephone  and  told  him  that  his  wife  was  at  the 
point  of  death,  that  he  had  to  take'  her  to  a  hospital  and 
that  he  could  not  try  the  case  the  following  day;  that  lie 
called  the  State's  Attorney  and  told  him  the  circumstan- 
ces and  understood  that  he  would  be  granted  a  continu- 
uance,  but  v/ould  have  to  come  over  and  make  a  showing; 
that  he  asked  the  State's  Attorney  to  notify  witnesses 
not,  to  come  to  spare  expenses;  that  lawyers'  offices  were 
closed  on  Sundays  and  that  he  could  not  consult  a  lawj^er 
until  Monday,  the  day  of  the  trial,  when  he  employed  hj. 
J.  Pacey;  that  the  said  E.  J.  Pacey  knew  nothing  about 
the  case,  that  he  had  not  been  employed  in  it  before,  and 
that  he  had  had  no  opportunity  to  investigate  the  facts; 
that  he  had  a  meritorous  defense  in  this  case  and  if 
forced  to  trial  would  be  deprived  of  his  right  of  impar- 
tial trial  before  a  jury;  that  his  attorney,  the  said  C.  E. 
Beach,  had  in  his  possession  all  the  papers    relative  to 


this  c?.se,  and  that  affiant  had  not  had  an  opportunity  to 
get  the  same  and  deliver  them  to  the  said  E.  J.  Paccy, 
that  the  said  C.  E.  Beach  had  in  his    possession  a  signed 
statement  made  by  Charles  Ryan,  which 
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statement  sets  up  that 
the  said  Charles  Ryan  had  not  been  in  the  house  of  Arl 
Young  for  tv/enty-three  months  prior  to  the  bringing  of 
said  indictment;  that  the  said     Ryan  was  the    principal 
Avitness  for  the  state;  and  that  it  is  upon  his    testimony 
that  the  prosecution  relied^  and  said  statement  funlier 
states  that  he  never  at  any  time  bought  any  liquor  from 
the  said  Arl  Young.     The  court  denied  the  motion  for  a 
continuance  and  the  cause  was  tried  upon  that  day  with 
the  result  above  stated.     It  is  contended  that  the  court 
erred  in  refusing  to  grant  a     continuance.     Where  tSe 
motion  for    continuance  is  not    based  upon  a    statutory 
ground,  but  upon  other  grounds  where  it  appears  clearly 
from  the  evidence  that  injury  is  likely  to  result  from  a 
refusal  of  it,  a  trial  court,  in  the  exercise  of  sound  discre- 
tion, will  grant  it,  but  being  a  matter  within  the  discre- 
tion of  the  courts  unless  the  court  of  review  can  see  that 
there  was  an  abuse  of  that  discretion,  a  judgment  other- 
wise fair  nnon  its  face  will  not  be  reversed.     City  of  El- 
gin v.  Nofs,  212  111.  20. 

Sufficient  time,  however  should  be  allowed  to  pre- 
pare a  motion  for  a  continuance  and  a  continuance  should 
be  granted  to  prevent  any  person  of  crime  from  bemg 
forced  to  trial  without  a  reasonable  opportunity  to  em- 
ploy counsel  and  properly  prepare  for  trial.  Bell  vs.  Tol- 
ucax  Coal  Co.  272  111.  576;  People  vs.  Singer,  288  111.  113. 
As  this  case  must  be  reversed  on  other  grounds  and  this 
question  is  not  likely  to  again  arise  in  this  case  we  do  not 
deem  it  necessary  to  decide  whether  there  was  an  abuse 
of  discretion  in  refusing  the  continuance. 

A  witness  Charies  Ryan  testified  that  he  purchased 
a  pint  of  liquor  containing  fifty  per  cent  alcohol  from 
Defendant  in  Error  on  Dec.  1st,  1920,  at  his  home  in  Gi.> 
son  City  and  paid  $12.50  therefor.  Defendant  in  Error 
denied  having  sold  Ryan  any  liquor  and  denied  that  Ryan 
was  at  his  house  on  or  about  Dec.  1,  1920.  A  statement 
signed  by  Ryan  in  which  he  stated  that  he  never  at  any- 
time bought  any  intoxicating  liquor  of  Defendant  in  Er- 
ror and  that  he  had  not  been  at  his  house  within  23 
months  prior  to  July  1921  was  introduced  in  eviaence 
which  tended  to  impeach  Ryan's  tesitmony.     Ryan  and 


Defendant  in  error  were  the  only  persons  testifying  upon 
the  question  of  the  sale  of  hquor. 

For  the  purpose  of  impeaching  defendant  in     error 
the  State's  Attorney  called  four  witnesses  who  were  in- 
terrogated upon  the  question  of 
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defendant  in  errors  repu- 
utation  for  truth  and  veracity.  Much  of  the  evidenca 
was  incompetent  and  should  have  been  stricken  out  when 
its  incompetency  became  manifest.  People  vs.  Willy,  391 
111.  307. 

At  the  request  of  the  people  the  court  gave  the  jury 
the  following  instruction:  "The  court  instructs  you  that 
the  testimony  of  a  single  witness  is  sufficient  for  a  convic- 
tion of  the  offense  charged  in  this  case  provided  you  are 
saitsfied  beyond  a  reasonable  doubt  of  the  truth  of  the 
testimony  of  such  witness."  This  instruction  was  erron 
sous.  To  warrant  a  conviction  it  is  not  sufficient  that 
the  jury  be  satisfied  beyond  a  reasonable  doubt  of  the 
truth  of  the  testimony  of  a  witness,  but  they  must  be 
satisfied  of  the  guilt  of  the  defendant  of  the  crime  with 
which  he  is  charged  in  the  indictment  beyond  a  reason- 
able doubt.  In  the  present  case  four  witnesses  testified 
as  to  the  defendants  reputation.  The  jury  might  have 
been  satisfied  beyond  a  reasonable  doubt  of  the  testimony 
of  one  of  these  witnesses  and  yet  have  had  a  reasonable 
doubt  of  the  defendant's  guilt  from  the  evidence. 

The  court  also  gave  the  jury  the  following  instruct- 
ion: "The  c»tirt  instructs  you  that  if  you  find  from  all  the 
evidence  and  circumstances  in  this  case  that  Arl  Young 
did  sell  intoxicating  liquor  within  Prohibition  Territory 
as  charged  in  the  indictment  without  at  the  time  having 
secured  fi'om  the  Attorney  General  of  this  state  a  permit 
to  sell  intoxicating  liquor  within  Prohibition  Territory; 
then  Arl  oYung  was  guilty  of  a  misdemeanor  and  it  is 
your  duty  to  find  him  guilty."  This  instruction  entirely 
ignores  the  rule  of  law  that  before  a  defendant  can  be 
found  guilty  of  a  criminal  offense,  the  jury  must  find  him 
guilty  from  the  evidence  beyond  "all  reasonable  doubt." 

The  judgment  is  reversed  and  the  cause  remanded. 
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iicster  J^vis,  Appellant 
Appeal  from  Fulton. 


HEARD,  J. 

In  this  case  the  Circuit  Court  of  Fulton  County  after 
a  hearing  upon  a  petition  for  temporary  alimony,  solicit- 
or's feies  and  suit  money,  in  a  suit  brought  by  Appellee 
against  Appellant  for  seperate  maintenance,  found  that 
the  sum  of  seventy-five  dollars  per  month  would  be  a  re- 
asonable and  proper  allowance  for  temporary  alimony 
for  the  support  of  appellee  and  her  two  children  during 
the  pendency  of  this  proceeding  and  the  sum  of  one  rfun- 
dred  dollars  would  be  a  reasonable  and  proper  fee  to  be 
allowed  to  complainant  for  her  solicitors  as  a  retainer, 
and  to  enable  her  to  prepare  her  cause  for  trial  and  en- 
tered an  order  requiring  appellant  to  pay  to  appellee  sev- 
enty-five dollars  per  month  until  the  further  order  of  the 
court  and  the  further  sum  of  one  hundred  dollars  as  sol- 
icitor's fees  for  complainant's  solicitors,  from  which  or- 
der this  appeal  is  taken. 

Upon  the  hearing  of  the  petition  it  was  shown  that 
api>e!lee  and  appellant  were  united  in  marriage  Feb.  15, 
1905;  that  two  children,  Mary,  aged  14  and  Martha,  aged 
11,  were  born  as  the  issue  of  such  marriage;  that  appellee 
and  appellant  lived  and  cohabited  as  husband  and  wife 
from  such  marriage  until  the  early  part  of  1917;  that  on 
April  17,  1917,  appellee  and  appeDant  entered  into  a  con- 
tract whereby  appellee  consented  and  agreed  to  live  sep- 
arate and  apart  from  appellant  during  the  remainder  of 
her  life  and  at  no  time  thereafter  to  maintain  or  begin 
any  proceeding  whatsoever  to  require  or  attempt  to  re- 
quire appellant  to  provide  for  the  support  of  herself  or 
the  support,  care,  education  of  said  children. 

It  is  contended  by  appellant  that  this  contract  is  a 
bar  to  the  allowance  of  alimony  in  the  suit.  The  evi- 
dence showed  that  after  entering  into  the  contract  the 
parties  again  resumed  the  marital  relation  in  October, 
1917,  and  continued  to  live  together  as  husband  and  wife 
untl  the  spring  of  1919. 
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By  the  resumption  of  the     marital  relation  the  con- 
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tract  of  April  17,  1917,  so  far  as  it  related  to  the  support 
of  appellee  and  said  children  was  abrogated  and  it  is  not 
a  bar  to  the  allowance  of  alimony  in  the  present  suit.  Pan- 
ther Creek  Mines  vs.  Ind.  Com.  296  111.  565. 

The  evidence  upon  the  hearing  showed  that  in  Feb- 
ruary 19,  1919,  the  parties  again  seperated  and  entered 
into  a  written  agreement  dated  February  25,  1919,  which 
amiong  other  things  contained  the  following  recital: 

"It  is  fully  agreed  and  understood  by  and  between 
the  parties  hereto,  that  the  act  of  s.eperation  between 
the  parties  is  wholly  the  act  of  the  siaid  Jessie  Davis,  that 
she,  the  said  Jessie  Davis,  is  leaving  and  seperating  her- 
self from  her  said  husband,  and  that  the  same  is  done 
aaginst  the  wish  and  desire  of  him,  the  said  Lester  Dav- 
is." Appellant's  affidavit  read  upon  the  hearing  states 
that  appellee  was  living  seperate  and  apart  from  him 
against  his  wishes  and  that  he  had  been  at  all  times  re-idy 
to  furnish  the  two  daughters  with  a  suitable  home. 

Appellant  contends  that  as  shown  by  the  contract  the 
act  of  seperation  being  wholly  the  act  of  appellee,  she  is 
not  living  seperate  and  apart  from  her  husband  without 
fault  on  her  part  and  that  for  that  reason  she  cannot 
maintain  an  action  for  seperate  maintenance. 

Appellee's  affidavit  read  upon  the  hearing  states  that 
during  the  time  appeilee  lived  with  appellant  she  dis- 
charged her  duties  as  a  wife  and  conducted  herself  prop- 
erly. That  he  commencing  in  1907,  on  numerous  occas- 
ions was  guilty  of  cruelty  an  inhuman  treatment  towards 
her  and  frequently  struck,  choked,  bruised  and  otherwise 
ill-treated  her  when  she  would  remonstrate  and  protest 
concerning  his  association  with  other  woTnen;  that  he 
shortly  after  said  marriage  committed  adultery  and 
particularly  in  the  year  1909,  committed  adultery  vnth 
certain  lewd  women  in  Peoria,  as  a  result  of  which  he 
contracted  a  veneral  disease  which  he  communicated  to 
complainant;  that  in  April,  1918,  he  committed  adultery 
with  one  Eliza  Totten  and  on  numerous  occasions  prior 
and  since  said  date  has  committed  adultery  with  said  Eliza 
Totten;  that  Eliza  Totten  is  a  woman  of  bad  reputation 
and  during  the  past  three  years  appellant  has  frequently 
been  in  her  company  and  called  at  her  home; 
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that  appellee 
remonstrated  with  him  concerning  his  conduct  with  said 
Eliza  Totten  and  tried  to  get  him  to  desist  from  his  ad- 
ulterous relations  with  her,  but  he  refused  to  do  so  and 


corntinued  to  neglect  his  family  and  associate  with  the 
said  Eliza  Totten  until  his  conduct  became  such  that  ap- 
pellee was  compelled  to  separate  from  him  on  March  1-^ 
1919,  and  since  said  time  has  lived  seperate  and  apart 
rrom  him. 

When  a  husband  has  pursued  a  persistent,  unjustif- 
able  and  wrongful  course  of  conduct  toward  his  wile, 
which  will  necessarily  render  her  life  miserable,  and  liv- 
ing as  his  w'de  unendurable,  she  is  not  bound  to  live  with 
him  as  her  husband,  and  living  seperate  and  apart  from 
him  under  such  circumstances  is  without  her  fault  within 
the  meaning  of  the  statute.  Johnson  vs.  Johnson  125  111. 
510;  French  vs.  French  302  111.  152.  We  are  of  the  opin- 
ion that  this  objection  to  the  order  is  not  well  taken. 

In  the  contract  of  February  25,  1919,  it  was  provided 
that  appellant  should  pay  to  appellee  the  sum  of  $10 
Vv^eekly  for  the  support  of  the  children  and  it  also  provid- 
ed as  follows: 

"And  the  said  Jessie  Davis,  in  consideration  of  the 
payment  to  her  of  the  monies  above  m.entioned  and  set 
forth  in  the  amounts  and  at  the  times  and  place  as  above 
set  forth  for  the  support  and  maintenance  of  the  said 
children  and  in  consideration  of  the  other  agreements 
above  set  forth  to  be  performed  by  the  said  Lester  Davis, 
agrees  and  contracts  to  and  with  the  said  Lester  Davis 
that  she  will  not  in  any  manner  disturb,  annoy  or  interfere 
with  him  during  the  time  that  they  live  seperate  and 
apart,  and  that  she  will  not  commence  any  action  in 
court  against  him  either  for  the  support  and  mainten- 
ance of  herself  or  their  said  children  during  the  time 
this  contract  is  in  force  and  effect  and  while  the  said 
Lester  Davis  is  complying  with  the  same,  and  that  she 
will  take  good  care  of  said  children  and  support  and 
maintain  them  in  proper  manner  so  far  as  her  financial 
ability  will  permit  with  the  assistance  to  be  had  from 
the  payments  to  be  made  to  her  by  the  said  Lester  Dav- 
is as  aboye  set  forth. 

It  is  now  mutually  agreed  and  contracted  by  and 
between  the 
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parties,  that  the  weekly  payments  to  be 
made  as  aforesaid  by  the  said  Lester  Davis  to  the  said 
Jessie  Davis,  for  the  support  and  maintenance  of  the 
said  children  is  to  continue  for  a  period  of  two  years 
from  the  date  of  this  contract  unless  the  same  is  in  some 
manner  mutually  changed  by  the  consent  of  each  of  said 


parties  in  writing,  and  that  at  the  end  of  the  said  two 
years,  this  contract  may  be  renewed  either  on  the  same 
terms,  if  agreeable  to  both  parties,  or  on  such  other 
terms,  if  any  further  terms  are  then  agreed  on  by  the 
parties,  as  said  parties  may  mutually  at  that  time,  agree 
upon,  and  that  if  this  contract  is  not  then  renewed,  or  if 
no  other  contract  is  made  by  and  between  the  parties, 
then  either  party  at  that  time  is  at  liberty  to  take  sucn 
action  in  the  premises  as  he  or  she  desires  to  take." 

It  is  contended  by  appellant  that  these  provisions 
of  the  contract  are  a  bar  to  this  suit.  This  contract  was 
not  renewed  at  the  expiration  of  the  two  years  and  ap- 
pellee was  then  at  liberty  to  take  such  action  in  the 
premises  as  she  saw  fit  and  appellant  failing  to  contribute 
to  her  support  and  that  of  the  chidren  she  was  at  liberty 
to  commence  this  suit.     French  vs.  French,  supra. 

Appellant  has  made  twenty  two  assignments  of  er- 
ror. We  do  not  consider  it  necessary  to  consider  the  re- 
mainder of  these  assignments  in  detail.  It  is  sufficient 
to  say  that  we  are  of  the  opinion  that  the  case  as  shown 
by  the  record  is  one  which  fully  wan-anted  the  court  in 
ordering  the  payment  of  the  ?75  per  month. 

Orders  of  court  fixing  solicitor's  fees  must  be  based 
upon  evidence  and  the  evidence  must  be  preserved  by 
ceritficate  of  evidence.  In  the  present  case  while  the 
evidence,  preserved  in  the  certificate  of  Evidence,  shows 
that  it  was  a  proper  case  for  the  allowance  of  solicitor  s 
fees  and  suit  money  there  is  no  evidence  in  the  recora 
year  which  to  base  the  allowance  of  as  pecific  amount 
and  that  part  of  the  order  which  provides  for  allov/- 
ance  of  solicitor's  fees  must  therefore  be  reversed. 

That  portion  of  the  order  providing  for  the  pay- 
ment by  appellant  to  appellee  of  the  sum  of  $75  per 
month  until  the  fui'ther 
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order  of  the  court  is  affirm- 
ed and  the  order  is  reversed  and  remanded  as  to  that 
portion  of  it  providing  for  the  payment  of  $100  solicitor's 
fees. 
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Appellee  filed,  to  ^i^Iay  Term,  1921,  of  the  Circuit 
Court  of  Fulton  County,  a  suit  for  seperate  maintenance 
against  appellant,  alleging  that  she  was  living  seperate 
and  apart  from  him  with  two  children  bom  as  the  issue 
of  said  marriage  without  any  fault  on  her  part  and  be- 
cause of  the  cruel  and  inhuman  treatment  and  adulter- 
ous practices  of  appellant. 

It  appears  from  the  record  in  this  case  that  at  the 
September  Term,  1921,  of  the  Circuit  Court,  the  court 
made  its  oi'der  requiring  appellant  to  pay  appellee  seventy 
five  dollars  per  month  until  the  further  order  of  the  court 
and  the  further  sum  of  one  hundred  dollars  as  solicitors' 
fees  for  complainant's  solicitors.  An  appeal  was  perfect- 
ed by  appellant  from  the  order  made  at  the  Septembei' 
term  an  opinion  in  which  case  was  filed  at  the  present 
term  of  this  court  and  is  No.  7437. 

After  the  filing  of  the  appeal  bond  and  perfectii'g 
said  appeal  appellee  filed  her  petition  in  the  Circuit  Court 
on  the  15th  day  of  December,  1921,  asking  for  alimony 
for  herself  and  two  children,  pending  said  appeal,  and  for 
solicitor's  fees  and  suit  money  to  enable  her  to  follow 
said  appeal. 

The  court,  after  considering  the  evidence  offered, 
entered  its  order  requiring  appellant  to  pay  appellee  fifty 
dollars  ($50)  per  month,  pending  the  appeal  from  tne 
first  order,  or  until  the  further  order  of  the  court,  and 
the  further  sum  of  fifty  dollars  ($50)  for  solicitor's  fees 
for  services  to  be  rendered  in  connection  with  said  appeal 
and  the  additional  sum  of  twenty-five  ($25)  for  suit  mon- 
ey and  expense  money  on  said  appeal. 
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Eighteen  assignments  of  error  are  made  nearly  all 
of  which  are  the  same  as  the  assignments  in  Davis  vs. 
Davis,  supra,  and  what  we  then  held  disposes  of  these 
questions  here. 

By  the  order  in  question  on  this  appeal  the  $50  per 
month  was  allowed  "pending  said  appeal  so  taken  from 
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the  order  of  this  court  or  until  the  further  order  of  this 
court,  and  it  is  contended  by  appellant  that  as  the  statute 
only  provides  for  an  allowance  during  the  pendency  of 
the  appeal  that  the  order  as  written  provides  for  the  pay- 
ment of  fifty  dollars  per  month  for  a  period  greater  than 
is  provided  for  in  the  statute,  and  is  improper,  in  valid 
and  that  lower  court  was  without  authority  to  make  the 
same. 

While  the  court  was  only  authorized  to  make  an  al- 
lowance during  the  pendency  of  the  appeal,  we  are  of  the 
opinion  that  the  only  proper  construction  of  this  provis- 
ion of  the  decree  is  that  the  payments  should  he  made 
during  the  pendency  of  the  appeal  unless  the  court  should 
before  the  termination  of  the  appeal  proceedings  mafle 
some  other  order. 

The  record  differs  from  that  in  Davis  vs.  Davis,  su- 
pra, in  that  in  the  present  case  the  affidavit  of  appellee 
read  in  evidence  shows  that  to  follow  the  appeal  and  de- 
fend her  interest  would  require  the  expenditure  of  at 
least  $75  and  the  court  will  take  judicial  notice  of  the 
amount  of  the  fees  of  this  court  which  appellee  must  pay. 

We  are  of  the  opinion  that  the  order  of  the  Circuit 
Court  was  fully  sustanied  by  the  evidence  and  it  is  af- 
firmed. 
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HEARD,  J. 

This  is  an  action  6/ the  case  brought  by  appellee 
against  appellant  for  damages  alleged  to  have  been  sus- 
tained by  the  subsidence  of  a  portion  of  appellee's  land 
in  Christian  County  based  upon  the  claim  that  appellant 
wrongfully,  negligently  and  carelessly  mined  the  coal 
from  under  the  surface  of  said  premises  without  leaving 
adequate  support  and  failed  to  supply  suitable  and  ade- 
quate artifical  props  to  prevent  the  ground  from  sinking 
a.nd  that  as  a  consequence  of  appellant's  negligence  great 
portions  of  the  plaintiff  land  sank  and  that  portions  of  the 
land  by  reason  thereof  have  been  rendered  wholly  unfit 
tor  agricultural  purposes  and  other  portions  of  said  land 
rendered  unfit  for  agricultural  purposes  unless  at  great 
expense  for  additional  drainage.  A  trial  of  the  cause  re- 
suited  in  a  judgment  in  favor  of  appellee  against  appel- 
lant for  $3,700  damages  and  costs,  from  which  judgment 
an  appeal  has  been  taken  to  this  court. 

It  is  claimed  that  there  is  a  veriance  between  the 
declaration  and  the  proof  as  to  the  date  of  the  allecred 
subsidence.  This  variance  was  not  pointed  out  to  the 
court  upon  the  trial  and  the  point  cannot  be  now  con- 
sidered here. 

Complaint  is  made  that  the  court  allowed  appellee 
to  introduce  evidence  upon  two  different  theories  as  to 
the  measure  of  damages.Appellee  introduced  the  evidence 
of  a  surveyor  as  to  the  necessity  of  draining  the  subsided 
land  and  as  to  the  cost  of  installing  such  drainage'  and 
thereafter  when  appellee  sought  to  introduce  evidence 
as  to  the  difference  in  the  market  value  of  the  land  be- 
fore and  after  the  subsidence  counsel  for  appellant  ob- 
jected to  this  evidence  as  to  difference  in  market  value 
and  moved  to  strike  it  out  on  the  ground  that  appellee 
could  not  take  both  theories.  Whereupon  it  was  stated 
by  counsel  for  appellee  "The  claim  for  damages  here  is 
based  upon  the  depreciation  to  the  market  value  of  the 
land.  The  fact  it  needs  to  be  drained  is  an  incident  which 
may  enter  into     that."     The  court  properly    refused  to 


sti'ike  out  the  evidence  as  to  depreciation  in  market  value. 

Complaint  is  made  of  the  admission  of  a  plat  in  evi- 
dence as  it  was  not  made  entirely  from  surveys  made  by 
the  witness.  As  the  plat  and  the  estimate  of  the  cost 
of  drainage  which  is  also  complained  of  are  not  abstract- 
ed we  are  unable  to  see  from  the  abstrax;t  that  appellant 
could  be  in  any  way  prejudiced  by  their  admission  in  evi- 
dence. Courts  of  review  will  not 
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go  beyond  the  abstract 
to  search  for  error  upon  which  to  reverse  a  case  while 
they  will  examine  the  record  for  the  purpose  of  sustain- 
ing the  action  of  the  trial  court. 

It  is  claimed  by  appellant  that  the  damages  are  ex- 
cessive. The  damages  allowed  are  clearly  within  the 
range  of  the  testimony  and  we  should  not  be  justified  in 
interfering  with  the  finding  of  the  jury  in  that  regard. 

Criticism  is  made  of  appellee's  first  given  instruction 
because  it  used  the  word  "suffered"  instead  of  the  word 
"sustained"  with  reference  to  the  damages.  As  these 
words  are  synonyms  we  fail  to  find  the  error  in  such  use. 
Criticism  is  made  of  other  of  appellee's  instructions. 
While  we  think  that  the  meaning  of  some  of  them  might 
have  been  more  clearly  expressed  we  do  not  consider 
them  erroneous. 

We  are  of  the  opinion  that  the  jury  were  fairly  in- 
structed and  that  no  reversible  error  has  been  shown. 

The  judgment  is  affirmed. 
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ation, Appellant! 

HEARD,..  227  I. A.  621 

Appellee  recovered  a  judgment  against  appellant 
for  $1391  damages  in  the  circuit  court  of  Edgar  County 
in  a  suit  in  assumpsit  in  which  the  declaration  consisted 
of  the  consolidated  common  counts,  from  which  judg- 
ment an  appeal  has  been  taken  to  this  court. 

Appellee  filed  a  bill  of  particulars  which  is  as  fol- 
lows: 
"Emmerson-Brantingham  Company 

To  D.  R.  Noonan,  Dr. 
To  1  E.  B.  12-20  Tractor  $1395.00" 

The  facts  in  evidence  pertinent  to  the  issues  as 
slated  in  appe!lei-s  brief  and  argument  are  that:  In  the 
summer  of  1918,  D.  R.  Noonan,  who  was  then  an  auto- 
:,H>bile  dealer  in  the  City  of  Baris.  (  <  -o.-ity  of  Edgar,  ar^d 
State  of  Illinois,  was  approached  by  agents  of  the  com- 
pany and  asked  to  take  the  agency  for  a  farm  tractor 
which  the  appellant  company  was  manufacturing  and 
selling.  After  some  discussion  with  the  agents  of  the 
appellant  company,  the  appellee  took  the  agency  for  said 
farm  tractor  with  a  definite  agreement  that  he  would 
not  be  required  to  carry  any  tractor  over  the  winter,  pro- 
viding that  he  decided  not  handle  tractors  for  the  year 
1919.  This  agreement  was  made  with  the  appellee  by 
one  B.  W.  Hollenbeck,  who  was  manager  of  the  appel- 
lant company's  branch  at  Peoria,  Illinois. 

After  the  agreemnt  was  entered  into  the  appellee 
proceeded  to  sell  tractors  and  before  the  tractors  were 
sent  to  him  from  the  appellant  company  and  before  they 
were  received  by  him,  the  tractors  were  shipped  and  a 
draft  with  a  bill  of  lading  attached  was  sent  to  the  bank 
which  the  appellee  was  required  to  pay  before  he  could 
secure  the  tractor  from  the  railroad  company. 

Three  tractors  in  all  were  shipped  to  the  appellee, 
two  of  which  he  sold  but  all  of  which  he  paid  for  to  the 
appellant  company. 

On  the  19th  of  December,  1918,  the  appellee  advised 
the  appellant  by  letter  that  he  had  decided  not  to  handle 
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tractors  in  1919,  and  that  he  had  one  tractor  on  nard 
an  as  his  agreement  was  that  he  would  not  be  required 
to  carry  this  over  the  winter,  he  asked  appellant  wnat 
disposition 
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he  should  make  of  the  tractor. 

On  December  20th,  he  recived  a  letter  from  the  ap- 
pellant company  acknowledging  receipt  of  his  letter  of 
the  19th  and  stating  that  the  appellant  company  wouid 
have  said  tractor  loaded  and  taken  off  his  hands,  but  in- 
stead of  carrying  out  that  promise  and  the  promise  made 
to  him  at  the  time  he  took  the  agency  for  said  tractor, 
the  tractor  remained  in  the  store  house  of  the  appellee 
and  was  still  there  at  the  time  of  bringing  this  suit." 

One  of  the  points  urged  by  appellant  is  that  the  evi- 
dence introduced  upon  the  trial  of  said  cause  was  at  var- 
iance with  and  did  not  support  the  declaration  of  cause 
of  action  arises  out  of  a  contract  which  has  been  in  part 
ticulars  filed  in  support  thereof. 

The  tractors  were  shipped  upon  a  written  order 
which  no  one  seemed  to  consider  of  sufficient  import- 
ance to  introduce  in  evidence.  If  the  contract  was  as 
stated  by  appellee  then  it  was  a  special  contract  for  a 
sale  and  for  a  resale  contingent  upon  the  happening  or 
not  happening  of  certain  events. 

The  law  in  this  state  is  well  settled  that  a  recovery 
cannot  be  had  on  the  common  counts  where  the  cause 
of  acton  arises  out  of  a  contract  whichh  as  been  in  part 
performed  from  which  the  plaintiff  has  derived  some 
benefit  and  where  as  in  the  present  case  by  recovering  a 
verdict  the  parties  cannot  be  placed  in  the  exact  situat- 
ion in  which  they  originally  were  when  the  contract 
was  made.  Rusell  vs.  Gilmore,  54  111.  147;  Phoenix  Mu- 
tual Life  Ins.  Co.  vs.  Baker,  85  111.  410;  Fish  vs.  FarweiU 
160  111.  236;  Heffron  vs.  Rochester  Ins.  Co.  220  111.  514. 

The  judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded. 
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HEARD,  J. 

Appellant  filed  his  bill  in  chancery  in  the  Circuit 
Court  of  Greene  County  against  appellee,  asking  for  the 
specific  performance  of  a  contract  of  sale  of  real  estate 
and  thereafter  by  leave  of  court,  said  bill  was  amended. 
A  demurrer  was  sustained  to  the  amended  bill  and  appel- 
lant electing  to  stand  by  his  bill,  the  court  entered  a  de- 
cree dismissing  the  bill  as  amended  and  ordered  appel- 
lant to  pay  the  costs  of  the  proceeding  from  which  de- 
cree appellant  has  appealed  to  this  court. 

The  bill  as  amended  alleged  in  siobstance  that  appel- 
lant and  appellee  on  the  20th  day  of  May,  1920  entered 
into  a  verbal  agreement  and  sale  of  certain  lands  of 
which  appellant  was  owner  and  afterwards  signed  a 
memorandum  of  agreement  in  writing  respecting  the 
said  sale  and  purchase  in  the  words  following  to-wit: 

"THIS  INDENTURE,  Made  this  20th  day  of  May, 
A.  D.  1920,  between  Edward  H.  Trabue  party  of  the  first 
part,  and  Robert  L.  Bowman  party  of  the  second  part. 

WITNESSETH,  That  the  party  of  the  first  part  has 
this  day  sold  to  the  party  of  the  second  pai't,  the  follow- 
ing described  property  to-wit:  The  N.  \  and  the  S.  W. 
1-4  of  S.  W.  1-4  and  S.  |  of  S.  1-4  of  N.  W.  1-4  of  Section 
31,  Town  11,  N.  Range  10,  West  in  Greene  County,  111. 
together  with  all  appurtenances,  thereto  belonging  and 
now  thereon,  for  which  the  party  of  the  second  pait 
agrees  to  pay  the  sum  of  Sixty-four  Thousand  and  00-100 
Dollars,  ($64,000.00)  payable  as  follows:  Cash  in  Hand 
Thirteen  Hundred  and  00-100  Dollars,  receipt  whereof  is 
hereby  acknowledged.  Balance  note  for  Four  Thousand 
Dollars,  payable  March  1st,  1921,  the  receipt  whereof  is 
hereby  acknowledged  and  the  balance  March  1st,  1921, 
($58,700.00):  The  above  mentioned  note  to  be  without 
interest  until  maturity. 

The  party  of  the  first  part  is  to  furnish  to  the  party 
of  the  second  part,  or  assigns,  a  warranty  deed  and  a  good 
and  sufficient  abstract  of  title,  showing  a  good  title  of 
record  to  the  premises  hereinafter  described  in  the  party 


of  the  first  part,  on  or  before  March 
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1st,  1921,  assign  all 
insurance  on  said  buildings,  pay  all  taxes  and  assessments 
against  said  real  estate,  and  if  there  is  a  mortgage  on 
said  property,  pay  interest  and  taxes  thereon  up  to  March 
1st,  1921,  and  give  possession  by  March  1st,  1921. 

It  is  mutually  agreed  that  time  is  an  essential  ele- 
ment in  this  contract  and  it  is  further  agreed  that  in  case 
either  of  the  parties  hereto  fail  to  perform  the  stipulat- 
ions of  this  contract,  pr  any  part  of  the  same,  the  failing 
party  shall  pay  to  the  other  party  of  this  contract  the 
sum  of  Fifty-three  Hundred  Dollars  ($5300.00)  as  dama- 
ges for  non-fulfillment  of  contract. 

IN  TESTIMONY  WHEREOF,  the  parties  of  afore- 
said have  subscribed  their  names  the  date  above  men- 
tioned. 

Robert  L.  Bowman,  2nd  Party, 
Edward  H.  Trabue,  1st  Party." 

The  bill  further  alleges  that  the  defendant  paid  tne 
complainant  Thirteen  Hundred  Dollars  in  cash  and  de- 
livered to  him  his  promissory  note  in  the  sum  of  four 
Thousand  Dollars,  due  March  1st,  1921,  without  interest 
until  maturity,  both  as  a  part  of  the  purchase  price  for 
said  lands;  that  the  defendant  afterwards  paid  the  iicte 
before  the  maturity  thereof  and  accepted  a  surrender 
thereof  by  the  complainant;  that  since  the  execution  or 
said  agreement  the  said  defendant  entered  into  the  pos- 
session of  and  plowed  a  part  of  said  real  estate;  that  he 
purchased  wire  to  construct  a  fence  on  the  said  real  es- 
tate described  in  said  contract. 

The  said  bill  further  alleges  that  on  and  prior  to 
March  1st,  1921,  complainant  had  been  ready  and  willing 
and  was  able  to  perform  his  part  of  said  agreement;  that 
on  the  16th  day  of  February,  1921,  and  again  on  the  1st 
day  of  March,  1921  complainant  offered  and  tendered  to 
said  defendant  an  abstract  of  title  to  said  real  estate, 
showing  a  good  title  of  record  to  said  real  estate  in  said 
complainant;  that  the  defendant  refused  to  accept,-  re- 
ceive or  examine  said  abstract,  stating  in  each  of  said  oc- 
casions that  he  knew  the  title  to  said  real 
Page  2 

estate  was 
good  and  thereby  relieved  complainant  from  furnishing 
said  abstract;  that  on  and  prior  to  said  first  day  of  March, 
1921,  the  defendant  declared  to    the  complanant  his  in- 


tention  not  to  perform  his  part  of  said  agreement;  tiiat 
on  the  16th  day  of  February,  1921,  said  defendant  said 
to  complainant  that  he  would  not  take  the  farm  on  ac- 
count of  the  condition  of  things,  and  on  March  1st,  1921 
the  defendant  said  to  complainant  that  he  was  not  going 
to  take  the  place  as  the  bottom  had  fallen  out  of  pricss; 
that  by  the  defendant  declaring  his  intention  not  to  per- 
form his  part  of  said  agreement  he  thereby  waived  the 
tender  to  him  of  said  abstract,  deed  and  the  assignment 
to  him  of  said  insurance,  and  the  delivei-y  of  possession 
of  said  real  estate  to  him;  that  prior  to  March  1st,  1921, 
complainant  and  his  wife  executed  and  properly  acknow- 
ledged a  warranty  deed  for  all  of  said  real  estate  convey- 
ing said  real  estate  in  fee  to  the  said  Robert  L.  Bowman 
and  on  the  1st  day  of  March,  1921,  he  offered  to  deliver 
said  deed  to  said  defendant  and  demanded  fr^m 
said  defendant  the  payment  of  the  rest  of  the  money 
due  on  said  contract;  that  said  defendant  then  stated  to 
said  complainant  that  he  was  not  going  to  take  the  place 
because  the  bottom  had  dropped  out  of  prices  and  re- 
fused to  accept  said  deed  and  pay  $58,700.00,  the  balance 
of  said  purchase  price  and  perform  his  part  of  saia 
agreement. 

The  bill  further  alleges  that  there  was  no  incum- 
brances upon  said  real  estate,  that  all  taxes  and  assess- 
ments which  were  due,  or  that  would  become  alien  on 
said  real  estate  up  to  the  first  day  of  March,  1921,  had 
been  paid  by  said  complainant;  that  said  complainant  v/as 
ready  and  willing  to  deliver  possession  of  all  of  said  real 
estate  to  said  defendant  and  was  ready,  able  and  willing 
an  offered  to  carry  out  his  part  of  said  agreement  and  to 
execute  a  proper  conveyance  of  said  real  estate  to  said 
defendant  and  to  furnish  and  deliver  to  him  a  good  and 
sufficient  abstract  of  title  showing  a  good  title  of  record 
to  said  real  estate  in  said  complainant  and  to  assign  all 
insurance  on  the  buildings  on  said  real  estate;  that  the 
said  defendant  alleged  and  alleges  that  he  is  not  bound 
in  law  or  equity  to  carry  out  his  part  of  said  agreemenc, 
and  does  not  deny  or  claim  but  what 
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complainant  on  and 
prior  to  March  1st,  1921,  was  ready  and  willing  to  can-y 
out  his  part  of  said  agreement. 

The  prayer  of  said  bill  is  for  a  decree  requiring  spec- 
ific performance  of  said  contract  by  the  defendant. 

It  is  contended  by  appellee  that  by  the  terms  of  tne 


contract^tself,  it  appears  that  either  party  had  the  priv- 
ilege of  performing  the  contract,  or  failing  to  perform 
it,  of  psiyjng  to  the  other  party  $5300.00  as  damages  for 
nonperformance  and  that  therefore  a  court  of  equity  will 
not  decree  specific  performance. 

The  question  before  the  court  upon  this  appeal  is  not 
whether  after  a  full  hearing  a  court  of  equity  should  de- 
cree specific  performance.  The  only  question  before  us 
is,  does  the  bill  upon  its  face  state  a  cause  of  action  call- 
ing for  the  intervetion  of  a  court  of  Chancery? 

In  Carr  et  al  v.  Butterworth,  219  111.  App.  14,  it  was 
said:  "V/hen  a  contract  for  sale  contains  a  provision  for 
liquidated  damages  in  case  of  breach  a  court  of  equity 
will  not  for  that  reason,  alone  decline  to  enforce  it  in  a 
court  of  equity.  Lyman  v.  Gedney,  114  III.  388;  Koch  v. 
Streuter,  218  III.  546;  !V!:kelaiczak  v.  Krupps,  254  III.  203." 
in  Gronowski  v.  Jozefowicz,  291  III.  266,  it  was  said:  "If 
it  had  been  stipulated  in  the  written  agreement  that  up- 
on a  failure  to  perform  the  contract  the  party  refusing 
to  perform  shall  pay  $500.00  as  liquidated  damages,  that 
provision  would  not  prevent  a  court  of  equity  from  de- 
creeing a  specific  performance." 

It  is  claimed  by  appellee  that  appellant  by  the  ac- 
ceptance of  the  amount  of  the  stipulated  damages  for 
nonperformance  of  the  contract  is  barred  from  enforcing 
a  specific  performance  of  the  contract  in  a  court  of 
equity.  The  bill  does  not  allege  that  appellant  accepted 
the  amount  of  the  stipulated  damages  for  the  nonper- 
formance of  the  contract.  The  allegations  of  the  bill  in 
respect  to  the  payment  of  the  sums  of  $1300.00  and  $4,- 
000.00  are  that  said  sums  were  paid  as  a  part  of  the  pur- 
chase price  of  the  land. 
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We  are  of  the  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  amended  bill.  The  decree 
of  the  Circuit  Court  is  reversed  and  the  cause  remandel 
with  directions  to  the  Circuit  Court  to  overrule  the  de- 
murrer to  the  amended  bill. 
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April  Term  A.  D. 

George  Carp\  as  Administrator  of/the  Estate  of  Joseph 
Carp,  Deceased,  Defendant   inrError, 

/ 

y 

John  Gudausky/^i'laintiff  in  Error. 

Writ  of  Erro^o  Vermilion  County.  .     .^.^ 

HEARD,  J.  .^  jL.xl*     O*^/^ 

This  is  an  action  on  the  case  brought  by  defendant 
in  error,  George  Carp,  as  the  administrator  of  the  es- 
tate of  Joseph  Cai'p,  his  fourteen  year  old  son,  who  died 
as  the  result  of  injuries  received  in  a  collision  with  the 
automobile  of  the  plaintiff  in  error,  while  the  boy  was 
riding  a  bicycle  on  a  public  street  in  the  Village  of  West- 
ville,  Vermilion  County. 

The  trail  resulted  in  a  judgment  of  $2,000  in  favor 
of  defendant  in  error,  to  review  which  judgment  plain- 
tiff in  error  has  sued  out  a  writ  of  error  from  this  coiu't. 

It  is  earnestly  insisted  that  the  verdict  of  the  jury 
is  contrary  to  the  manifest  weight  of  the  evidence  in 
the  case.  As  the  case  must  be  reversed  and  remanded 
on  other  grounds  we  do  not  deem  it,  proper  to  discuss 
this  question. 

At  the  request  of  defendant  in  error  the  court  gave 
the  jury  the  following  instruction: 

The  Court  instructs  the  jury  that  in  suits  brought 
to  recover  damages  for  the  death  of  a  minor  child,  if 
the  proof  shows  that  such  minor  child  left  a  father  or 
mother  who  were  entitled  to  his  services,  then  the  law 
presumes  that  there  has  been  a  pecuniary  loss  to  the 
father  or  mother  from  the  death  of  such  child,  for  which 
compensation  may  be  allowed."  This  instruction  is  de- 
fective in  not  being  terminated  by  the  words  "if  you 
find  a  verdict  in  favor  of  the  plaintiff"  or  their  equiva- 
lent. 

The  court  also  gave  to  the  jury  an  instruction  as 
follows: 

"The  court  instructs  the  jury  that  if  you  find  a  ver- 
dict in  favor  of  the  plaintiff,  then  you  are  not  confined 
in  assessing  the  damages  to  the  pecuniary  value,  if  any, 
of  the  services  of  the  deceased  child  to  his  next  of  kin 
until  he  would  have  arrived  at  the  age  of  twenty-one^  but 
the  jury  may  consider  the  pecuniary  benefit,  if  any, 
which  the  next  of  kin  might  have  derived  from  said  de- 


ceased  at  any  of  his  life,  had  he  not  been  killed."  The 
damages  which  a  jury  may  give  in  a  case  of  this  nature 
where  they  find  a  verdict  for  the  plaintiff  are  such  dama- 
ges as  the  jury 

Page  1 
shall  deem  a  fair  and  just  compen- 
sation with  reference  to  the  pecuniary  injuries  resulting 
from  the  death  of  deceased  to  his  next  of  kin. 

While  it  is  not  necessary  that  any  witness  shall  have 
expressed  an  opinion  as  to  the  amount  of  such  damages 
and  the  jury  may  fix  such  sum  as  they  deem  such  just 
and  fair  compensation,  their  finding  must  be  based  upon 
the  evidence  in  the  case  viewed  in  the  light  of  their 
knowledge,  intelligence,  observation  and  experience  in 
the  affairs  of  life.  The  damages  allowed  must  not  be 
speculative  or  conjectural  or  be  in  compensation  of 
such  pecuniary  benefit  which  the  next  of  kin  "might 
nave  derived"  from  deceased  at  any  age  of  his  life  had 
he  not  been  killed.  Deceased  had  he  lived  "might  have 
become  fabulously  wealthy  and  he  "might"  have  lavish- 
ed his  wealth  upon  his  next  of  kin,  but  it  is  not  reason- 
ably certain  from  the  evidence  that  he  would- have  done 
so.  The  only  damages  which  the  jury  can  allow  are  such 
damages  as  the  jury  shall  deem  from  the  evidence  to  be 
fair  and  just  compensation  to  the  next  of  kin  for  the 
pecuniary  injury  which  the  evidence  shows  they  Have 
sustained  from  such  death  and  for  such  pecuniary  injur- 
ies as  the  evidence  shows  when  considered  by  the  jury 
in  the  light  of  their  knowledge,  intelligence,  observation 
and  experience  in  life  are  reasonably  certain  to  result  to 
such  next  of  kin. 

For  the  error  in  giving  instructions  the  judgment  is 
reversed  and  the  cause  remanded. 
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ppeal  from  Clark. 


HEARD,  J. 

Hester  Kline,  filed  her  claim  in  the  county  court  of 
Clark  county,  Illinois,  against  the  estate  of  Elizabeth 
Kline,  deceased,  for  $1,000  for  "care,  attention,  washing, 
nursing,  general  housework  and  supplies  furnished  said 
deceased  for  5  years  before  her  death."  The  case  was 
tried  in  the  county  court  without  a  jury  and  judgment 
obtained  by  the  claimant  against  the  estate  in  the  sum 
of  $1,000,  from  which  an  appeal  was  taken  to  the  cir- 
cuit court.  The  claimant  amended  her  claim  by  increas- 
ing the  demand  to  $2,000  and  upon  the  case  being  tried 
before  the  Court  and  jury  a  judgment  was  obtained  in 
the  sum  of  $2,000  from  which  an  appeal  was  taken. 

Elizabeth  Kline  was  84  years  of  age  living  in  her 
lifetime  in  Casey,  Clark  County,  Illinois.  Appellee  was 
the  wife  of  Henry  Kline,  a  nephew  of  Elizabeth.  Appel- 
lee resided  with  her  husband  in  the  country  about  8 
miles  from  Casey. 

While  the  evidence  shows  that  at  various  times  ap- 
pellee went  to  the  home  of  Elizabeth  taking  her  fruit, 
vegetables  and  other  provisons  and  while  there  perform- 
ed services,  it  is  claimed  by  appellant  that  under  the 
evidence  by  reason  of  the  relationship  of  the  parties  the 
presumption  is  that  the  services  were  rendered  gratious- 
ly.  Mrs.  Bowles  a  witness  for  appellee,  testified  that  on 
difi"erent  occasions  Elizabeth  Kline  promised  appellee  pay 
for  provisions  and  work. 

In  Hudson  vs.  Hudson,  218  111.  App.  559,  it  was  said: 
"In  this  case  the  evidence  clearly  shows  repeated  expres- 
sions by  the  deceased  which  indicated  his  appreciation  of 
the  value  of  the  services  which  the  claimant  rendered 
for  him,  and  that  he  expected  to  pay  her  for  them.  Some 
of  these  expressions  were  made  within  the  hearing  of 
the  claimant,  and  under  circumstances  that  indicated 
that  the  deceased  had  an  understanding  with  the  claim- 
ant about  the  matter  of  payment.  The  intention  of  the 
deceased  to  pay  her,  having  been  brought  to  her  atten- 


ton,  it  is  a  reasonable  inference  from  the  evidence  that 
the  claimant  expected  that  the  deceased  would  carry  out 
his  intention  and  promise  to  pay  her,  and  that  she  there- 
fore understood  and  expected  such  payment  to  be  made 
and  the  jury  were  warranted  in  drawing 
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this  inference  from  the 
evidence." 

We  think  the  evidence  of  Mrs.  Bowles  was  sufficient 
to  require  the  submission  of  the  case  to  the  jury  as  far 
as  this  question  was  concerned. 

It  is  claimed  that  the  court  erred  in  allowing  two 
witnesses  who  had  been  present  in  court  and  heard  the 
testimony  of  some  of  claimant's  witnesses  give  their  op- 
inions, based  upon  the  testimony  which  they  had  heard 
without  qualifying  such  witnesses  as  experts.  Had  this 
objection  been  made  at  the  proper  time  it  would  have 
been  well  taken  cite  of:  Lou  Forest  vs.  Buirday  276  111. 
38.  It  was  not  however,  raised  in  the  trial  court  a.id 
cannot  be  considered  here.  The  objection  made  was  a 
specific  one  in  each  instance  and  each  time  in  overruling 
the  objection  the  court  said:  "If  that  is  the  only  object- 
ion it  will  be  overruled"  thereby  intimating  that  the  ques- 
tions were  objectionable  in  some  other  respect. 

It  is  contended  that  the  judgment  is  not  sustained 
by  the  evidence  in  the  case.  To  sustain  a  judgment  for 
$2,000  upon  a  claim  originally  filed  for  $1,000  the  evidence 
as  to  the  services  rendered  and  goods  furnished  should 
be  clear  and  specific  and  the  evidence  should  show  what 
■jhey  were  reasonably  worth  at  the  time  and  place  in  ques- 
tion and  the  judgment  must  be  based  upon  competent 
evidence. 

We  are  of  the  opinion  especially  in  view  of  the  fact 
that  claimant  filed  her  claim  in  the  county  court  for 
$1000  that  the  judgment  for  $2,000  is  not  sufficient  sus- 
tained by  clear,  specific  and  competent  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 
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In  the  matter  of  th§  Conservj^rorship  of  William  Elder 
Karr. 


Appliai^rom  McLean. 


HEARD,  J. 

June  12,  1911,  Wm.  E.  Karr,  being  deeply  involved 
in  financial,  marital,  and  other  difficulties,  entered  into 
an  agreement  with  appellant  whereby  appellant,  as 
trustee,  assumed  the  control  and  management  of  Karr's 
affairs  and  continued  to  act  as  such  trustee  until  Sept.  'zl,- 
1911,  when  Karr  was,  by  the  county  court,  adjudged  to 
be  a  spendthrift  and  drunkard  and  appellant  was  duly 
apponted  as  conservator  of  Karr's  estate. 

Karr  was  the  owner  of  200  acres  of  land  in  McLean 
county  inventoried  at  $44,000  upon  which  there  was  a 
mortgage  indebtedness  of  $17,000  and  accured  interest. 
Karr  also  had  a  contract  for  the  purchase  of  744  acres 
of  California  land  upon  which  he  had  paid  $17,000  and 
agreed  to  pay  a  balance  of  $33,000.  Karr  had  about 
$12,000  additional  outstanding  indebtedness.  When  ap- 
pellant took  charge  of  Karr's  affairs  foreclosure  of  the 
mortgage  on  the  McLean  county  farm  was  threatened 
and  the  California  contract  was  in  danger  of  forfeiture 
as  Karr  was  without  funds  and,  by  reason  of  his  lack  of 
financial  ability  and  his  dissipated  habits,  he  was  in  dan- 
ger of  losing  all  his  property.  Karr  also  had  about 
$4,000  worth  of  personal  property  consisting  of  live  stock 
and  farm  machinery  on  the  McLean  county  farm.  Prior 
to  June  12,  1911,  Karr  had  been  absent  from  home  on 
a  spree  for  about  six  weeks  and  his  live  stock  and  other 
property  were  suffering  from  lack  of  proper  attention. 

Appellant  assumed  the  management  of  Karr's  af- 
fairs, took  him  out  to  the  farm  and  effected  a  temporary 
reconciliaton  with  his  wife  and  had  the  property  proper- 
ly taken  care  of  and  prepared  for  sale;  appellant  during 
the  first  90  days  spending  about  half  of  his  time  upon  the 
farm. 

During  the  time  of  his  trusteeship  Appellant  recei- 
ved from  sales  of  personal  property  and  other  sources 
$7,727.77  and  disbursed  $7,942.92,  which  left  a  balance 
due  appellant  of  $215.15. 

Nov.  22,  1911,  appellant  procured  a  loan  upon  the 
farm  to  meet  the  pressing  indebtedness  and  in  the  early 
part  of  1912  entered  into  a  contract  for  the  sale  of  the 
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farm  for  $50,000. 

On  April  24,  1912,  appellant  made  a  report  as  con- 
servator, which  was  approved  by  the  county  court.  This 
report  showed  receipts  of  of  $54,364.23;  disbursements,  $31,- 
745.06;  balance,  $22,619.17.  This  report  was  approveC 
and 

the  balance  appellant  was  authorized  by  the  cour.ty 
court  to  apply  on  the  completion  of  the  purchase  of  tht 
California  land,  appellant  agreeing  to  advance  from  his 
private  funds  the  remaining  sum  necessary  to  complete 
the  purchase. 

Dec.  27,  1912,  appellant  filed  a  report  as  conservator 
showing  receipts  which  with  the  balance  on  hand  at  the 
lime  of  his  last  report  amounted  to  $24,507.43.  The  dis- 
Dursements  amounted  to  $20,459.96,  leaving  a  balance  on 
hand  of  $4,047.77.  In  this  report  he  represented  that 
he  was  entitled  to  the  sum  of  $500  for  his  services  as 
trustee  and  to  the  sum  of  $4,100,  for  services  as  conser- 
vator and  trustee  of  Louise  Karr,  the  wife,  up  to  the 
time  of  filing  his  next  report.  This  report  was  approved 
by  the  county  court. 

August  20,  1914,  appellant  filed  his  report  as  conser- 
vator in  the  county  court  showing  receipts,  including  the 
balance  on  hand  at  his  last  report  of  $15,809.78,  and  dis- 
bursements of  $16,219.97.  This  latter  amount  included 
$4,600  allowed  to  appelant  for  his  services  as  trustee  and 
conservator.  This  report  was  approved  by  the  county 
court. 

November  20,  1917,  appellant  filed  his  conservators 
report  in  the  county  court  showing  disbursements  of  $21,- 
543.91;  receipts,  $5,254.46,  leaving  a  deficit  of  $16,289.45, 
which  was  caused  by  payment  on  the  California  land. 
October  9,  1918,  appellant  filed  his  conseiwators  report  in 
the  county  court  reporting  the  sale  of  the  California  land 
for  $50,310.00  and  showing  total  disbui'sements,  mostly 
in  the  repayment  of  loans  at  the  bank  which  had  oeen 
procured  on  appellant's  personal  credit,  of  $18,499.95, 
leaving  a  balance  on  hand  of  $32,393.89,  which  balance 
was  invested  in  government  bonds. 

In  his  report  of  Nov.  20,  1917,  appellant  claimed  com- 
mission at  5%  on  $5,264.52,  amounting  to  $263.22.  In 
his  report  of  Oct.  1918,  appellant  claimed  for  services 
rendered  in  the  sale  of  the  Calfornia  land  at  3'"c  of  the 
selling  price  which  claim  is  $1753.55.  In  his  report  of 
November  20,  1917  appellant  reported  that  he  had  not 
paid  himself  the  sum  of  $4,600  previously  allowed  but  that 


he  had  used  the  same  to  apply  on  the  payment  of  the 
California  land  in  order  to  avoid  the  necessity  of  borrow- 
ing this  amount  from  the  bank  and  had  charged  $887.04 
interest  thelreon. 

Objections  were  filed  to  the  report  of  Oct.  1918,  on 
behalf  of  Karr  and  Martin    A.  Brennan  was    appointed 
guardian  ad  litem  for  Karr.     The 
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objections  were  as  to  the 
amount  of  commissions  claimed  by  appellant  for  his  ser- 
vices as  trustee  and  conservator  and  as  to  the  item  of 
$887.04  claimed  for  interest. 

After  hearing  the  objections  the  county  court  sus- 
tained the  objections  and  entered  an  order  disallowing 
the  interest  item  and  allowing  appellant  $300  for  his 
services  as  trustee  and  setting  aside  the  allowance  of 
$4,100  and  allowing  appellant  $500  per  year  for  seven 
years  of  services  making  a  total  of  $3,800  for  his  entire 
services  as  trustee  and  conservator. 

From  this  order  appellant  appealed  to  the  circuit 
court  where  upon  a  hearing  a  like  order  was  entered  y 
the  circuit  court,  from  which  order  appellant  has  appeal- 
ed to  this  court. 

It  is  contended  by  appellant  that  the  order  of  the 
circuit  court  is  manifestly  contrary  to  the  evidence  in  the 
case. 

Sec.  36,  Chap.  86,  Rev.  Stats,  of  111.  provides  "Con- 
servators on  settlement  shall  be  allowed  such  fees  and 
compensation  for  their  services  as  shall  seem  reasonable 
and  just  to  the  court." 

On  the  hearing  in  the  circuit  court,  appellant  testi 
fied  in  detail  as  to  the  services  rendered  by  him  and  by 
his  testimony  showed  that  Karr's  financial  affairs  were 
very  involved  and  that  without  the  efforts  of  a  conser- 
vator practically  the  entire  estate  would  have  been  iost. 
Karr's  title  to  his  McLean  county  farm  was  defective  ana 
he  became  involved  in  expensive  litigation  with  his  wife 
with  reference  to  a  divorce  and  the  duties  of  the  con- 
servator were  rendered  unusually  onerous  by  reason  oi 
the  conduct  of  Karr  and  his  wife,  who  prevented  him 
from  procuring  a  loan  on  the  California  land  and  necessi- 
tated the  loaning  of  appellant's  personal  credit  to  the 
conservatorship.  The  evidence  tends  to  show  that  in- 
stead of  Karr  and  his  wife  assisting  appellant  in  his  ef- 
forts to  conserve  the  estate  their  efforts  were  directed  in 
a  contrary  direction.     One  phase     of  this  conservator^ 


ship  was  before  this  court  in  Karr  vs.  Rust,  217  111.  App. 
555. 

Three  witnesses  who  had  knowledge  of  appellant's 
services  and  who  were  acquainted  with  the  value  of  such 
services  respectively  gave  it  as  their  opinions  that  ap- 
pellants service  were  reasonably  worth  $10,000;  8,000 
and  $7,500. 
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Appellee  contends  that  the  court  in  fixing  fees  is 
not  bound  to  follow  the  testimony  of  witnesses,  but 
should  exercise  an  independent  judgment  in  passing  on 
the  question  of  fees  in  any  given  case  and  cities  Gentle- 
men vs.  Sanitary  Dist.  260  111.  317  and  Remke  vs.  Sani- 
tary Dist.  260  111.  380,  in  support  of  their  contentions. 
These  were  cases  where  the  court  was  required  to  fix  an 
attorneys  fee  and  the  holding  was  that  the  court  having 
knowledge  on  the  subject  could  and  should  take  into 
consideration  his  own  knowledge  of  the  services. 

Appellee  also  cites  Askew  vs.  Hudgens,  99  111.  468 
and  Griswold  vs.  Smith  214  111.  323.  The  fees  involved 
in  these  cases  vrere  the  fee  of  executors.  In  the  latter 
case  the  court  passed  no  opinion  upon  the  merits  of  the 
case,  but  dismissed  the  appeal  on  the  ground  that  the 
order  appealed  from  was  not  an  appealable  order.  Con- 
servator's fees  differ  in  many  respects  from  those  of  an 
administrator.  The  administrator  or  executor  simply 
closes  the  estate  and  his  fees  are  for  the  routine  pro- 
ceedings in  such  cases  and  in  such  case  the  county  judgo 
should  have  a  better  knowledge  of  the  reasonable  value 
of  such  services  than  any  other  person.  On  the  other 
hand  it  is  the  duty  of  the  conservator  to  conserve  the  es- 
tate and  while  his  services  are  performed  under  the  or- 
der of  the  court,  the  services  vary  with  each  particulai* 
estate  and  are  very  frequently,  as  in  the  present  casej 
of  such  character  that  a  court  would  have  no  special 
reason  for  having  knowledge  of  their  value. 

It  is  contended  by  appellee  on  the  authority  of  As- 
kew vs.  Hudgens  supra  and  Griswold  vs.  Smith,  supra, 
that  the  county  judge,  from  his  familiarity  with  the  af- 
fairs of  the  estate,  with  the  labor  and  difficulty  attend- 
ing its  settlement,  and  with  the  amount  of  any  former 
allowances  he  may  have  made,  enjoys  peculiar  mear-s  of 
knowledge  for  determining  what  would  be  the  proper 
amount  of  compensation  to  be  made  to  the  conservator 
for  his  services,  and  that  when  such  judge,  in  view  of  all 
circumstances,  has  exercised  his  judgment  in  the  matter, 


and  determined  what  is  the  proper  compensation  to  be 
allowed  the  conservator  for  his  services,  it  would  be  a 
plain  case  of  the  wrongful  exercise  of  judgment  which 
would  justify  another  court  in  increasing  the  allowance. 

This  is  the  rule  laid  down  in  Askew  vs.  Hudgens, 
^>upra,  as  to  administration,  but  unfortunately  for  appel- 
lee's contention  as  to  its  application  to  the  facts  of  this 
particular  case  neither  the  county  judge  or  the  judge  of 
the  circuity 

Page  4 
court  from  whose  orders  the  appeals  were 
taken  were  incumbents  of  their  respective  position.' 
when  the  greater  portion  of  the  services  were  rendered 
so  had  no  reason  to  have  any  special  knowledge  on  the 
subject,  while  the  county  judge  under  whose  orders  the 
services  were  rendered  fixed  the  value  of  a  portion  of 
such  service  at  $4,600.00. 

It  is  urged  by  appellee  that  as  appellant  was  allow- 
ed in  his  reports  sums  aggregating  $4455.72  for  attor- 
neys fees  that  that  fact  should  be  taken  into  consider- 
ation in  fixing  his  fees.  Appellant  reported  to  the 
court  the  specific  amounts  paid  for  attorney's  fees  and 
as  no  objection  was  filed  to  them  by  appellee  we  mi.st 
assume  that  such  payments  were  necessary  and  reason- 
able and  therefore  the  only  effect  of  such  evidence  is  to 
show  that  appellants  duties  were  of  an  unusually  intri- 
cate nature. 

While  under  the  law  the  county  judge  is  given  a 
discretion  in  fixing  the  fees  of  a  conservator,  this  discre- 
tion is  not  an  arbitrary  one,  but  must  have  for  its  basis 
the  evidence  in  the  case.  While  it  is  the  rule  that  when 
such  judge  in  view  of  all  the  circumstances  has  exercised 
his  judgment  and  determined  the  proper  compensation 
to  be  allowed  a  court  of  review  will  not  change  the 
amount  unless  it  is  against  the  manifest  weight  of  the 
evidence.  It  is  also  the  rule  that  when  the  amount  so 
fixed  is  against  the  mnaifest  weight  of  the  evidence  the 
court  will  do  so.     People  vs.  Ballans,  294  111.  551. 

We  are  of  the  opinion  that  the  order  of  the  circuit 
court  is  manifestly  against  the  weight  of  the  evidence 
and  the  order  is  therefore  reversed  and  the  cause  re- 
manded as  to  the  amount  which  should  be  allowed  ap- 
pellant for  his  services  as  trustee  and  conservator. 
Page  5 


General  No.  1455 


April  Term  A.  D.  1922 
E.  Munson,  Appellant 


Qee  Minor,  Appi^lee. 
Anneal  frmjl^helby, 


No.  29 


HEARD,  J. 


22  7  I.A.  62£ 


<:i 


This  is  an  appeal  from  a  judgment  in  favor  of  appel- 
lee in  an  action  of  forcible  entry  and  detainer  broughc 
by  appellant  before  a  Justice  of  the  Peace  and  heard 
upon  appeal  in  the  circuit  court  of  Shelby  County. 

T.  C.  Dove  and  F.  R.  Dove  were  the  owners  of  cer- 
tain real  estate  in  the  town  of  Windsor  in  Shelby  county 
and  on  July  9,  1918,  they  entered  into  an  agreement  with 
Dee  Minor,  appellee,  upon  certain  conditions  therein 
named  to  convey  said  premises  to  him  by  warranty  deed 
and  appellee  entered  into  possession  of  the  premises  un- 
der the  contract  and  retained  such  possession  until  the 
time  of  the  trial.  On  August  15,  1919,  appellee  assigned 
all  his  rights,  title  and  interest  in  that  agreement  to  one 
Fraze  Carmon,  and  on  that  day  Carmon  assigned  all  his 
rights,  title  and  interest  in  the  same  agreement  to  W. 
B.  Richards.  On  November  20,  1919,  Richards  assigned 
all  his  rights,  title  and  interest  to  the  Commercial  State 
Bank.  On  June  22,  1920,  Dee  Minor,  appellee,  again  as- 
signed all  his  rights,  title  and  interest  therein  to  Henry 
Munson,  appellant.  All  these  assignments  were  made 
as  collateral  to  secure  loans  made  to  appellee. 

On  July  30,  1920,  T.  C.  Dove  and  wife,  F.  R.  Dove  and 
Dee  Minor  and  wife  conveyed  to  appellant  by  warranty 
deed,  the  same  premises,  described  in  the  agreement  be- 
tween the  Doves  and  appellee  of  date  July  9,  1918,  re- 
leasing and  waiving  homestead.  On  July  31,  1920,  appel- 
lant entered  into  an  agreemnt  with  Dee  Minor,  appellee, 
upon  certain  conditions  therein  named  to  convey  to  him 
by  warranty  deed  the  premises  in  controversy.  On  Oct- 
ober 4,  1920.  appellee  assigned  all  his  rights,  title  and  in- 
terest in  this  last  agreemnt  to  E.  T.  Swiney. 

On  April  19,  1921,  appellee,  the  Doves  and  their 
wives  made  a  quit  claim  deed  of  the  premises  in  contro- 
versy to  appellant  to  correct  a  mistake  in  the  descrip- 
tion of  the  property  in  the  deed  of  July  30,  1920. 

On  July  13,  1921,  appellant  caused  a  written  demand 
for  possession  of  the  premises  to  be  served  upon  appellee 


and  possession  not  being  given,  this  suit  was  brought. 

Section  6,  Chap.  2,  Rev.  Stats.  111.,  provides  that  an 
action  of  Forcible  Entry  and  Detainer  may  be  maintain- 
ed "When  lands  or  tenements  have 
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been  conveyed  by  and 
grantor  in  possession,  *  *  and  the  grantor  in  possession, 
*  *  *  refuses  or  neglects  to  surrender  possession  there- 
of after  demand  in  writing  by  the  person  entitled  there- 
to or  his  agent."  It  is  contended  by  appellant  that  ap- 
pellee having  conveyed  the  premises  in  question  to  ap- 
pellant and  having  refused  to  surrender  possession  there- 
of after  demand  in  writing,  that  these  facts  are  conclus- 
ive and  that  upon  such  facts  being  shown  appellant  was 
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entitled  to  recover. 

The  action  of  forcible  entry  and  detainer  is  a  pos- 
sessory action  and  to  entitle  a  plaintiff  to  recover  under 
the  provisions  of  the  statute  above  quoted  or  any  other 
provisions  of  such  statute,  he  must  show  that  he  is  en- 
titled to  the  possession  of  the  premises.  It  is  not  suffi- 
cient to  show  that  the  defendant  is  not  entitled  to  t?ie 
possession. 

There  is  evidence  in  the  record  tending  to  show  that 
while  appellee's  deeds  to  appellant  were  absolute  in  form 
they  were  in  fact  intended  as  a  mortgage  to  secure  an 
indebtedness  from  appellee  to  appellant  and  it  is  con- 
te:ided  by  appellee  that  under  the  rule  laid  down  in  West 
vs.  Frederick,  62  111.  191,  the  grantee  in  a  deed  absolute 
in  form,  but  in  fact  a  mortgage,  can  not  maintain  for- 
cible entry  and  detainer  against  the  grantor.  This  posi- 
tion seems  to  be  sustained  by  the  weight  of  authority. 

By  the  terms  of  the  contract  for  a  deed  of  July  0I7 
1920,  between  appellant  and  appellee,  appellee  was  eni;it- 
led  to  the  possession  of  the  premises  so  long  as  he  made 
the  paym^ents  and  performed  the  covenants  or  agree- 
ments on  his  part  to  be  performed.  It  was  only  on  his 
failure  so  to  do  that  appellant  would  "have  the  right  to 
re-enter  and  take  possession  of  the  premises  aforesaid 
with  notice."  There  is  no  evidence  in  the  record  that  ap- 
pellee failed  to  make  any  of  the  payments  or  to  perform 
any  of  the  covenants  or  agreements  specified  in  the  ag- 
reement to  be  performed  by  him. 

We  are  of  the  opinion  that  the  judgment  of  the  cir- 
cuit court  is  sustained  by  the  evidence  in  the  case  a.ad 
the  judgment  is  affirmed. 
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HEARD,  J. 

This  is  an  appeal  from  a  judgment  in  favor  of  apel- 
iee  against  appellant  for  costs  and  in  bar  of  an  action 
in  assumpsit  brought  by  appellant  against  appellees,  Dec. 
29,  1920,  to  recover  an  advance  payment  of  $2,000  made 
by  appellant  to  appellees  upon  a  land  purchase  contract. 

The  declaration  consisted  of  the  common  counts  and 
a  special  count  setting  up  a  contract  between  appellees 
and  Branham  by  which  appellees  agreed  to  sell  to  Bran- 
ham  certain  real  estate;  that  said  contact  had  been  as- 
signed by  Branham  to  Brice  Squires;  that  the  contract 
specified  that  appellees  should  furnish  an  abstract  of 
title  showing  good  and  sufficient  merchantable  title  as 
of  date  of  sale;  that  it  was  also  stated  in  the  contract 
that  in  the  event  of  any  defects  being  found  in  the  title 
making  the  same  unmerchantabe,  that  appellees  were  to 
have  a  reasonable  time  in  which  to  correct  the  same;  that 
Branham  made  an  advance  payment  of  $2,000;  that  ap- 
pellees failed  to  furnish  to  appellant  a  good,  sufficient 
and  merchantable  title  to  said  lands  as  of  the  said  date 
of  sale;  and  further  that  appellees  did  not  keep  their 
promise  to  correct  the  defects  in  such  title,  so  as  to  make 
the  same  merchantable  within  a  reasonable  time. 

Appellees  filed  a  plea  of  the  general  issue  and  a  pica 
denying  that  Squires  was  ready  and  willing  to  pay  the 
balance  of  the  purchase  money  and  to  carry  out  his  part 
of  the  contract,  and  alleging  that  appellees  did  not  fail, 
neglect  or  refuse  to  make  Squires  a  merchantable  title  to 
said  lands  in  a  reasonable  time. 

It  appears  from  the  evidence  that  on  March  6;  1920, 
at  the  office  of  Ralph  B.  Holmes,  an  attorney,  at  Dan- 
ville, 111.,  a  contract  for  the  sale  and  purchase  of  120  ac- 
res of  land  was  drawn  up  and  signed  by  appellees  and 
Branham  (it  being  understood  before  the  deal  was  clos- 
ed that  the  real  purchaser  was  Squires).  It  stipulated 
for  a  purchase  price  of  $29,040,  of  which  $2,000  was  paid 
cash  in  hand.  The  transfer  was  to  be  by  warranty  deed, 
which  was  to  be  exectued  by  appellees  and  placed  in  the 


custody  of  Holmes  for  final  delivery. 
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The  contract  specified  that  the  seller  should  furnish 
an  abstract  of  title  "showing  good  and  sufficient  mer- 
chantable title  in  first  parties,  as  of  date  of  sale." 

It  is  also  stated  in  the  contract  that  in  the  event  of 
any  defects  being  found  in  said  title  making  the  same 
unmerchantable,  that  appellees  were  to  have  a  reason- 
able time  in  which  to  correct  the  same. 

It  appears  from  the  evidence  that  it  was  then  and 
there  agreed  that  the  abstract  of  title  should  be  submit- 
ted to  George  F.  Rearick,  of  the  firm  of  Rearick  &  Meeks 
attorneys,  for  examination,  as  to  the  title,  on  behalf  of 
the  purchaser. 

An  abstract  certified  to  March  5,  1920,  was,  within  a 
few  days  after  the  signing  of  the  contract,  delivered  to 
the  above  firm. 

Under  date  of  March  17,  1920,  said  attorneys  gave  a 
written  opinion,  in  which  defects  were  pointed  out,  and  con- 
cluding that  in  their  opinion  the  title  could  not  be  ap- 
proved as  merchantable,  unless  other  facts  not  shown  of 
record  should  make  it  so.  The  opinion  asked  for  certain 
inform.ation  concerning  a  family  of  the  name  of  White, 
who  were  parties  to  a  partition  suit  which  involved  tne 
premises  in  question.  An  affidavit  by  two  of  the  White 
sisters  was  procured  and  thereupon  the  abstract  with  the 
affidavit  and  a  written  citation  of  authorities  was  again 
submitted  to  the  attorneys  for  the  purchaser,  and  on  Apr- 
il 14,  1920,  said  attorneys  again  gave  their  written  opin- 
ion that  they  would  not  approve  the  title  as  merchant- 
able and  suggested  that  the  matter  should  be  cured  by 
quiet  title  proceedings.  The  terms  of  court  of  Vermilion 
county  are  in  May,  October  and  January. 

The  last  day  for  publiciation  for  the  May,  1920  term 
was  April  16th.  Appellees  lived  at  Ridgefarm,  18  miles 
from  Danville.  They  were  immediately  notified  of  the 
opinion  of  appellant's  attorneys  and  authorized  Mr.  Hol- 
mes to  take  the  necessary  steps  to  correct  the  title  on 
the  following  day. 

The  abstract  offered  in  evidence  shows  that  the  per- 
sons to  be  made  parties  to  the  suit  were  many  and  wide- 
ly scattered  and  that  it  would  be  absolutely  impossiule 
for  anyone  even  familiar  with  the  facts  to  prepare  a  bill 
to  quiet  title,  ascertain  who  were  the  necessary  parties, 
and  secure  the  necessary  affidavits  within  the  two  days 


time. 

A  bill  to  quiet  the  title  was  filed  for  the  succeeding 
October 
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term  of  court;  a  decree  was  had  quieting 
title  in  Mary  L.  Gerrard;  the  abstract  was  extended  and 
furnished  to  Rearick  &  Meeks,  attorneys  for  appellants. 
It  was  then  discovered  by  Mr.  Rearicks  that  only  three 
weeks  publication  notice  had  been  had  to  non-resident 
heirs  instead  of  the  four,  required  by  statute^  through 
error.  The  decree  was  thereupon  vacated  and  leave  tak- 
en to  amend  the  bill,  which,  after  consultation  with;  and 
suggestions  from,  appellants  attorneys,  was  done,  a  new 
affidavit  of  non  residents  filed  and  publication  for  the 
January  1921  term  of  court. 

On  Nov.  27,  1920,  Squires  notified  appellees  by  letter 
that  they  had  not  complied  with  their  contract,  had  not 
furnished  a  merchantable  title  and  had  not  corrected  the 
defects  within  a  reasonable  time  and  gave  notice  that  he 
rescinded  the  contract  and  demanded  the  payment  of 
$2,000  which  had  been  made  by  Branham  together  with 
interest  and  damages. 

Upon  the  trial  the  court  held  that  at  the  time  of  the 
comencement  of  the  suit  the  title  had  not  been  made 
merchantable. 

Under  the  pleadings  and  evidence  in  the  case  the 
only  question  which  arises  upon  this  record  is  whether  or 
not  on  Nov.  27,  1920,  a  reasonable  time  had  elapsed  witb.- 
in  which  to  correct  the  defects  in  the  title  and  make  it 
merchantable. 

It  is  contended  by  apellant  that  the  facts  being  prac- 
tically undisputed  this  court  should  hold  as  a  matter  of 
law  that  a  reasonable  time  had  elapsed.  In  Morris  vs. 
Wibaux,  159  111.  627,  it  was  said:  "The  law  cannot  pre- 
scribe in  general  what  shall  be  a  reasonable  time  except 
on  certain  and  determined  facts,  because  the  questio}! 
must  depend  upon  the  situation  of  the  parties  and  cir- 
cumstances peculiar  to  each  case.  Where  the  law  itself 
prescribes  what  shall  be  reasonable  time  in  respect  to  a 
given  subject  the  question  is  one  of  law,  and  the  jury  is 
confined  to  finding  the  facts  as  to  the  subject.  Whenever 
the  special  facts  are  such  that  the  court  cannot  by  the 
aid  of  any  legal  rule  or  principle,  decide  upon  the  legal 
quality  of  the  facts,  the  jury  must  draw  the  inference  as 
to  what  is  a  reasonable  time  with  reference  to  the  ordm- 
ary  course  and  practice  of  dealing  under  the  circumstan- 
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ces  of  the  particular  case  (Citing  authorities).  The 
question  as  to  reasonable  time  being  one  of  fact,  ordin- 
arily the  time  is  reasonable  or  unreasonable,  in  point  of 
law,  according  to  the  finding  of  the  jury  in  point  of  fact." 
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Reasonable  time  has  been  defined  as  follows:  "So 
much  time  as  is  necessary  under  the  circumstances  for  a 
reasonably  prudent  and  diligent  man  to  do,  conveniently, 
what  the  contract  or  duty  requires  should  be  done  hav- 
ing a  regard  for  the  rights  and  possibilities  of  loss,  if  any, 
to  the  other  party  to  be  affected.  Citizens  Bank  Bldg. 
vs.  Wertheimer,  126  Ark.  38. 

"Reasonable  time  is  so  much  as  is  necessary  under 
the  circumstances  to  do  conveniently  what  the  contract  or 
duty  requires  in  the  particular  case  should  be  done."  Bo- 
wen  vs.  Detroit  City  R.  R.  54  Mich.  501. 

In  Gridley  vs.  Globe  Tobacco  Co.  71  Mich.  528^  it  was 
said:  "The  rule  that  certain  acts  shall  be  performed  in  a 
reasonable  time  requires  that  such  reasonable  dilgienco 
shall  be  exercised  as  under  then  and  all  subsequently  ex- 
isting circumstances  may  fairly  be  expected." 

In  Emmerson  vs.  North  Amer.  Trans.  Co.  303  111.  282, 
"The  most  recent  case  where  the  subject  it  was  held  that 
the  question  of  what  would  be  a  reasonably  time  was  or- 
dinarily a  question  of  fact." 

Under  the  circumstances  of  this  case  what  was  a  reas- 
onable time  was  clearly  a  question  of  fact  for  the  jury 
and  we  cannot  say  that  their  finding  upon  this  question 
was  manifestly  against  the  weight  of  the  evidence. 

Some  complaint  is  made  of  the  court's  rulings  in  the 
giving  and  refusing  of  instructions.  We  find  no  error  in 
that  respect. 

Much  space  in  the  briefs  and  arguments  of  both 
parties  is  devoted  to  the  question  of  whether  the  title 
was  made  merchantable  by  a  decree  in  Feb.  1921.  Under 
the  pleadings  and  evidence  in  this  case  that  question  is 
not  before  the  court. 

The  judgment  is  affirmed. 
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HEARD,  J. 

This  case  was  commenced  by  appellee  against  appel- 
lant to  recover  damages  which  he  received  by  being  run 
into  and  injured  by  a  street  car  operated  by  the  city;  by 
reason  of  its  careless  and  negligent  operation.  A  trial 
of  the  case  resulted  in  a  judgment  for  appellee  against 
appellant  for  $850.  damages  and  costs,  from  which  judg- 
•menS  this  appeal  was  taken. 

It  is  contended  that  appellee's  given  instruction  No.  2 
IS  erroneous.  This  instruction  tells  the  jury  that  the 
greater  weight  of  the  evidence  is  not  alone  determined 
"oy  the  number  of  witnesses  testifying  to  a  particular  fact 
or  state  of  facts.  It  then  enumerates  certain  tnings 
which  it  tells  the  jury  they  should  take  into  consideration, 
omitting  from  this  enumeration  all  references  to  the 
number  of  witnesses  and  tell  the  jury  in  conclusion  that 
"from  all  these  circumstances  determine  upon  which  side 
is  the  weight  of  the  evidence".  While  the  weight  of  the 
evidence  is  not  alone  determined  by  the  number  of  wit- 
nesses testifying  to  a  particular  fact  or  state  of  facts  it 
is  one  of  the  elements  which  the  jury  should  consider. 
The  weight  of  the  evidence  is  to  be  determined  not  solely 
from  a  consideration  of  the  matters  enumerated  in  the 
duty  of  the  jury  to  consider,  as  well,  all  the  evidence  in 
the  case.  This  instruction  has  been  repeatedly  condemn- 
ed and  should  have  been  refused.  Chicago  Union  Tract- 
ion Co.  vs.  Hampe,  228  111.  346;  Lyons  vs.  Ryenson,  242 
111.  409.  The  seventh  of  appellee's  instructii)ns  single 
out  a  single  fact,  which  it  tells  the  jury  they  should  take 
into  account. 

At  the  request  of  appellee  the  court  gave  the  jury 
the  following  instruction:  "The  Court  also  instructs  tse 
jury  as  a  matter  of  law  that  it  is  the  duty  of  those  in  con- 
trol of  a  street  car  as  well  as  those  driving  a  team  and 
vehicle,  to  exercise  a  greater  degree  of  care  and  watch- 
fulness at  street  intersections  in  a  thickly  populated  and 
heavily  travelled  portion  of  the  city  than  at  other  places 
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not  intersections  and  not  so  thickly  populated."  This  in- 
struction is  erroneous.  While  a  greater  amount  of  care 
may  be  required  at  street  intersections,  than  other  places 
the  degree  of  care  required,  which  is  ordinary  care,  is  the 
same. 

The  judgment  is  reversed  and  ihe  cause  remanderi. 
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HEARD,  J. 

In  this  case  a  general  demurrer  interposed  to  an 
amended  declaration  was  sustained  by  the  Court,  where- 
upon plaintiff  elected  to  abide  by  the  amended  declarat- 
ion and  judgment  was  rendered  against  plaintiff,  in 
bar  of  action  and  for  costs  of  suit.  It  is  from  this  judg- 
ment that  this  appeal  is  prosecuted. 

The  charging  part  of  the  first  count  of  the  amend- 
ment declaration  is  substantially  as  follows:  "For  that. 
Whereas,  defendant  on  the  28th  day  of  June,  A.  D.  1921, 
was  the  owner  of  a  certain  residence  building  in  Spring- 
iield  Illinois,  commonly  called  a  flat  building  or  apart- 
ment house,  which  defendant  their  owned  and  used  for 
the  purpose  of  leasing  to  persons  who  might  desire  to 
live  therein;  and  plaintiff  avers  that  on  the  date  afore- 
said, and  prior  thereto,,  said  building  has  been  and  was 
leased  to  divers  persons  who  were  then  and  there  resid- 
ing as  tenants;  and  plaintiff  avers  that  on  the  north 
side  of  said  building,  on  what  is  known  as  the  front 
thereof,  defendant  kept  and  maintained  a  certain  large 
porch,  which  said  porch  was  then  and  there  reserved  by 
defendant  from  his  said  leases  to  the  said  divers  tenants, 
and  was  then  and  there  maintained  and  controlled  by  de- 
fendants as  a  common  passageway  or  entrance  for  the 
various  tenants  living  in  said  flat  building,  and  for  all 
other  persons  who  should  rightfully  enter  and  leave  the 
said  building;  and  plaintiff  avers  that  on  the  date  afore- 
said, he  was  then  and  there  a  tenant  in  said  premises 
and  as  such,  used  and  occupied  a  certain  room  on  the 
second  floor  of  the  said  building  by  means  whereof,  it 
became  and  was  necessary  for  plaintiff  to  use  the  afore- 
said porch  or  common  passageway  as  means  of  ingress 
puB  p8sn  OS  suiooa  pres9J0jB  aq;  uiojj  puB  o;  ssajSa  puB 
occupied  by  plaintiff. 

And  plaintiff  avers  that  by  means  of  the  premises 
it  became  and  was  the  duty  of  the  defendant  to 
maintain  said  porch  or  common  passageway  in  a  reas- 
onably safe  condition,  so  as  not  to  injure  plaintiff  in  his 


going  and  coming  through  and  upon  said  common  pass- 
age way,  but  defendant  did  not  regard  his  duty  in  this 
behalf,  but  on  the  contrary  thereof,  allowed  a  certain 
part  of  said  common  passage  way,  to-wit,  a  railing  around 
same  to  become  defective,  rotten  and  loose,  to  an  un- 
reasonable degree  and  so  to  remain  for  a  long  period  of 
time  all  of  which  the  defendant  then  and  there  had  no- 
tice 
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or  in  the  exercise  of  reasonable  care  in  that  behalf 
v/ould  have  had  notice;  and  plaintiff  avers  that  on  the 
date  aforesaid,  while  he  was  upon  and  along  said  com- 
mon passage  way  and  while  he  was  attempting  to  enter 
the  premises,  so  used  and  occupied  by  him  by  means  ot 
said  common  passageway,  and  while  he    was  where  he 
had  a  right  to  be,  and  while  he  was  in  the  exercise  of 
due  care  and  caution  of  his  own  safety,  he  there  casually 
leaned  against  said  railing  and  that  said  railing,  by  means 
of  the  loose,  rotten,    defective    and  unsafe    condition, 
aforesaid,  then  and  there  gave  away  and  caused  plain- 
tiff to  fall  to  and  upon  the  ground  in  a  forceful  and  viol- 
ent manner,  by  means  whereof,  plaintiff  was  then  and 
thereby  seriously  and  painfully  injured,  etc." 

In  this  state  many  of  the  superficial  and  artificial 
forms  of  common  law  pleadiirg  have  been  abandoned  and 
a  declaration  is  now  held  to  be  good  which  in  plain  and 
simple  language  states  the  essential  elements  of  a  cause 
of  action. 

In  McClure  v.  Hoopeston  Gas  Co.,  303  111.  89  ,the 
court  said: 

"This  court  has  stated,  in  harmony  with  the  author- 
ities on  the  question,  that  the  essential  elements  of  a 
cause  of  action  for  negligence  are:  (1)  The  existence  of 
a  duty  on  the  part  of  a  person  charged  to  protect  the 
complaining  party  from  the  injury  received;  (2)  a  failure 
to  perform  that  duty;  and  (3)  an  injury  resulting  from 
such  failure.  (Devaney  v.  Otis  Elevator  Co.  251  111.  28.) 

In  Smith  vs.  Morrow,  220  111.  App.  627,  it  was  said: 
"The  law  is  well  settled  in  this  State  that  a  landlord  wiio 
rents  different  parts  of  a  building  to  various  tenants  and 
retains  control  of  the  stairways,  passageways,  hallways 
and  other  methods  of  approach  to  the  several  portions  of 
the  building  for  the  common  use  of  the  tenants,  has 
resting  upon  him  an  implied  duty  to  use  reasonable  care 
to  keep  such  places  in  a  reasonable  safe  condition,  and 
that  he  is  liable  for  injuries  which  result  to  persons  who 


are  lawfully  in  such  building,  from  a  failure  to  perform 
such  duty."  (B.  Shoninger  Co.  vs.  Mann.  219  111.  242.)" 

We  are  of  the  opinion  that  the  first  count  of  the  am- 
ended declaration,  tested  by  the  rules  laid  down  in  the 
authorities  above  cited  stated  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the  injury  recei- 
ved, a  failure  to  perform  that  duty  and  an  injury  result- 
ing from  such  failure. 
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The  first  count  of  the  amended  declaration  having 
stated  all  the  essential  elements  of  a  cause  of  action  it 
was  error  to  sustain  the  demurrer  to  it.  The  judgn^.ent 
is  reveirsed  and  the  cause  remanded  with  directions  to 
the  circuit  court  to  overrule  the  demurrer  to  the  first 
count  of  plaintff's  amended  declaration. 
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HEARD  J. 

This  is  an  appeal  from  a  judgment  for  $793.33  in  fav- 
or  of  appellee  against  appellant  in  an  action  of  assunip- 
sit  on  a  policy  of  insurance  brought  to  recover  loss  sus- 
tained by  appellee  by  reason  of  a  fire  destroying  the  au- 
tomobile to  insure  which  the  insurance  policy  had  been 
issued  by  appellant. 

It  is  contended  by  appellant  that  appellee  having 
alleged  in  his  declaration  a  full  compliance  with  the  con- 
ditions of  the  policy,  the  burden  was  upon  him  to  show 
that  proofs  of  loss  were  furnished  as  provided  for  by  the 
policy  and  that  having  failed  to  furnish  such  proof  ap- 
pellee was  not  entitled  to  recover  upon  proof  of  waiver 
of  performance.  While  this  is  ordinarily  the  correct 
rule  (Hensel  vs.  C.  L.  N.  Ins  Co.  219  111.  App.  77)  in  the 
present  case  appellee  filed  with  his  declaration  an  affi- 
davit of  claim  and  defendant  filed  with  his  plea  an  affi- 
davit of  merits  in  which  the  only  defense  set  up  was  that 
the  policy  had  been  cancelled  and  was  not  in  force  at  the 
time  of  the  loss.  Appellant  was  confined  to  the  defens- 
es set  up  in  his  affidavit  of  merits  and  not  having  set  up 
therein  a  failure  to  furnish  proofs  of  loss  cannot  now 
urge  such  failures  as  a  defense. 

The  policy  in  question  was  issued  to  appellee  April 
10,  1918,  insuring  an  Overland  automobile  for  the  sum 
of  $900.  Under  the  rules  of  the  association  an  assess- 
ment of  $11.25  became  due  on  October  10,  1918,  as  ap- 
pellee's pro  rata  share  of  the  losses  of  the  association  for 
the  past  six  months. 

Demand  for  the  payment  of  this  assessment  was 
made  upon  appellee,  who  failed  to  pay  it,  and  after- 
wards, in  January  1919,  L.  F.  Shepard,  the  secretary  and 
general  manager  of  the  association,  who  had  authority 
to  employ  and  appoint  agents  and  give  authority  to  the 
agents  of  the  association,  sent  out  one  Fred  C.  Rudolph- 
sen  to  collect,  among  other  delinquent  claims,  the  claim 
against  the  plaintiff,  and  to  arrange  with  the  plaintifi;- 


and  other  delinquent  subscribers,  for  the  reinstatement 
or  cancellation  of  the  lapsed  policies  as  the  subscribers 
might  wish,  and  gave  to  him  authority  to  enter  into  can- 
cellation agreements  with  delinquent  subscribers.  Mr. 
Shepard  gave  Mr.  Rudolphsen  a  list  of  the  subscribers 
whose  policies  had  lapsed,  asked  him  to  see  each  of  them 
personally  and  explain  to  them  that  the  premium  de- 
posits were  due  the  association  because  the  association 
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had  carried  insurance  for  them  for  a  period  of  six  montn? 
prior  to  October  1918,  and  that  the  amount  was  due  for 
the  protection  they  had  received  during  that  period.  He 
also  authorised  Rudolphsen  to  ascertain  from  each  su'j- 
scriber  whether  or  not  it  was  the  subscriber's  desire  to 
continue  or  cancel  the  policy  and  to  inform  them  that  if 
they  did  not  desire  to  continue  the  policy,  no  further 
charges  against  them  would  be  made.  He  also  instruct- 
ed Rudolphsen  to  report  the  wishes  of  each  subscnbsr 
that  he  interviewed  back  to  the  office  of  the  association 
on  his  return.  The  plaintiff,  Ingersoll,  was  one  of  the 
partes  on  the  list  which  Shepard  gave  to  Rudolpnsen, 
With  the  list  given  to  him  by  Mr.  Shepard,  Rudolphsen 
went  to  Delavan,  Illinois,  where  plaintiff  resided  an-t 
found  Ingersoll  at  his  home. 

There  is  a  direct  conflict  in  the  evidence  as  to  what 
took  place  at  the  interview  between  appellee  and  Ku- 
dolphsn.  Rudolphsen  testified  that  appellee  met  him  at 
the  door  and  he  (Rudolphsen)  explained  to  him  that  the 
assessment  was  due  and  appellee  stated  that  he  did  not 
like  the  company  and  had  dropped  the  insurance;  that 
he  (Rudolphsen)  explained  to  him  that  he  could  drop  the 
insurance  any  time  that  he  was  dissatisfied  but  that  can- 
cellation would  not  relieve  him  from  paying  the  assess- 
ments then  due  and  that  appellee  then  said  that  he  would 
pay  the  amount  of  the  assessment  and  invited  Rudolpn- 
sen into  the  house;  that  appellee  gave  him  a  check  for 
the  amount  of  the  assessment  and  that  he  asked  appel- 
lee if  he  wanted  to  continue  the  policy  and  appellee  said 
he  did  not  wish  to  keep  the  policy  any  longer,  that  he 
wanted  it  cancelled  and  that  he  told  appellee  he  would 
cancel  the  policy  as  soon  as  he  returned  to  the  home  of- 
fice; that  he  asked  appellee  for  the  policy  and  appellee 
looked  for  it,  but  did  not  find  it;  that  he  asked  appellee 
to  send  it  to  the  home  office  and  appellee  agreed  to  do 
that;  that  he  then  receipted  the  deposit  assessment  no- 
tice, marking  it  paid  in  full,  dating  it  and     signing  his 


name  to  it  and  gave  the  receipt  to  appellee  and  reported 
the  matter  to  the  insurance  office  the  next  day  for  can- 
cellation; that  appellee  in  the  conversation  told  him  that 
he  did  not  want  any  more  assessment  notices  coming  to 
his  house  as  he  would  not 
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not  pay  them.  Appellee  dir- 
ectly contradicts  the  greater  part  of  this  testimony  and 
testifies  that  he  did  not  make  the  statement  to  the  wit- 
ness, Rudolphsen,  that  he  had  dropped  the  insurance  and 
that  he  did  not  tell  Rudolphsen  that  he  would  drop  the 
insurance;  that  Rudolphsen,  did  not  ask  appellee  if  he 
wanted  to  continue  the  policy  and  appellee  did  not  tell 
him  that  he  did  not  wish  to  keep  it,  or  that  he  wanted 
it  cancelled;  that  he  did  not  ask  appellee  if  the  policy 
might  be  in  the  safety  deposit  box  in  the  bank,  and  ap- 
pellee did  not  agree  to  send  the  policy  to  the  home  office 
of  appellant,  at  Bloomington;  that  Rudolphsen  did  not 
ask  appellee  for  the  policy  or  tell  him  that  he  would  have 
to  return  the  policy  when  he  cancelled  it.  Rudolphsen 
testified  that  when  he  received  the  check  from  appellee 
he  made  a  notation  on  his  list  marking  the  letters  "Pd" 
and  the  letter  "C"  on  the  list  before  he  left  appellee's 
home. 

The  witness  Rudolphsen  when  being  examined  with 
reference  to  these  notations  was  asked  the  question 
"What  is  the  meaning  of  these  initilas  or  letters'.'"  To 
this  queston  an  objection  that  it  was  incompetent  ^nd 
immaterial  was  sustained.  It  was  proper  to  explain  the 
meaning  of  these  notations.  People  vs.  Thompson,  295 
111.  187. 

When  Rudolphsen  reported  the  collection  and  can- 
cellation to  the  company  on  June  25,  1919,  a  bookkeeper 
for  the  association  wrote  upon  appellee's  application  the 
words  "Cancelled  January  25,  1919."  The  policy  was  al- 
so marked  cancelled  on  a  card  record  thereof  kept  by 
the  association  on  the  policy  I'egister. 

On  Cross  examination  of  the  witness  Rudolpsen  whsn 
he  was  being  examined  as  to  his  talk  with  appellee  with 
reference  to  the  cancellation  of  the  policy,  he  was  asked 
this  question:  "You  knew  that  must  be  in  writing?"  Ob- 
jection was  made  to  the  question  and  the  objection  im- 
properly overruled.  While  the  policy  of  insurance  con- 
tained a  provision:  "This  policy  may  be  cancelled  at  any 
time  by  the  subscriber  by  giving  written  notice  to  the 
association  but  such  concellation  shall  not  relieve  a  sub- 


scriber  from  paying  any  assessment  levied  against  him 
prior  to  the  date  of  his  request  for  cancellation"  this  was 
not  the  only  manner  in  which  it  could  be  cancelled.     An 
ordinary  policy  of  insurance  can  always  be  cancelled  oy 
a  mutual  agreement  therefor  made  between  the  insured 
and  an  agent  of  the  insurance  company     authorized  to 
make  such  agreement  on  behalf  of  the  company. 
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In  the  conflicting  state  of  the  record  it  was  necessary 
that  the  jury  should  be  accurately  instructed.     At  the  re- 
quest of  appellee  the  court  gave  to  the  jury  the  follow- 
ing instruction:  "The  jury  are  instructed  that  the  great- 
er weight  of  evidence  in  the  case  is  not  alone  determined 
by  the  number  of  witnesses    testifying  to  a    particular 
fact  or  state  of  facts.     In  determining  upon  which  side 
the  greater  weight  of  the     evidence  is,  the  jury    should 
take  into  consideration  the  opportunities  of  the  several 
witnesses  for  seeing  or  knowing  the  things  about  which 
they  testify;  their  conduct  and  demeanor  while  testify- 
ing; their  interest  or  lack  of  interest,  if  any,  in  the  re- 
sult of  the  suit;  the  probability  or  improbability  of  the 
truth  of  their  several  statements  in  view  of  all  otncr 
evidence,  facts  and  circumstances  proved  on  the  trial  and 
from  all  these  circumstances,  determine  upon  which  side 
is  the  weight  sf  the  evidence."     This     instruction  has 
frequently  been  critisized.     It  eliminates  the  number  of 
witnesses  testifying  to  a  fact  or  state  of  facts  as  one  of 
the  elements  in  the  determination  of  the  question  of  the 
weight  of  the  evidence.     It  is  misleading  in  enumerating 
certain  elements  and  telling  the  jury  they  "shoula '  con- 
sider them.     It  is  erroneous  in  enumerating  certain  ele- 
ments and  telling  the  jury  that  "from  all  these  circum- 
stances" the  jury  should  determine  upon  which  side  is 
the  weight  of  the  evidence.     The  instruction  omits  many 
elements  proper  for  the  jury  to  take  into  consideration 
in  determining  the  question.     The  jury  must  determine 
upon  which  side  is  the  weight  of  the  evidence  from  a 
consideration  of  "all  the  facts  and  circumstances  in  evi- 
dence" and  not  from  the  certain  facts  and  circumstances 
in  evidence  enumerated  in  this  instruction. 

Appellee's  third  given  instruction  is  as  follows:  "The 
court  instructs  the  jui-y  that  you  are  the  judges  of  the 
credibility  of  witnesses  and  of  the  weight  to  be  attach- 
ed to  the  testimony  of  each  and  all  of  them;  and  you  are 
not  bound  to  take  the  testimony  of  any  witness  as  ab- 
solutely true;  and  you  should  not  do  so,  if  you  are  satis- 


fied  from  all  the  facts  and  circumstances  proved  on  the 
trial  that  such  witness  is  mistaken  in  the  matters  testi- 
fied to  by  him  or  her  or  that  for  any  other  reason  his  or 
her  testimony  is  untrue  or  unreliable."  This  instruction 
is  erroneous.  It  allows  the  jury  to  reject  the  testimony 
of  a  witness  if  for  any  reason,  not  based  upon  the  evi- 
dence, they  are  satisfied  that  his  testimony  is  untrue  or 
unreliable.  Some  people  are  so  prejudiced  against  insur- 
ance companes  in  general  that  "for  that  reason"  they 
consider  the  testimony  of  all 
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employees  of  insurance  ccin- 
panies  as  unreliable. 

Complaint  is  made  of  the  giving  of  an  instruction 
which  told  the  jury  that  before  appellant  could  cancel  the 
policy  it  must  have  been  requested  to  do  so  by  appellee. 
This  is  not  an  accurate  statement  of  the  law.  A  policy 
can  be  cancelled  by  mutual  consent  and  in  such  case  it 
is  immaterial  whether  the  request  comes  from  the  in- 
sured or  insurer. 

The  judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded. 
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General  No.  7475 

/  '.April  Term  A.  D.  1922 

Ma^y  A.  Grainey,  Appell 

\  ^^"  ,/ 

Neil  H.  ^hafer,  et  ^Appellants. 

Appe^  from  Jfontgomery  ^^ 
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Appellee,  in  the  circuit  court  of  Montgomery  county, 
recovered  a  judgment  for  $5,382.66  against  appellants  in 
an  action  of  assumpsit  brought  upon  two  promissory 
notes  executed  by  appellants  and  payable  one  to  "Micheai  . 
J.  Grainery  or  Mary  A.  Grainery  or  order"  and  the 
other  payable  to  "the  order  of  Mary  or  Michael  Grainery." 
Appellants  filed  during  the  course  of  the  pleading, 
seven  pleas  to  the  declaration  to  each  of  which  the 
court  sustained  a  demurrer.  These  pleas  were  verilied 
oy  affidavits  of  merits  and  the  affidavits  were  stricken 
irom  the  files. 

Appellants  stood  by  their  pleas  and  the  only  errors 
here  relied  upon  are  that  the  court  erred  in  sustaming 
the  demurrers  and  striking  the  affidavits  of  merits  from 
the  files. 

The  pleas  and  affidavits  of  merits  were  very  lengthj 
but  in  substance  they  set  forth  that  no  consideration 
for  the  notes  passed  from  appellee  to  appellants;  that 
fhey  would  never  have  borrowed  the  money  for  which 
the  notes  in  question  were  given  from  appellee's  hus- 
band and  would  never  have  executed  the  notes,  had  it 
not  been  for  the  solicitations  of  appellee's  husband  and 
promise  that  he  would  never  collect  the  same,  but  would 
ute  share  out  of  his  estate;  that  appellants,  because  of 
the  promise  to  return  said  notes  and  never  collect  the 
same  and  to  make  a  gift  of  the  notes  in  question  to  ap- 
pellants and  solely  on  that  account  purchased  two  cer- 
tain tracts  of  real  estate  situated  in  Montgomery  county, 
one  being  purchased  at  the  time  the  first  note  was  ex- 
ecuted and  the  smaller  tract  purchased  at  the  time  the 
secondn  ote  was  executed  and  the  sixth  and  seventh 
special  pleas  further  set  forth  that  appellants  invested 
$4,000  of  their  own  funds,  which  they  had  prior  to  the 
time  the  advancement  was  made  by  appellant's  husband, 
which  funds  of  their  own  they  would  not  have  invested 
nad  it  not  been  for  such  promise  of  appellee's  husband; 
that  Michael  Grainery  who  was  the  payee  in  the  alter- 


native  with  his  wife  in  both  notes,  while  he  was  still  in 
possession  of  the  same,  and  while  he  was  sick  in  bed  at 
his  home  in  the  presence  of  his  wife,  the  appellee  made 
a  gift  of  the  notes  to  the  appellant,  Georgia  G.  Schafer, 
and  directed  the  appellee  to  get  the  notes,  which  were 
then  in 
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the  home  of  the  two  payees  and  deliver  the 
same  to  the  appellant,  Georgia  G.  Schafer,  and  that  ?p- 
pellee  Mary  Grainery  promised  to  do  so,  but  pretended 
she  could  not  find  the  same,  but  that  her  promise  was 
fraudulent  and  deceitful  and  that  she  wrongfully  and 
fraudulently  promised  to  turn  the  same  over  to  appel- 
lants, although  at  the  same  time  were  given  to  appel- 
lants by  the  lawful  owner;  that  the  payment  of  said 
notes  or  the  rendition  of  a  judgment  against  the  defen- 
dants by  the  plaintiff  on  said  notes  for  the  principal  sum 
and  the  issuing  of  an  execution  and  enforcement  of  said 
judgment  will  inevitably  cause  the  bankruptcy  of  the  de- 
fendants. 

While  many  of  the  artificialties  of  ancient  pleading 
are  no  longer  necessary  in  this  state  every  allegation  of 
the  plea  is  to  be  taken  most  strongly  against  the  plead- 
er and  a  plea  to  be  good  must  state  a  good  defense  to  the 
action  or  some  part  thereof. 

The  pleas  in  this  case  while  purporting  to  allege  a 
lack  of  consideration  alleged  facts  shov/ing  a  considerat- 
ion for  the  notes.  The  pleas  sought  to  vary  the  written 
terms  of  a  contract  by  parol  evidence;  they  sought  to  set 
up  a  gift  of  the  notes  by  Michael  Grainery,  but  fail  to 
set  up  facts  sufficient  to  show  a  gift,  either  inter  vivos  or 
or  causi  mortis,  and  attempt  to  set  up  an  estoppel,  but 
the  facts  so  set  up  constitute  no  defense  to  the  notes. 
Rothwell  vs.  Taylor  303  111.  226. 

The  demurrers  were  properly  sustained  and  it  fol- 
ows  in  natural  sequence  that  the  affidavit  of  merits  was 
properly  stricken  from  the  files. 

The  judgment  is  affirmed. 
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Friend,  Apsellee, 


Genera\No.  7476  £      Agenda  No.  45 

April  Term,  A. 

Joseph  Mackson,  Jr.,  by  Josy^  Madison,  Sr.,  his  Next 
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Loose-Wiles  Bis|uit>?ompany,  a  Corporation,  Appellant. 
Tppeal  from  Sangamon. 

HEARD,  J. 

This  is  an  appeal  from  a  judgment  for  $4,000  in  a  suit 
in  trespass  brought  by  Joseph  Madison,  Jr.,  a  minor 
by  his  next  friend,  Joseph  Madison,  Sr.,  against  the 
Loos-Wiles  Biscuit  Company,a  corporation,  to  recover 
damages  for  personal  injuries  sustained  by  Joseph  Madi- 
son, Jr.,  on  January  29,  1918,  by  reason  of  appellant's 
motor  truck,  on  which  Joseph  Jr.,  was  riding,  striking  a 
snow  drift,  thereby  turning  it  over  on  him,  breaking 
his  leg  and  otherwise  injuring  him. 

The  evidence  shows  that  at  the  time  of  the  accident 
one  of  the  bones  of  Joseph  Jr.s  thigh  was  broken  and 
that  at  a  time  subsequence  thereto  while  walking  in  the 
street  on  crutches  he  slipped  and  fell  and  broke  his  leg 
in  another  place. 

The  court  gave  to  the  jury  the  following  instruction: 

"If  you  find  the  defendant  guilty,  you  may  assess  the 
plaintiff's  damages;  if  any,  at  such  sum  as  you  believe 
from  the  evidence  will  fully  and  fairly  compensate  him 
for  the  injuries  he  has  sustained."  This  instruction  does 
not  limit  plaintiff's  recovery  to  the  injuries  which  Joseph 
Madison  Jr.,  had  sustained  as  the  proximate  result  of 
deifendant's  wilful  negligence,  but  allowed  the  jury  to  as- 
sess damages  for  all  injuries  plaintiff  had  sustained  wheth- 
proximately  resulting  from  such  negligence  or  not.  It 
was  a  controverted  question  in  their  case  whether  the 
second  injury  to  Joseph,  Jr.,  was  a  proximate  result  of 
the  first  injury  or  was  the  result  of  negligence  on  his 
part.  The  giving  of  this  instruction  was  erroneous  as  was 
also  the  giving  of  another  instruction,  on  the  subject  of 
damages,  for  the  same  reason. 

The  judgment  is  reversed  and  the  cause  remanded. 
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General  No.  7479  ^^nda  No.  59 

Aiiril  Term,  A.  D.  192^ 


JoHn  J.  Logan,  Apogee, 


FrEfflik  Reesj^ppellant 
Appeal  from  the  »Circj(^  Court  of  Adams  County 

HEARD,  J. 

This  is  an  appeal  from  a  judgmeat  of  $871,  damag- 
es in  favor  of  appellant  in  an  action  for  fraud  and  deceit. 
The  declaration  charges  in  substance  that  on  July 
1st,  1919,  appellee  bargained  with  appellant  to  buy  of 
appellant  certain  hogs  and  that  appellant  for  the  pur- 
pose of  inducing  appellee  to  buy  said  hogs  falsely  and 
fraudulently  represented  and  stated  to  appellee  that 
said  hogs  were  sound  and  healthy  and  free  from  hog 
cholera  and  other  contagious  diseases  and  that  they  had 
been  theretofore  vaccinated  as  a  preventative  of  hog 
cholera;  that  said  statements  were  false;  that  said  state- 
ments were  then  and  there  known  to  appellant  to  be 
false;  that  appellee  believed  them  to  be  true  and  con- 
fiding in  their  truth  bought  of  appellant  the  said  hogs  for 
$711;  that  said  hogs  were  not  sound  and  healthy;  that 
they  had  not  been  vaccinated  as  a  preventative  for  hog 
cholera  and  that  said  hogs  sickened  and  died. 

Complaint  is  made  of  the  giving  of  all  of  the  in- 
Etructons  given  at  the  request  of  appellee  but  our  atten- 
tion is  not  called  by  appellant  in  his  brief  and  argument 
to  any  particular  in  which  any  one  of  these  instructions  is 
in  accurate  or  in  correct. 

While  a  court  of  review  will  search  the  record  for 
the  purpose  of  affirming  a  judgment  it  will  not  searcn 
for  or  consider  errors  not  specifically  pointed  out  by  the 
appellant  in  his  brief  and  argument  and  all  alleged  errors 
not  specificially  pointed  out  will  be  considered  as  having 
been  waived. 

Page  1 
It  is  claimed  by  the  appellant  that  the  evidence  in 
the  case  does  not  establish  a  case  of  fraud  and  deceit. 

In  Billstrom  vs.  T.  T.  T.  Co.  220  111.  App.  550  it  was 
said  "In  order  to  establish  an  action  for  fraud  and  de- 
ceit the  evidence  in  the  case  must  show  1  That  the  rep- 
resentations as  charged  in  the  declaration  were  made  by 
the  defendants  or  one  of  them.  2  That  the  represen- 
tations were  false  and  known  to  be  false  by  the  defen- 
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dants  making  them  or  made  as  a  positive  assertion  reck- 
lessly without  any  knowledge  of  its  truth  and  such  rep- 
resentations must  he  made  to  deceive  the  Plaintiff.  3. 
That  the  plaintiff  believed  the  representations  to  be 
true.  4.  That  the  plaintiff  making  the  purchase  or  en- 
tering into  the  contract  relied  upon  the  representations 
and  was  induced  to  make  the  purchase  or  enter  into  the 
contract  because  of  the  same.  5.  That  the  plaintiff  has 
suffered  damages  thereby." 

Appellee  testified  that  when  negotiating  with  ap- 
pellant for  the  sale  of  the  hogs  that  he  told  appellant 
he  would  buy  provided  he  could  get  a  full  car  and  get 
healthy  hogs  but  that  he  would  not  buy  hogs  that  had 
not  been  vaccinated;  and  that  appellant  told  him  that  all 
his  hogs  had  been  vaccinated  about  three  weeks  prev- 
ious and  that  they  were  all  healthy  and  all  right  and  that 
they  then  agreed  upon  the  prices  appellee  was  to  pay  tor 
the  hogs. 

Appellant  denied  these  statements  entirely  and  tes- 
tified that  appellee  did  not  ask  him  whether  any  of  the 
hogs  had  been  vaccinated;  that  vaccination  was  never 
mentioned;  that  here  was  nothing  said  about  health  and 
that  the  only  thing  discussed  was  the  price.  Appellant  is 
corroborated  by  other  persons  who  were  near  at  ihe 
time  of  the  conversation  but  say  that  they  did  not  near 
the  subject  of  vaccination  or  health  discussed.  There 
was  evidence  of  one  witness  that  he  looked  at  the  hogs 
the  day  before  the  sale  and  that  some  of  them  did  not 
appear  to  be  well. 
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There  is  also  evidence  that 
while  some  of  the  hogs  had  been  vaccinated  others  had 
not. 

Within  a  day  or  two  after  the  purchase  some  of  the 
hogs  sickened  and  within  a  short  time  they  all  died  the 
disease  being  diagnosed  as  hog  cholera. 

Appellant  testified  that  when  sold  the  hogs  were  all 
healthy  and  this  he  is  corroberated  by  other  witnesses. 
While  the  number  of  witnesses  testifying  on  each  side 
as  to  a  particular  fact  or  state  of  facts  is  a  proper  ele- 
ment to  be  considered  by  the  jury  in  determining  upon 
which  side  the  preponderance  of  the  evidence  is  as  to 
such  fact  or  state  of  facts,  the  preponderance  of  the  evi- 
dence is  not  alone  determined  by  the  number  of  witness- 
es tesifying  for  or  against  the  existence  of  such  fact  or 
state  of  facts.    The  preponderance  of  the  evidence  is  to 


be  determined  by  the  jury  from  a  consideration  of  all 
the  evidence  in  the  case. 

In  this  case  if  the  evidence  produced  by  appellee  is 
believed  then  appellee  proved  all  the  elements  necessai'y 
to  estabish  a  case  of  fraud  and  deceit.  If  appellant  and 
his  witnesses  are  believed  then  appellee  has  not  estab- 
lished such  case.  Weighing  the  evidence  is  peculiarly 
the  province  of  the  jury  and  they  having  found  in  favor 
of  the  appellee  upon  the  controverted  questions  of  fact 
and  their  finding  having  been  approved  by  the  Judge  wlo 
saw  and  heard  the  evidence,  we  cannot  say  that  the  ver- 
dict of  the  jury  is  so  manifestly  contrary  to  weight  of  the 
evidence  as  to  warrant  us  in  setting  aside  their  findmg. 

The  Judgment  is  Affirmed. 
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General  No.  7480  Agend 

April  Term  A.  D.  1922 


H.  M.  Rudolph,  Appellee, 


TheVCounty  of  Ford,  in  the  State  o^llinois;  and 
MemVers  of  the  Board  of  Supervisq^  of  the  County  of 
Ford  Y  the  State  of  Illinois,  to-^t:  W.  M.  Miller;  Geo. 
M.  Fa)\ey,  A.  D.  Thompson,  J.  M^Montelius,  J.  E.  Park- 
ins, Peter  C.  Anderson,  Onn^^ends,  E.  D.  Cameron, 
James  ^  Jordan,  W.  A.  KgEitzer,  Albert  Froyd,  Frea 
Danielson\  (Ass't  Supervism-)  and  Sherman  Frederick, 
as  members  of  the  said^oard  of  Supervisors  of  the 
County  o':^  Ford  in  t^  State  of  Illinois,  Appellants. 


Deal  from  Ford. 


HEARD,  J. 

Appellee  by  leave  of  court  filed  a  petition  for  a  writ 
of  mandamus,  setting  forth  that  in  November  1918,  he 
vi'as  elected  county  superintendent  of  schools  of  Fora 
county  for  a  term  of  four  years  from  August  1-,  1919; 
that  at  the  June  1919  meeting  of  the  Board  of  Super- 
visors of  said  county  a  resolution  fixing  salaries  of  county 
officers  was  passed  as  follows: 

"Moved  by  Supervisor  Althouse,  seconded  by  Super- 
visor Froyd,  salaries  of  County  Officers  as  fixed  by  the 
Board  and  read  by  the  Clerk  shall  be  approved  as  read. 
Carried. 

$1500.00    and    expenses 

1000.00 
1500.00 

1000.00 

1500.00 
600.00  for  extra  clerk 

1700.00 

Superintendent  of  Schools  $1500.00  and  $1,000.00  extra 
compensation.  Motion  carried;"  that  by  this  motion 
his  extra  compensation  as  county  superintendent  of 
schools  was  fixed  at  $1500  and  $1000  or  $2500  per  an- 
num; that  although  such  extra  compensation  had  been 
fixed  at  said  sum  no  provision  had  been  made  for  its  paj'- 
ment;  that  for  several  quarters  he  had  presented  bills 
for  $250.00  per  quarter  and  that  the  same  had  been  al- 
lowed and  paid  to  him;  that  there  was  due  at  the  time 
of  filing  the  petiton  $3291.67 
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Sheriff 

Deputy 

Circuit  Clerk 

Deputy 

Treasurer 

Deputy  hire   $900. 

State's  Attorney 


ty-one  Dollars  and  Sixty-seven  cents  ($3,291.67)  payaoie 

to  H.  M.  Rudolph,  County  Superintendent  of  Schools;  iO'* 

extra  compensation  due  him  up  to  November  4th,  1921. 

Page  2 

And  commanding  T.  A.  Flora,  County  Treasurer  oi 
the  county  of  Ford  or  his  successor  or  successors  in  office 
to  countersign  said  check  or  order  so  to  be  issued  by  the 
County  Clerk  and  pay  the  same. 

Appellants  answered  in  substance  that  the  salary  of 
County  Sunerintendent  of  Schools  of  said  county,  as  lix- 
ed  by  ."^^atute  at  the  time  said  motion  was  made,  v/as 
$1500.00  per  annum,  and  that  by  the  adoption  of  said 
motion  the  extra  compensation  of  appellee  for  his  term 
of  office  was  fixed  at  $1,000.00  and  that  by  presenting; 
his  bills  to  the  county  for  $250.00  per  quarter,  and  col- 
lecting payment  in  accordance  therewith  that  appeileo 
is  estopped  from  claiming  any  additional  compensation 
above  $:'0.0C  per  auF.ilcr. 

Appelee  demurred  to  the  answer  to  the  petition  and 
amendment,  and  appellants  moved  to  carry  the  demur- 
rer back.  The  demurrer  to  the  answer  was  sustained 
and  the  motion  to  carry  the  demurrer  back,  was  denied. 
Appellants  elected  to  stand  by  their  answer  and  motion 
and  moved  in  arrest  of  judgment.  This  motion  was  de- 
nied, and  a  writ  of  mandamus  was  awarded  as  prayed  for 
in  the  petition. 

Appellants  prayed  this  appeal  and  contend  that  the 
court  erred  in  allo^^dng  the  motion  to  file  the  petition; 
in  sustaining  the  demurrer  to  the  answers;  in  overruling 
the  motion  to  carry  the  demurrer  back  to  the  petitioa 
and  amendments  thereto;  in  overruling  the  motion  in  ar- 
rest of  judgment,  and  in  rendering  the  judgment  for  ap- 
pellee. 

We  do  not  deem  it  necessary  in  this  case  to  decide 
whether  mandamus  is  a  proper  remedy  in  cases  of  this 
character. 

The  vital  question  in  the  controversy  is  the  meaning 
of  the  resolution  or  motion  passed  at  the  June  1919 
meeting  of  the  Board  of  Supervisors  of  Ford  county. 

Whether  we  are  construing  an  agreement  between 
parties,  a  statute,  a  constitution  or  a  resolution  of  a 
Board  of  Supervisors,  the  thing  we  must  seek  is  the 
thought  which  it  expresses.  To  ascertain  this,  the  first 
I'esort  in  all  cases  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  in  which  the  framers  of  the 
instrument  have  placed  them.    The  instrument  must  be 


construeil  as  a  whole,  and  the  intention  of  the  parties  is 
to  be  collected  from  the  entire  instrument  and  not  from 
detached  portions,  it  being  necessary  to  construe  all  its 
parts  in  order  to  determine  the  meaning  of  any  particular 
part.     Words     used     in  one     part     of  an     instrument 
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are,  as  a  general  rule,  deemed  to  have  been  used  in  the 
same  sense  in  another  part  of  the     instrument,  where 
there  is  nothing  in  the    context  to  indicate    otherwise. 
Chicago  Home  for  Girls  vs.  Carr,  300  111.  478. 

ITie  motion  in  question  purports  to  be  a  resolution 
to  fix  salaries.  In  its  various  officers  are  specified  and 
opposite  each  in  a  pei-pendicular  column  are  figures  which 
in  each  instance  represent  the  salary  of  the  officer. 
When  expenses  or  extra  clerk  hire  appear,  they  do  not 
appear  in  this  perpendicular  column,  but  are  carried  out 
on  the  same  line  after  the  salary.  The  last  officer  nam.ed 
in  the  motion  is  "Superintendent  of  Schools."  Directly 
opposite,  and  directly  undei-neath  the  figures  indicating 
the  saJariev  of  the  other  officers,  are  the  figures  "1500" 
and  then  after  on  the  same  line  as  in  the  other  cases 
where  an  extra  allowance  is  made  are  the  words  "and 
$1500.00,  extra  compensation."  The  $  sign  does  not  ap- 
pear in  front  of  the  figui'es  1500,  but  does  appear  at  the 
head  of  the  column. 

V/hile  it  is  true  that  the  salary  of  the  County  Super- 
intendent of  Schools,  fixed  by  statute  of  1919  (Chap.  53 
Sec.  2  7)  at  $1500.00,  was  payable  out  of  the  state  school 
fund,  and  the  only  authority  which  the  Board  of  Super- 
visors had  was  to  allow  additional  compensation  to  be 
paid  out  of  the  county  treasoiry,  it  is  evident  that  they 
were  not  aware  that  it  was  not  necessary  for  them  to 
specify  the  amount  fixed  by  the  state  law  in  their  mo- 
tion, as  the  item  next  above  is  state's  attorney  1700.00/' 
v/ihich  state's  attorney  salary  was  fixed  by  statute  at 
$1700.     Sec.  17,  Chap.  53  Smith's  111.  Stats.  1921. 

Applying  the  rule  of  construction  above  mentioned 
to  the  motion  in  question  we  are  of  the  opinion  that  it 
was  the  intention  to  fix  the  sum  of  $1,000  as  extra  com- 
pensation and  not  the  sum  of  $2,500.  Had  they  intend- 
ed to  fix  the  latter  sum  there  is  no  reason  why  tney 
should  not  have  so  fixed  in  one  amount. 

The  proceedings  of  the  Board  of  Supervisors  in  ques- 
tion were  set  out  in  full  in  the  petition  for  mandamus. 
The  petition  on  its  face  therefore  showed  that  petitioner 
was  not  entitled  to  the  relief  sought.     In  Chaney  v.  Bak- 


er,  302  III.  481,  it  is  said:  "The  rule  is  that  a  demuner 
searches  the  whole  record  and  will  be  carried  back  to  the 
first  substantial  defect."  The  demurrer  should  have  been 
carried  back  and  sustained  to  the  petition. 
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The   judgment  is   reversed. 
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General  No.  7435  , '  Agenda  No.  13 

April  Term  4  D.  1922 

Nancy  C.  He^,  Appellant 

George  A.  Jlinier,  Appellee 

App^^l  from  Pike.  •«  C&    /«    I 

NiEHAus,P..../'  227I.A.  6^4^ 

It  appears  from  the  evidence  in  this  case  that  the 
appellant  Nancy  C.  Hess  rented   a  safety  deposit  box 
from  the  appellee  George  R.  Minier,  who  conducted  a 
banking  business  in  the  town  of  Pierce  in  Pike  county; 
and  in  conjunction  with  the  busines  of  banking,  rented 
out  safety  deposit  boxes  to  customers,  for  the  safe  keep- 
ing of  valuable  papers.    These  safety    boxes  were  ar- 
ranged and  located  in  a  vault,  which  was  a  concrete  stru 
cture,  with  steel  doors,  and  combination  lock,  and  was 
connected  with  appellee's  banking  room.    The  appellee 
rented  one  of  the  boxes  to  the  appellant;  and  she  placed 
therein  for  safe  keeping  $11,000.00  in     Liberty  Bonds. 
These  bonds  were  lost  by  burglarly,  which  was  commit- 
ted June  2_9,  1919.    The  vault  was  broken  into,  and  the 
bonds  in  question  stolen    from  appellant's  box.    After- 
wards the  appellant  commenced  this  suit  in  the  circuit 
court  of  Pike  county  against  the  appellee,  to  recover  the 
value  of  the  bonds  in  question;  and  alleging,  that  the  ap- 
pellee was  a  bailee  of  the  bonds  in  the  vault  for  hire;  and 
that  the  vault  provided  by  the  appellee  was  not  a  safe 
place  for  the  keeping  of  her  bonds;  and  that  the  appellee 
was  negligent  in  not  having  provided  a  safe  place.  There 
was  a  trial  by  jury,  which  resulted  in  a  verdict  for  the  ap- 
pellee.   The  court  rendered  judgment  on  the  verdict,  and 
this  appeal  is  prosecuted  from  the  judgment. 

The  principal  errors  assigned  relate  to  the  introduc- 
tion of  certain  evidence  by  the  appellee,  and  the  giving 
of  instructions,  claimed  to  be  erroneous.    The  appellee 
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over  the  ob- 
jection of  the  appellant,  was  allowed  to 
testify,  that  prior  to  the  loss  of  the  bonds  in  question, 
he  believed  that  he  was  furnishing  reasonable  protection 


for  the  property  in  the  vault.  We  are  of  opinion,  that 
appellee's  testimony  as  to  his  belief,  was  not  competent 
under  the  issues;  and  had  a  tendency  to  mislead  the  jury 
into  thinking  that  the  elements  of  good  faith,  was  an 
important  or  controlling  one  upon  the  question  of  ap- 
pellee's liability,  whereas  the  controlling  factor  in  appel- 
lee's liability  was,  whether  or  not,  he  exercised  the  care 
that  men  of  ordinary  prudence  usually  exercise  with  ref- 
erence to  the  safety  of  their  own  property.  C.  &  A.  R.  R. 
Co.  V.  Scott  42  111.  132.  "The  appellant  was  bound  to 
exercise  ordinary  care  and  diligence  in  the  preservation 
of  the  property  entrusted  to  him  by  the  appellee.  Or- 
dinary care  in  such  cases  is  such  care  as  every  prudent 
man  takes  of  his  own  goods;  and  ordinary  negligence  in 
the  preservation  of  such  goods  is  such  diligence  as  men  of 
common  prudence  usually  exercise  about  their  own  af- 
fair." Mayer  v.  Brensiger  180  111.  App.  110;  National 
Safe  Deposit  Co.  v.  Stead  250  111.  584.  Evidence  was  al- 
so admitted,  concerning  burglaries  of  other  vaults  and 
safety  deposit  places,  in  other  banks.  We  are  of  opin- 
ion that  this  evidence  was  also  incompetent,  and  had  a 
tendency  to  raise  false  issues  in  the  case.  Concerning 
the  instructions  given  for  appellee,  it  must  be  pointefl 
out,  that  in  the  first  instruction  this  language  is  used  con- 
cerning the  effect  of  the  prima  facie  case  made  out  by 
the  appellant,  namely,  that  "when  the  defendant  intro- 
duces other  proof  which  tends  to  rebut  or  contradict  the 
evidence  introduced  by  the  plaintiff  to  make  out  her 
prima  facie  case,  then  such  prima  facie  case  vanishes, 
and  it  devolves  upon  the  plaintiff  to  establish  her  case  by 
a  preponderance  of  all  the  evidence."  Any  kind  of  evi- 
dence, no  matter  how  weak  or  trivial  it  might  be;  or  how 
unsatisfactory  to  the  jury,  under  this  instruction  would 
do  away  with  the  prima  facie  case  established;  the  only 
requirement  being  that  it  had  a  tendency  to  contradict 
the  presumption  arising  from  appellant's  prima  facie 
proof.     The 
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evidence  introduced  by     the  appellee  to 
contradict  the  appellant's  prima  facie  case,  must  not  only 
have  a  tendency  to  do  so,  but  it  must  be  of  such  a  cHar- 


acter  and  sufficiency,  that  the  proof  is  at  least  equal  in 
evidenciary  force  and  effect,  to  the  prima  facie  case  made 
out.  Miles  V.  International  Hotel  Co.  289  111.  320.  The 
11th  instruction  given  for  appellee,  is  also  objectionable, 
in  that  it  assumes,  that  the  vault  door  in  question  was 
sufficient  to  resist  some  burglar  attacks,  though  not  all 
of  them.  We  are  of  opinion  that  the  instruction  No.  3 
requested  by  the  appellant  was  properly  refused,  inas- 
much as  it  singled  out  a  certain  act  of  the  appellee  con- 
cerning the  keeping  of  his  own  bonds,  disconnected  from 
the  circumstances  under  which  the  act  was  done,  and  tola 
the  jury,  that  they  might  consider  it  on  the  question  of 
the  care  which  he  bestowed  on  appellant's  bonds;  it  also 
gave  this  act  of  appellee  special  emphasis  and  undue 
prominence.  For  the  errors  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 
Reversed  and  remanded. 
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General  No.  7438  \  ^Tgenda  No.  IC 

April  Term  A.  D.  192 

Orion  A.  Woodson  and  Sarah  M.  C^ver,  Appellees 


Wabash  Railway  Compaffiy,  Appellant 

Apneal  fronS  Scott.  ^^ 

NiEHAus,  P.  J.     xy      2  2  7  I .  A .  6  2  4 

This  is  an  appeal  from  a  judgment  of  the  circuit 
court  of  Scott  county  upon  the  verdict  of  a  jury  finding 
the  appellant,  Wabash  Railway  Company,  guilty  of  neg- 
ligence; and  assessing  dam.ages  against  it,  in  the  sum  of 
$1754.17;  the  damages  assessed  being  for  injuries  to  tne 
crops  situated  on  the  lands  of  the  appellees,  Orion  A. 
Woodson  and  Sarah  M.  Carver,  and  are  alleged  to  have 
resulted  from  the  overflow  waters  of  Wolf  Run  Creek,  a 
water  course  running  across  the  right  of  way  of  the  ap- 
pellant and  under  a  bridge  known  and  designated  as  277 
A.  It  is  averred  in  the  declaration,  'that  about  the  year 
1888,  the  railway  company,  then  owning  and  operating 
the  railroad  lina  in  question,  caused  the  bridge  277  A  to 
be  built;  and  by  the  consent  and  agreement,  or  acquies- 
cence of  the  railway  company,  then  operating  said  line, 
in  the  year  1889,  Wolf  Run  Creek  was  diverted  from  the 
course  in  which  it  then  flowed,  and  turned  in  a  northerly 
direction  over  and  across  the  right  of  way  of  the  Keokuk 
division  of  said  railway  line,  under  said  bridge  277  A;  and 
that  said  stream  has  ever  since  uninterruptedly  and  con- 
tinuously flowed  over  anlj  across  railway  company's  right 
of  way,  at  that  point  and  to  bridge  277  A,  with  the  ac- 
quiescence of  the  railroad  company  in  control  of  the 
railroad.'  It  appears  from  the  evidence,  that  bridge  277 
A  was  bnilt  in  1888  by  a  railroad  company,  which  was  the 
A  was  built  in  1888  by  a  railroad  company,  which  was  the 
an  agreement  which  it  made  with  the  commissioners  of 
the  Scott  County  Levee  &  Drainage  District;  and  that 
this  agreement  was  in  writing;  and  that  the  construction 
of  the  bridge  was  made  in  accordance  with  the  written 
agreement;  and  that  the  waters  of 
Page  1 


Wolf  Run  Creek,  were 
thereupon  diverted  from  their  natural  course,  and  turn- 
ed to  run  down  through  the  present  channel,  under  the 
bridge  in  question.     Under  this  state  of  the  proof;  it  is 
evident,  that  the  liability  of  the  appellant  under  the  ob- 
ligations which    were  assumed  in    the  building  of    the 
bridge  and  to  take  care  of  the  diverted  waters  or  Wolf 
Run  Creek,  depend  upon  the  terms  of    the  written  con- 
tract referred  to.     No  writing  or  writings,  containing  the 
agreement,  were  introduced  in  evidence;  and  there  is  no 
evidence  to  show  what  the  agreement     was,  nor  of  Its 
terms  and  conditions;  nor  of  the  obligations  which  the 
railroad  company  assumed  thereby.     In  the  absence  of 
any  proof,  it  cannot  be  presumed  that  the  appellant  un- 
der the  agreement  had  any  obligation  or  duty  concerning 
the  taking  care  of  the  waters  of  the  stream  in  question, 
which  are  alleged  in  the  declaration.     And  to  entitle  the 
appellee  to  recover  it  must  affirmatively  appear  in  evi- 
dence that  the  railroad  company  assumed  the  duties  and 
obligations  concerning  bridge  277  A  which  are  alleged  in 
the  declaration.    For  the  reasons  stated,  the  proof  in  the 
record  is  insufficient  to  show  that  appellant  was  guilty 
of  negligence.    Judgment  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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General  No.  7441  ^     Agenda  No.  19 

April  Term  A.  D. 
Homer  English,  Trustee  in  Bankrffptcy,  Plaintiff  in  Error 

I  ^^•/ 

T.  V.  Grady,  D^endant  in  Error 

^Appeal  J^m  McLean.  OOI^T      /I         /?OK^ 
NIEHAUS,  P.  J.  \ 


This  suit  in  assumpsit  was  commenced  in  the  circuit 
court  of  McLean  county  by  George  Weinzierl,  to  recover 
the  price  of  1941  bushels  of  yellow  corn,  which  he  claims 
to  have  sold  to  the  appellee,  T.  F.  Grady,  the  owner  of 
a  grain  elevator  at  Downs.  After  this  suit  had  been 
commenced,  the  appellant  Homer  English  as  trustee  in 
bankruptcy  for  Weinsierl,  was  substituted  as  plaintiff  in 
the  suit.  There  was  a  trial  by  jury  and  a  verdict  ana 
judgment  for  the  appellee;  this  appeal  is  prosecuted  from 
the  judgment. 

It  was  the  contention  of  the  appellee  in  defense  of 
appellant's  claim  that  he  did  not  purchase  the  corn  re- 
ferred to;  but  that  it  had  been  received  in  his  elevator, 
and  held  therein,  for  shipment  for  Weinzierl  to  Peoria 
or  some  other  market:  and  subject  to  the  directions  to 
be  given  by  Weinzierl;  and  that  he  never  received  any  or- 
ders from  Weinzierl  to  ship  the  corn;  and  that  hence  the 
corn,  or  corn  of  like  quantity  and  quality,  remained  in  his 
elevator  subject  to  the  order  of  Weinzierl.  The  evidence 
concerning  this  transaction  is  confined  to  the  testimony 
of  Weinzierl  and  appellee's  agent,  Robert  A.  Hoover,  who 
was  in  charge  of  the  elevator  at  Downs;  and  who  trans- 
acted the  business  for  the  appellee.  These  parties  flat'y 
contradict  each  other  upon  the  material  points  testified 
about.  In  order  to  determine  whether  or  not  there  was 
a  sale  of  the  corn,  as  claimed  by  Weinzierl,  it  was  neces- 
sary for  the  jury  to  pass  upon  the  respective  credibility 
of  these  two  witnesses.  Hoover  testified  that  he  took 
the  1941  bushels  of  corn  from  Weinzierl  merely  for  the 
present;  and  subject  to  his  order;  and  that  he  had  corn 
of  the  same  quality  and 
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amount  in  the  elevator  at  all 


times  after  that;  and  until  March  1st,  1921  the  year  fol- 
lowing. In  rebuttal  of  this  testimony,  the  appellant  call- 
ed Robert  Price,  a  former  employe  of  the  appellee,  as  a 
witness;  and  offered  to  prove,  that  Price  was  in  the  em- 
ploye of  the  appellee,  during  the  month  of  January  1921; 
and  that,  at  that  time,  he  swept  every  bin  in  the  elevat- 
or; and  that  the  same  was  clear  of  corn;  and  that  there 
was  no  corn  in  the  west  elevator;  and  less  than  500  bush- 
els in  the  east  elevator.  The  introduction  of  this  e\i 
dence  was  objected  to  by  the  appellee;  and  on  his  ob- 
jection ruled  out.  This  ruling  of  the  court  is  assigned  as 
error.  We  are  of  opinion,  that  the  evidence  was  com- 
petent rebuttal;  and  it  should  have  been  submitted  to  the 
consideration  of  the  jury;  it  had  a  material  bearing  on 
the  issue  involved;  and  it  was  an  important  circumstance 
which  the  jury  might  have  considered,  upon  the  question 
of  whether  appellant  or  appellee's  version  of  the  con- 
tract made  was  the  correct  one;  also  upon  the  matter  of 
the  credibility  of  the  two  witnesses  referred  to.  For  the 
error  indicated,  the  judgment  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 
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General  No,  7446  jf  Agenda  No.  45 

V    October  Term,  A.  DJP^l 
Town  of  Windsor,  Shelby  Counhj^llinois,  Appellant 
vs.    ^?^ 
Chakes  W.  Witt^erg,  Appellee  -^ 

\  Appeal^  Shelby.        22    7     LA.     625      ' 
NIEHAUS.  P.  J.l     jt 

This  action  was'^-ought  in  the  name  of  the  appellant 
Town  of  Windsor,  against  the  nppellee  Charles  W.  Wit- 
tenberg, for  the  recovery  of  the  penalty  provided  for  by 
statute,  for  obstructing  a  public  highway.  On  the  first 
trial,  before  a  justice  of  the  peace,  appellee  was  found 
not  guilty.  An  appeal  v/as  thereupon  prosecuted  to  the 
circuit  court,  where  another  trial  also  resulted  in  a  ver- 
dict of  not  guilty.  And  the  court  rendered  judgment  on 
the  verdict,  and  an  appeal  is  prosecuted  from  the  judg- 
ment. 

It  is  insisted  by  the  appellant,  that  the  evidence  clear- 
ly shows,  that  the  appellee  set  out  his  line  fence  into  a 
public  highway,  which  had  been  legally  dedicated  for  pub- 
lic use,  and  in  such  a  way,  as  to  take  in  a  strip  of  land 
having  an  average  width  of  about  six  feet  and  ten  inches; 
and  knowing  that  he  had  no  legal  right  to  do  so.  Wheth- 
er the  strip  in  question  was  a  part  of  the  dedicated  high- 
way, v/as  a  controverted  matter  in  the  case,  and  a  ques- 
tion of  fact  for  the  jury  to  determine.  Town  of  Har- 
mnoy  v.  Clarke  250  111.  57.  Two  juries  determined  thib 
question  against  appellant.  We  cannot  say,  that  the 
finding  of  the  last  jury  is  manifestly  against  the  weight 
of  the  evidence.  It  is  assigned  as  error,  that  the  trial 
court  allowed  the  appellee  to  testify,  that  before  he  built 
his  fence,  he  had  a  telephone  conversation  with  the  coun- 
ty superintendent  of  highways;  and  with  the  town  clerk 
concerning  the  line  of  the  road.  We  are  of  opinion  that 
this  evidence  was  not  competent;  and  was  of  no  eviden- 
ciary  value  or  force,  upon  the  question  at  issue,  namely, 
where  the  actual  line  of  the  road  was;  but,  we  do  not  re- 
gard the  error  either  as  important  or  prejudicial;  and  it 
cannot  therefore  be  considered  as  a 
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proper  basis  to  reverse 


the  judgment.  Appellant  also  complains  because  this 
action  was  designated  in  some  of  the  instructions  as  a 
quasi  criminal  proceeding.  This  was  not  error.  Under- 
wood V.  Ankrum  190  111.  365.  Nor  did  the  court  err  in  in- 
structing the  jury  that  the  proof  should  show  the  appel- 
lee's guilt  by  a  clear  preponderance  of  the  evidence.  A. 
T.  &  Santa  Fe  Ry  Co.  v.  People  227  111.  270;  Ruth  v.  Citj 
of  Abingdon  80  111.  418;  Gilbert  v.  Bone  79  111.  341;  T.  P. 
&  W.  Ry.  Co.  V.  Foster  43  111.  480.  We  find  no  reversible 
error  in  the  record,  and  judgment  is  therefore  affirmed. 
Judgment  affirmed. 
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General  Mo.  7454  A#nda  No.  28 

April  Term  A.  D.  1922 
A  4- 

Marian  My^er,  an  infant,  by  May  Myae',  her  father  and 

next  friend,  Appellee 

vs.        / 

Central  Illinois  Public  Service  Company,  a  Corporatior;, 


Appelliant 

1> 


\Appeal  from  Douglas 


NIEHAUS,  P. 


227  I.A.  625 


This  is  a  suit  commenced  by  the  appellee,  Marian 
Myser,  an  infant  about  nine  years  old,  by  Max  Mayser, 
her  father  and  next  friend,  in  the  circuit  court  of  Doug- 
las county,  against  the  appellant,  Central  Illinois  Pub- 
lic Service  Company,  to  recover  damages  alleged  to  have 
been  sustained  by  her  from  injuries  received,  in  conse- 
quence of  an  alleged  negligence  on  the  part  of  the  ap- 
pellant. There  is  no  controversy  about  the  manner  m 
which  the  appellee  was  injured.  On  or  about  the  27th 
day  of  July,  1921,  she  was  walking  on  the  sidewalk  along 
the  street  in  front  of  the  First  National  Bank  building 
in  the  village  of  Villa  Grove;  the  bank  binding  being  sit- 
uated on  the  northwest  corner  of  Main  and  Monroe 
streets  in  the  village.  The  bank  entrance  had  a  stone 
ornament  which  suddenly  fell  from  its  position,  and 
struck  the  appellee  on  the  head,  causing  the  injuries  of 
which  she  complains. 

The  evidence  shows,  that  in  providing  for  an  adcJil 
ional  electric  lighting,  which  was  thought  necessary  for 
the  band  concerts  in  the  village,  a  contrivance  was  de- 
vised; and  in  order  to  hold  this  contrivance  in  place,  guy 
wires  were  used,  one  of  which  had  been  fastened  to  the 
stone  ornament  referred  to.  At  the  time  of  the  injury, 
it  is  alleged,  that  the  appellant  by  its  servants  were  at 
work  on  this  lighting  contrivance,  and  in  the  course  of 
the  work,  and  in  consequence  of  the  strain  put  upon  the 
guy  wire  thereby,  the  stone  ornament  was  pulled  of{, 
and  thereby  caused  it  to  fall  upon  the  appellee.  The 
main  contested  question 
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in  the  case  is,  whether  Paul 


Knox,  who  was  in  the  employ  of  the  appellant;  and  by 
whose  assistance,  and  supei-vision  it  is  claimed,  the  light 
ing-  contrivance  was  put  in  place,  was  acting  for  the  ap- 
pellant in  his  capacity  as  superintendent  or  maintenance 
man,  and  within  the  scope  of  his  employment  as  such^ 
oi-  was  merely  acting  on  his  persona]  responsibility  and 
individual  initiative.     There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  in  favor  of  the  appellee  fixing  her 
damages  at  $3500.00    The  appellant  moved   for  a  new 
trial,  whereupon  the  appellee  entered   a  remittitur   of 
$1500.00;  and  the  court  thereupon  denied  the  motion  and 
entered  judgment  for    $2000.00  against  the     appellant, 
from  which  an  appeal  is  prosecuted.     It  is  contended  by 
the  appellant,  that  hearsay  evidence  was  introduced  to 
show  what  position  Paul  Knox  was  holding  in  the  appel- 
lant's service.     Evidence  was  introduced  to  show,  what 
was  generally  understood  in  the  neighborhood  to  be  liis 
connection  with  the  appellant  company.     It  is  clear  that 
this  evidence  was  not  competent;  and  the  objection  to 
it,  should  have  been  sustained;  the  nature  and  character 
of  Knox's  employment  was  one  of    the  important  ana 
contested  questions  in  the  case;  and  it  was  necessary  that 
it  should  be  proven  by  competent  evidence.    Complaint 
is  also  made  about  the  giving  of  the  third  instruction  for 
the  appellee.    This  instii-uction  is  erroneous,     in  that  it 
assumes  that  Knox  was  agent  or    servant  of  the  appel- 
lant, and  that  in  assisting  in  the  work  of  attaching  anu 
fastening  the  electric  lighting  fixture  in  question,  he  was 
acting  for  the  appellant,  and  within  the  line  and  scope 
of  his  employment;  and  not  on  his  individual  initiative 
and  responsibility.    The  instruction  directs  a  verdict,  anj 
must  therefore  be  regarded  as  reversible  error. 

For  the  reasons  stated,     judgment  is  reversed  and 
the  cause  remanded. 
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Charles  (ji^iffel,  ety£l.,  Appellees 
Appeal^fram  Macoupin 

NIEHAUS,  P.  J. 


227  I.A.  6  2  5'' 


The  appellant  Marie  Hacke  commenced  this  suit  in 
assumpsit  in  the  circuit  court  of  Macoupin  Coimty,  to  re- 
cover from  Charles  Griff  el,  William  Griff  el  and  John 
Griffel,  appellees,  the  amount  realized  by  the  appellees, 
from  the  sale  of  coal  underlying  certain  lands,  which  the 
appellant  had  previously  conveyed  to  them;  which 
am.ounted  to  thirty  four  acres  and  a  fraction.  Her  claim 
v/as  based  on  alleged  understanding  and  agreement  which 
she  claims  to  have  had  with  the  appellees  at  the  time  the 
conveyance  was  made;  and  to  the  effect,  that  whatever 
they  realized  from  a  subsequent  sale  of  the  coal,  in  the 
part  conveyed  by  her,  should  be  paid  over  to  her  as  a 
part  of  the  consideration  for  the  conveyance.  All  the 
appellees,  in  the  testimony  given  by  them,  deny,  that  any 
such  agreement  had  been  made  with  the  appellant;  but 
that  the  amount  paid  to  the  appellant  for  the  convey- 
ance, was  the  entire  purchase  price  and  consideration  for 
the  land  conveyed;  and  that  no  reservation  was  made?  ob- 
ligating them  to  pay  anything  additional  to  her.  There 
was  a  trial  by  the  court;  and  the  court  found  the  issues 
for  the  appellees;  and  entered  a  judgment  in  bar  of  ap- 
pellant's suit;  this  appeal  is  prosecuted  from  the  judg- 
ment. 

It  is  contended  by  the  appellant,  that  the  finding  of 
the  court  is  against  the  weight  of  the  evidence;  and  this 
is  the  only  question  presented  for  consideration  on  this 
appeal.  It  was  necessary  for  appellant  to  prove  her  con- 
tention by  a  preponderence  of  the  evidence,  to  entitle  her 
to  recover.  The  Court  in  deter- 
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mining  the  matter  of 
the  preponderance  of  the  evidence  in  this  case  had  to 
pass  on  the  credibility  of  the  witnesses.  If  the  testimony 


of  the  appellees  is  to  be  taken  as  true,  it  is  clear,  that  the 
appellant  had  no  ground  of  recovery;  and  the  trial  court 
must  have  reached  the  conclusion  that  the  appellee's  ver- 
sion given  of  the  transaction  between  the  parties  was 
the  true  one;  and  therefore  rendered  judgment  accord- 
ingly. Where  issues  are  tried  by  the  court,  the  findings 
of  the  court  on  facts,  have  the  same  force  and  effect  as 
a  verdict  of  a  jury;  and  are  therefore  usually  regarded 
as  conclusive  where  there  is  evidence  to  sustain  them; 
especially  where  there  is  a  conflict  in  the  evidence  con- 
cerning the  facts  necessary  to  a  recovery.  And  the  find- 
ings of  a  court  on  questions  of  fact,  should  not  be  dis- 
turbed on  review,  unless  they  are  manifestly  against  the 
weight  of  the  evidence.  Berghofer  v.  Frazier  150  111. 
577;  Holt  v.  Simpson  230  111.  170;  People  v.  Askins  200  111. 
App.  621;  H.  S.  B.  &  Co.  v.  Mill  Co.  152  111.  App.  479;  Chik- 
ora  V.  Platzke  151  111.  App.  280.  We  are  of  opinion,  that 
the  finding  of  the  court  was  fully  warranted  by  the  evi- 
dence; and  therefore  this  court  would  not  be  justified  rever- 
sing the  judgment  on  the  ground  that  it  is  manifestly 
against  the  weight  of  the  evidence.  -Judgment  is  affirm- 
ed. 

Affirmed. 
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General  N^.  7468 

April  Term  A. 
G.  W.  Ludwick,  Plair 

\  7 

Helen  \)eutsch,  D^endant  and  Appellant 

\App^af^rom  Vermilion.      €t   Ck   l^     ~r  1 

NIEHAUS,  P.  J.  •-^•^•020 

This  action  was  brought  by  the  appellee  G.  W.  Lud- 
wick in  the  circuit  court  of  Vermilion  county,  against  the 
appellant  Helen  Deutsch,  to  recover  damages  alleged  to 
have  resulted  to  appellee,  in  consequence  of  the  negli- 
gence of  the  appellant;  which  negligence  it  is  claimed, 
brought  about  a  collision  of  the  appellant's  automobile 
with  that  of  the  appellee.  There  was  a  trial  by  jury 
which  resulted  in  a  verdict  and  judgment  against  the  ap- 
pellant for  $415.00;  and  this  appeal  is  prosecuted  from 
the  judgment. 

It  is  insisted  on  appeal,  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  appellant.  It  is  sufR- 
cient  to  say,  concerning  this  contention^  that  the  court 
properly  refused  to  do  so,  because  there  was  evidence  ad- 
duced on  the  trial  tending  to  show  the  negligence  alleged. 
But  the  proof  concerning  the  damages  sustained  by  the 
appellee  is  clearly  insufficient  to  satisfy  the  legal  require- 
ments. The  evidence  does  not  show  the  extent  of  the 
injury  to  appellant's  car;  nor  what  particular  parts  of  the 
car  had  been  broken  by  the  collision;  nor  the  necessity  of 
substituting  any  new  parts;  nor  the  extent  and  cost  of 
the  repairs  which  were  made  necessary  on  account  of  the 
collision.  The  only  instruction  given  for  appellee  whicn 
directs  the  jury's  attention  to  the  amount  of  admages  he 
was  entitled  to  is  as  follows: 

The  court  instructs  the  jury  that  it  is  not  necessary 
for  the  plaintiff  to  prove  the  charges  contained  in  each 
count  of  the  declaration  in  order  to  entitle  him  to  recover 
in  this  case.  If  the  plaintiff  proves  the  charges  contain- 
ed in  any  one  of  the  counts,  by  the  preponderance  of  the 
evidence,  he  will  be  entitled  to  a  verdict  for  such  an 
amount  as  the  preponderance  of  the 
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evidence  shows  that 
he  is  entitled  to,  not  to  exceed  the  amount  claimed  in 
the  declaration. 


This  instruction  does  not  correctly  state  the  meas- 
ure of  damages.  The  true  measure  of  damages  in  this 
case  is  the  cost  of  repairs  necessary  to  put  the  car  in 
substantially  as  good  condition  as  it  was  before  the  col- 
lision. T.  P.  &  W.  Ry.  Co.  V.  Roberts  71  111.  540;  Coyne  v. 
C.  C.  C.  &  St.  L.  208  111.  App.  125;  Walton  v.  B.  B.  &  C. 
R.  R.  Co.  (Opinion  by  this  Court  filed  April  Term  1921). 
We  find  no  error  in  the  giving  of  appellee's  instruction 
No.  4,  nor  in  the  refusal  of  Instructions  requested  by  the 
appellant  numbered  15,  16  and  17;  but  for  the  error  in- 
dicated, judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Page  2 


\'^ 


General Vo.  7474 

\  April  Term  A 


JjU^  ^>^;//^^- 


Agenda  No.  55 
1922 
\   Peyton  E.  Kries/ Appellant 
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Appeal  f^m  Sangamon^   0*7     T     rV»     O*^^ 

NIEHAUS,  P.  J. 

The  appellant  Pej'ton  E.  Kreis  took  judgment  in  the 
circuit  court  of  Sangamon  County  for  $1227.64  against 
W.  W.  Hughes  the  appellee,  on  a  judgment  note,  made 
by  appellee.  At  the  succeeding  term  of  the  court,  on 
motion  of  the  appellee,  the  judgment  was  opened  up,  and 
the  appellee  was  allowed  to  plead  in  defense  of  appel- 
lant's claim.  He  pleaded  the  general  issue,  and  two 
special  pleas;  one  alleging  that  the  consideration  for  tne 
note  was  an  illegal  one;  another  that  the  note  was  given 
for  money  won  by  the  appellant  from  the  appellee  In 
speculation  on  the  market  price  of  grain;  the  other  plea 
averred,  that  the  note  was  made  without  any  good  or 
valuable  consideration.  Issue  was  joined  on  matters  set 
up  in  defense.  There  was  a  trial  by  jury,  which  resulted 
in  a  verdict  for  the  appellee,  upon  which  a  judgment  in 
bar  was  rendered;  and  from  this  judgment  an  appeal  is 
prosecuted. 

The  vital  question  in  this  controversy,  is  whether  the 
buying  and  selling  of  grain,  which  was  involved  in  the 
transactions  between  the  parties,  and  in  the  pecuniary 
settlement  for  which  the  note  was  given,  were  a  violat- 
ion of  Section  130  of  Chapter  38  Revised  Statutes.  This 
Section  provides  that 

"Wlioever  contracts  to  have  or  give  to  himself  or  an- 
other the  option  to  sell  or  buy,  at  a  future  time,  any  grain 
or  other  commodity,  stock  of  any  railroad  or  other  com- 
pany, or  gold,  where  it  is  at  the  time  of  making  such  con- 
tract intended  by  both  parties  thereto  that  the  option, 
whenever  exercised,  or  the  contract  resulting  therefrom, 
shall  be  settled,  not  by  the  receipt  or  delivery  of  such 
property,  but  by  the  payment  only  of  differences  in  prices 
thereof,  or  whoever  forestalls  the  market  by  spreadmg 
false  rumors  to  influence  the  price  of  commodities  there- 
in, or  corners  the  market,  or  attempts  to  do  so  in  relac- 
ion  to  any  of 
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such  commodities,  shall  be  fined  not  less  than 


$10  or  more  than  $1,000  or  confined  in  the  county  jail 
not  exceeding  one  year,  or  both;  and  all  contracts  made 
in  violation  of  this  section  shall  be  considered  gambling- 
contracts,  and  shall  be  void." 

It  will  be  noticed  that  nnder  the  above  section,  the 
intention  of  the  parties  to  a  contract  concerning  the  de- 
livery of  the  grain  purchased,  is  one  of  the  controlling 
factors  in  giving  character  to  the  transaction,  either  a^; 
a  contract  for  gambling,  or  a  legitimate  contract  for  the 
purchase  and  sale  of  grain;  and  this  feature  has  also  been 
emphasized  by  Supreme  and  Appellate  Courts  in  Pelouze 
V.  Slaughter  241  111.  215;  Pixley  v.  Boynton  79  111.  App. 
351;  Dillon  v.  McCray  59  111.  App.  505;  Ennis  v.  Edgar  154 
111.  App.  544;  Barnett  v.  Baxter  64  111.  App.  544. 

To  make  purchases  and  sales  of  grain,  such  as  are 
here  involved,  gambling  transactions,  it  must  appear 
that  neither  pai'ty  intended  actual  purchases  and  sales  to 
be  made,  but  that  both  had  the  intention  of  settling  on 
the  differences  in  price  only.  Kertling  v.  Sturtevant  181 
111.  App.  517.  And  the  burden  of  proof  to  show  that  tfie 
contracts  for  purchase  and  sale  of  grain  were  in  fact 
gambling  transactions,  rests  upon  the  party  who  asserts 
the  fact.  Johnson  v.  Milmine  150  111.  App.  208.  It  was 
a  question  of  fact  for  the  jury  to  decide,  whether  it  was 
the  intention  of  both  parties  to  the  contracts  involved, 
that  the  options  whenever  exercised,  or  the  contracts  re- 
sulting therefrom,  should  be  settled,  not  by  the  receipt 
or  delivery  of  grain,  but  by  the  payment  of  the  differ- 
ences in  the  prices.  This  being  the  legal  status  of  the 
controversy,  we  are  of  opinion,  that  the  giving  of  the 
second  instruction  for  appellee  was  erroneous.  This  in- 
struction, which  apparently  aims  to  follow  the  statute  in 
defining  a  gambling  contract,  omitted  the  important  ele- 
ment of  the  intention  of  the  parties,  found  in  the  statu- 
tory definition.  The  omission  eliminated  from  the  con- 
sideration of  the  jury  an  element  which  they  should  have 
considered  in  order  to  arrive  at  a  correct  conclusion  con- 
cerning the  legality  of  the  transactions.  It  is  true  this 
omission  does  not  appear     in  other     instructions,  which 

Page  2 
were  given;  but  inasmuch  as  the  instruction  referred  to 
directs  a  verdict  and  is  misleading  concerning  an  import- 
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ant  legal  element  in  the  controversy,  it  constitutes  rever- 
sible error.  Judgment  is  therefore  reversed  and  cause 
remanded. 

Reversed  and  remanded. 
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Paul  MiATay,  Admr,^c.,  Defendant  «i  Error  A  ^  A^ 

Standard  PecanXco.   (/corporation)    Plaintiff  in  F.rror^ 
HEARD,  J.  ^    '  //J 

This  cause  was  before  the  court  at  a  prior  term  and 
v«s  then  reversed  and  therefore  amended.  (Murray  vs. 
Standard  Pecan  Company  217  111.  App.  587.)  A  second 
trial  was  had  upon  a  stipulation  of  facts  before  the 
court  and  judgment  entered  for  defendants  in  error 
hereinafter  called  the  plaintiff,  against  plaintiff  in  error 
hereinafter  called  defendant.  To  review  that  judi^ment 
tins  writ  of  error  is  prosecuted. 

The  undisputed  facts  are  that  R.  M.  Nidiolson  was 
on  September  12,  1912,  a  sales  agent  of  defendant,  a  cor- 
poration, authorized  to  sell  its  stock  for  cash  at  the  rate 
of  ten  dollars  per  share;  that  certain  certificates  of  stock 
signed  by  the     President     and  Secretary  of    defendant 
company,  with  corporate  seal  affixed,  were  delivered  to 
Nicholson  in  blank,  with  authority  to  fill  in  said  blanks, 
in  case  of  sale,  with  the  name  of  the  purchaser,  the  num- 
ber of  shares  sold,  and  the  date  of  the  sale;  that  Nichol- 
son had  been  given  no  authority  whatever  to  sell  said 
shares  of  stock  with  agreement  or  contract  attached  pro- 
viding for  the  repurchase  of    said  stock  by    defendant; . 
that  said  Nicholson  did  on  September     12,  1912,  sell  'O 
Mrs.  A.  G.     Murray,  plaintiff's    intestate,  one     hundred 
shares  "Class  B  Cumulative  Preferred"  stock  of  defen- 
dant at  the  price  of  ten  dollars  per  share;  that  withouc 
the  knowledge  or  consent  of  defendant  and  without  af- 
terwards reporting  the  same  to  plaintiff  Nicholson  wrote 
upon  the  back  of  said  certificate  the  following:     "It  is 
hereby  agreed  that  the  Standard  Pecan  Co.,  shall  at  the 
end  of  three  years  from  date  repurchase  this  stock  at 
$11.00  per  share  upon     thirty  days  notice.    The     owner 
does  not  need  to  sell  said  Company  the  stock  unless  shs 

Page  1 
so  desires.     (Signed)     Standard  Pecan    Co.  per  R.     M. 
Nicholson;"  that  said  Nicholson  delivered  said  certificate 


so  endorsed  by  him  to  Plaintiff's  intestate,  the  purchaser 
and  collected  from  her  one  thousand  dollars  for  said 
stock  which  he  paid  over  to  defendant;  tihat  Nicholson, 
also  before  delivering  said  stock  to  the  purchaser  filled 
out  the  blanks  properly  with  the  date  of  issue,  name  of 
the  purchaser,  number  of  shares,  etc;  that  defendani 
never  knew  that  said  certificate  had  any  endorsement 
thereon  relating  to  repurchase  thereof  until  after  the 
death  of  the  purchaser  and  until  after  three  years  from 
the  date  of  the  certificate  when  its  secretary  received 
by  mail  a  notice  signed  by  the  heirs  of  the  purchaser, 
stating  in  substance  that  they  were  giving  thirty  days 
notice  in  writing  of  their  election  to  resell  to  it  the  said 
shares  of  stock  in  accordance  with  the  terms  of  the 
writing  on  the  back  of  the  certificate,  and  demanding  a 
repurchase  by  it  of  said  stock  at  eleven  dollars  per  shai-e 
at  the  expiration  of  said  thirty  days;  that  immediate!;;- 
upon  the  receipt  of  said  notice  defendant  by  its  proper 
officers  replied  thereto  advising  the  heirs  that  it  would 
not  repurchase  said  stock,  and  that  the  agent  who  sold 
the  same  had  no  authority  to  make  any  agreement  with 
the  purchaser  that  the  Company  would  repurchase  said 
btock  and  that  it  repudiated  any  such  agreement  to  re- 
purchase; that  defendant  has  not  repaid  Mrs.  A.  G.  Mur- 
lay,  i!or  to  her  legal  representatives,  etc.,  any  part  of 
the  purchase  money  paid  for  said  stock;  that  there  was 
paid  to  her  two  dividends  on  the  stock. 

Defendant  contends  that  upon  the  stipulated  facts 
the  plamtiff  cannot  legally  recover  anything:  from  it  in 
this  suit; 

1.  Because  having  received  the  purchase  price  of 
its  stock  under  an  authorized  sale  by  its  agent,  whose 
authority  was  limited  to  the  sale  of  its  stock,  it  is  neither 
required  to  perform  under  the  agent's  unauthorized 
agreement  to  repurchase  the  stock,  nor  to  refund  the 
purchase  price  upon  its  repudiation  of  the  unauthorized 
agreement  to  repurchase. 

2.  Because  the  endorsement  on  the  back  of  the 
certificate 
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written  there  by  the  agent  outside  of  his 


authority,  as  agent,  was  an  independent  agreement,  and 
no  part  of  the  certificate  which  the  agent  was  authorized 
to  sell. 

3.  Because  the  unauthorized  endorsement  by  de- 
fendant's agent  of  an  agreement  to  repurchase,  written 
by  the  agent  on  the  back  of  the  certificate  did  not  make 
the  sale  conditional. 

4.  Because  plaintiff's  intestate  in  dealing  with  de- 
fendant's was  bound  in  law  at  her  peril  to  ascertain  the 
scope  and  extent  of  the  agent's  authority  at  the  time  sne 
dealt  with  him  and  was  bound  in  law  to  inquire  into  the 
agent's  authority,  in  addition  to  the  sale  of  the  stock. 

When  this  case  was  before  this  court  at  a  prior  term 
on  substantially  the  same  statement  of  facts  this  court 
said: 

"The  purchase  made  by  decedent,  and  for  which  the 
money  was  paid,  was  a  certificate  of  stock  with  a  pur- 
ported agreement  by  appellee  to  repurchase  it  endorsed 
thereon.  If  such  endorsement  is  not  valid  on  account  of 
want  of  authority  on  the  part  of  appellee's  agent  to 
make  it,  then  the  whole  contract  fails  for  the  reason 
that  apepllant's  intestate  was  a  party  to  no  contract  of 
which  the  endorsement  was  not  a  part.  *  *  *  *  Eberts  vs. 
Selover,  44  Mich.  519.  The  contract  in  question  consist- 
ed of  that  which  appears  on  the  face  and  back  of  a  cer- 
tificate of  stock,  which  taken  together  constitute  a  con- 
ditional sale.  (Roush  vs.  Illinois  Oil  Co.  180  III.  App.  346) 
and  appellee  cannot  separate  the  parts  and  ratify  one, 
and  thereby  make  it  an  absolute  sale  eoiuring  to  its  bene- 
fit and  repudiate  the  remainder.  (Taylor  vs.  Conner,  41 
Miss.  722;  Sternbach  vs.  Leopold,  50  111.  App.  476)" 

The  Circuit  Court  in  its  findings  followed  the  rule 
that  laid  down  and  the  judgment  should  therefore  be 
affirmed. 
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General  No.\445  /  Agenda  No.  54 

April  Term  Af  D.  1922  ^..^ _, 

?lora  M.  Neyon,  Appellee 

vs. 

Richard  Eln«Cr  Nelson,  Appellant 

Appeal  from  Hancock.  \\ 

HEARD.  J.  22  7  I'^-  626^ 

On  October  8,  1918,  appellee  brought  suit  for  seper- 
ate  maintP.nance  against  appellant  in  the  circuit  court  of 
Hancock  County.  Appellant  in  his  answer  to  the  bill  ot 
complaint  denied  that  appellee  was  his  wife  and  alleged 
that  at  the  time  of  the  purported  marriage  of  appellee 
and  appellant,  appellee  was  the  wife  of  one  Robert  Jones. 
The  answer  also  denied  that  appellee  was  living  separ- 
ate and  apart  fror-  h.im  by  reason  of  his  fault.  Appel- 
lant also  filed  a  cross  bill  asking  for  an  annulment  of  the 
purported  marriage  alleging  that  she  was  the  wife  of 
Jones  at  the  time  of  his  purported  marriage  with  her. 

After  hearing,  the  court  entered  a  decree  dismissing 
the  cross  bill  and  requiring  appellant  to  pay  $100.00  per 
month  as  alimony  to  appellee  and  $1500.00  for  her  solicit- 
or's fees,  together  with  costs  of  suit,  from  which  decree 
this  appeal  is  prosecuted. 

Three  questions  are  presented  for  our  considerat- 
ion. Was  Fora  M.  Nelson,  the  wife  of  said  Richard  El- 
mer Nelson,  under  the  purported  solemnization  of  mar- 
riage with  him,  or  was  she  at  that  time  still  the  wife  ot 
one  Robert  Jones,  and  incapable  of  contracting  marriage 
with  said  Richard  Elmer  Nelson?  Was  there  a  valid  de- 
cree of  divorce  between  Flora  Jones  and  Robert  Jones? 
Was  she  at  the  time  of  filing  her  said  Bill  for  separ- 
ate maintenance,  living  separate  and  apart  from  him,  the 
said  Richard  Elmer  Nelson,  without  her  fault? 

The  facts  as  disclosed  by  the  record  are  that  appellee 
on  June  14,  1899,  was  lawfully  married  to  Robert  Jones 
and  that  she  lived  with  him  until  about  April  25,  1907, 
in  Kentucky;  that  afterwards  she  came  to  McDonough 
County,  Illinois,  and  became  a  resident  there;  and  on  Aug- 
ust 6,  1909.  filed  a  bill  for  divorce  against  said 
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Robert  Jones; 
that  at  the  time  said  Robert  Jones  was  a  non-resident  of 
the  State  of  Illinois;  that  she  never  obtained  a  divorce 
from  Robert  Jones,  or  attempted  to,  except  by  said  suit 
in  the  Circuit  Court  of  McDonough  County,  Illinois. 

In  her  said  suit  for  divorce,  appellee  filed  with  the 
bill  an  affidavit  of  non-residence  showing  that  said  Rob- 
ert Jones  was  a  non-resident  of  Illinois  and  that  proceso 
could  not  be  had  upon  him  and  giving  his  place  of  resi- 
dence as  Louisville,  Kentucky.  A  publication  of  a  non- 
resident notice  was  made  in  the  Macomb  Bystander,  a 
daily  newspaper  printed  at  Macomb  in  said  McDonougn 
County,  Illinois.  A  publisher's  certificate  which  was 
filed  in  said  cause  on  August  11,  1909,  shows  that  the 
non-resident  notice  was  published  "for  three  successi\c 
weeks,  the  first  insertion  of  which  was  in  the  issue  of 
said  paper  bearing  date  August  7,  1909,  and  the  last  in- 
sertion in  the  issue  of  same  bearing  date  August  21, 
1909,"  while  another  publisher's  certificate  filed  Auguse 
27,  1909  shows  publication  for  "  four  successive  weeks, 
the  first  insertion  being  August  7,  1909  and  the  latest 
August  28,  1909."  Each  of  the  certificates  being  filed  at 
a  time  prior  to  the  I'ast  publication  date  mentioned  there- 
in. 

The  decree  in  the  case  was  in  part  as  follows: — "And 
the  court  having  examined  the  affidavit  of  non-residence 
filed  herein.and  the  certificate  of  publication  of  notice  to 
the  defendant  Robert  Jones,  and  being  thereby  and 
otherwise  fully  advised  in  the  premises,  finds  *  *  * 
that  thereupon  publication  notice  to  the  said  defendant, 
Robert  Jones,  was  made  in  the  Macomb  Bystander,  a 
daily  secular  newspaper,  of  general  circulation  in  the 
County  of  McDonough,  State  of  Illinois,  in  which  said 
suit  was  brought,  published  in  the  City  of  Macomb,  Coun- 
ty of  McDonough  and  State  of  Illinois,  which  said  news- 
paper has  been  regularly  published  in  the  said  City  and 
County  aforesaid,  for  more  than  six  months  prior  to  the 
first  publication  of  said  notice,  which  said  notice  contain- 
ed a  statement  of  the  pendency  of  this  suit,  the  names 
of  the  pari-ies  hereof,  the  title  of  the  court  and  the  time 
and  place  of  the  return  of  summons  herein,  the  first  pub- 


lication  of  which   notice  was  made  in  an  isssue  of  said 
paper  dated  the  7th  day  of  August  A.  D.  1909 
Page  2 

and  the  last 
publication  of  said  notice  was  made  in  the  issue  of  said 
paper  dated  the  21st  day  of  August,  A.  D.  1909;  and 
which  said  notice  was  published  in  said  paper  for  three 
successive  weeks,  the  first  publication  being  more  than 
forty  days  prior  to  the  first  day  of  the  present  term  of 
this  court,  and  it  further  appearing  to  the  court  that  the 
clerk  of  this  court  did  within  ten  days  after  the  first  pub- 
lication of  said  notice,  mail,  postage  prepaid,  a  copy  of 
said  notice  to  the  said  defendant,  Robert  Jones,  at  this 
post  office  address  aforesaid;  and  the  court  being  fully 
advised  in  the  premises  finds  that  this  court  now  has 
jurisdiction  of  the  person  of  the  said  defendant,  Robert 
Jones,  and  of  the  subject  matter  of  this  suit;  and  the 
said  defendant,  Robert  Jones,  having  been  three  times 
solemnly  called  in  open  court  to  appear,  except,  demur, 
plead  or  answer,  the  complainant's  bill,  came  not  nor 
anyone  for  him,  but  herein  made  default." 

It  is  contended  by  appellant  that  the  Circuit  Court 
erred  in  not  finding  that  the  purported  decree  of  divorce 
■entered  in  the  suit  of  Flora  Jones  v.  Robert  Jones  was 
a  nullity  and  that  the  Court  did  not  have  jurisdiction  over 
the  parson  of  said  Robert  Jones,  and  that  said  purport- 
ed decree  did  not  constitute  a  divorce,  and  the  greater 
portion  of  appellant's  102  page  brief  and  argument  and 
his  37  page  reply  brief  is  devoted  to  a  discussion  of  this 
question. 

It  has  frequently  been  said  by  the  Supreme  Court 
that  there  probably  is  no  word  in  common  use  which  is 
more  often  incorrectly  used  by  writers  of  Judicial  opin- 
ions than  the  word  Jurisdiction. 

By  statute  the  circuit  court  is  given  authority  to  hear 
and  determine  divorce  cases  and  had  jurisdiction  over 
the  general  class  of  cases  to  which  the  Jones  case  oe- 
longed.  When  appellee  who  was  a  resident  of  the  Coun- 
ty, filed  her  bill  of  complaint  in  the  Circuit  Court  of  Mc- 
Donough  County,  filed  her  affidavit  of  non-residence, 
caused  publication  to  be  made     in  a  newspaper    within 


three  or  four  weeks,  appeared  in  open  court,  and  caused 
the  defendant  to  be  defaulted,  submitted  herself  to  the 
jurisdiction  of  the  court  and  when  she  procured  the  court 
to  grant  her  a  decree  of 
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divorce  and  Robert  Jones  re- 
lying upon  the  legality  of  the  divorce  remarried,  the  de 
cree  of  divorce  as  to  appellee,  no  matter  how  erroneous, 
so  long  as  it  was  not  reversed  in  a  direct  procseding,  was 
not  a  nullity  as  to  appellee,  and  she,  having  lead  the  court 
into  error,  (if  there  was  error)  could  not  take  advantage 
of  her  own  wrong  and  have  the  decree  set  aside  or  vacat- 
ed. Guggenheim  v.  Guggenheim  189  111.  App.  146;  Sloan 
V.  Sloan  102  111.  581. 

The  court  in  the  Jones  decree  found  "that  this  court 
now  has  jurisdiction  of  the  person  of  the  said  Robert 
Jones  and  of  the  subject  matter  of  this  suit." 

Any  rule  adopted  in  this  regard  must  be  a  general 
rule  and  to  hold  that  a  husband  who  has  married  a 
woman  who  had  obtained  a  decree  of  divorce,  which  she 
herself  could  not  have  annulled  or  set  aside,  after  living 
with  her  for  years  and  begetting  children,  could,  by  the 
sanction  of  a  court,  have  a  decree,  to  which  he  was  a 
stranger,  declared  a  nullity,  his  children  bastardized  and 
his  wife  thrown  upon  the  mercies  of  the  world,  would  be 
abhorrent  to  our  conception  of  justice  and  a  blot  upon 
our  jurisprudence. 

It  is  contended  by  appellant  that  the  evidence  does 
not  show  that  appellee  was  living  separate  and  apart 
from  appellant  without  fault  on  her  part.  The  evidence 
is  quite  voluminous  and  it  is  usual  in  such  cases  it  is 
very  contradictory.  No  good  purpose  would  be  conser- 
ved by  reviewing  this  evidence  in  detail.  Suffice  it  to 
say,  that  appellee  testified  her  husband  beat  her  with 
his  fist,  choked  her  and  was  guilty  of  divers  other  acts  of 
cruelty,  which  if  true,  fully  justified  her  in  leaving  ap- 
pellant. The  court  who  saw  and  heard  the  vritnesses  has 
found  this  question  of  fact  in  her  favor  and,  although 
these  acts  are  denied  by  defendant  and  his  witnesses,  we 
would  not  be  justified  in  disturbing  the  finding. 

The  decree  is  affirmed. 
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General VJo.  7449  /  Agenda  No.  24 

April  Tera/A.  D.  1922 

Bert  Robertson  an^T^has.  A.  Smith,  Appellees 

Farmers  Elector  C^npany  of  Homer,  Illinois,  Appellant 
leal  from  Champaign. 

HEARD,a.  22  7I.A.  626 

This  was  an  action  in  assumpsit,  brought  by  the  ap- 
pellees against  the  appellant,  claiming  the  purchase  price 
of  certain  oats  grown  in  the  year  1920  on  land  owned  by 
one  Josephus  Yount,  and  sold  by  one  Alex  McElroy  to 
the  appellant.  The  declaration  consists  of  the  common 
counts  only,  to  which  the  appellant  pleaded  the  general 
issue. 

On  May  4,  1920  appellees  took  a  chattel  mortgage 
from  McElroy  which  purported  to  cover,  among  other 
things,  a  one-half  interest  in  sixty-five  acres  of  growing 
oats,  growing  on  the  Yount  farm  in  Sections  2  and  3, 
Township  18  North,  Range  14,  West,  in  Vermilion  county 
The  mortgage  was  properly  acknowledged  and  recordeii 
in  Vermilion  County. 

Alex  McElroy  had  been  a  tenant  of  one  Josephus 
Yount,  under  a  written  lease  dated  February  12,  1920, 
whereby  Yount  leased  to  McElroy  certain  lands  situated 
in  Vermilion  County  in  Section  2,  3,  10,  and  11  of  Town- 
ship 18  North,  Range  14  West,  for  grain  and  cash  reni. 
On  the  back  of  this  written  lease  appeared  a  written  en- 
dorsement dated  March  1,  1920,  whereby  McElroy,  for 
certain  considerations  therein  named,  assigned  and  trans- 
ferred to  Yount  all  his  rights  under  the  lease  and  all  his 
interests  in  the  grain  grown  or  to  be  grown  on  said  land. 
This  written  assignment  the  court  refused  to  admit  n; 
evidence. 

There  was  evidence  tending  to  show  that  the  night  , 

before  July  16,  1920,  McElroy  had  a  conversation  ovei 
the  telephone  with  the 
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appellee  Smith  in  which  Smith 
authorized  McElroy  to  make  sale  of  the  oats  in  question. 
McElroy  then  made  inquiries  of  grain  buyers  in  Homer, 
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Illinois,  including  the  appellant,  as  to  what  price  they 
were  paying-  for  oats,  and  on  July  16,  1920,  the  appellant 
company  having  offered  the  highest  price,  McElroy  sold 
the  oats  in  question  to  appellant.  The  place  of  business 
of  the  appellant  was  in  Homer,  which  is  in  Champaign 
County,  Illinois,  a  different  County  from  that  in  which 
the  oats  were  growing,  and  the  mortgage  recorded. 

Upon  the  sale  being  made  and  prior  to  the  delivery 
of  the  oats,  appellant  advanced  to  McElroy  $30.00,  upon 
this  sale.  The  oats  in  question  amounted  to  about 
$867.00,  and  were  delivered  to  the  appellant  at  Homer, 
about  August  2,  1920,  and  settlement  for  the  same  made 
with  McElroy.  At  the  time  of  the  settlement  ther.- 
were  present  McElroy,  Josephus  Yount,  the  owner  of  the 
land,  and  the  witness  Byers,  who  was  the  manager  of 
the  appellant  company.  At  this  settlement  the  appellant 
paid  to  Yount,  the  landlord,  out  of  the  proceeds  of  the 
oats,  $200.00  due  Yount  for  rent  under  his  lease  with 
McElroy. 

The  appellant's  agents  with  whom  the  business  was 
transacted  testified  that  they  never  had  any  knowledge 
or  information  that  appellees  had  a  chattel  mortgage  on 
these  oats,  or  had  any  claims  thereto  until  after  sale^  de- 
livery and  settlement  for  the  oats  in  question.  The  ap- 
pellee Smith  testified  that  early  in  the  summer  of  1920, 
he  told  the  company's  manager,  Byers,  that  they  held  a 
chattel  mortgage  on  the  grain,  and  that  McElroy  was 
going  to  deliver  the  oats  either  to  appellant  or  to  some 
other  elevator,  and  that  appellees  wanted  the  money  for 
the  oats  paid  to  them.  Byers  absolutely  denied  ever 
having  had  any  such  conversation. 

The  appellees  made  no  demand  on  appellant  for  the 
oats  in  question.  After  the  settlement  was  made  by 
the  elevator  company,  appellees  demanded  that  they  be 
paid  the  amount  of  the  purchase  price  of  the  oats,  and 
upon  this  being  refused,  brought  this  suit,  declaring  un- 
der the  common  counts  only  upon  the  theory  that  claim- 
ing to  have  a  chattel  mortgage  they  were  entitled  to  re- 
cover from  the  company  the  amount  which  the  company 
had  contrrcted  to  pay  McElroy 
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as  the  purchase  price  of  the  oats. 

Both  at  the  close  of  the  evidence  for  the  plaintifT 
and  at  the  close  of  all  of  the  evidence  in  the  case,  appel- 
lant moved  to  exclude  the  evidence  and  to  instruct  the 
jury  to  find  for  the  defendant.  Both  of  these  motions 
were  denied  by  the  court. 

The  claim  of  the  appellees  was  for  the  entire  amount 

of  the  purchase  price  of  these  oats  without  allowing  any 

deduction  for  rent  paid  the  landlord  or  anything  else;  and 

Lb4.  ^^ 
amounted  to  $M1:56.     The  verdict  of  the  jury  was  loi 

the  entire  amount  of  appellee's  claim  $0^P.C7.  ^<^o'/. 

Motion  for  a  new  trial  was  made  by  appellant,  ana 

overruled  by  the  court,  and  judgment  entered  in  favor 

of  the  appellees  a^nd  against  the  appellant  for  ^^S^-#'^'"/- 

and  costs,  from  which  judgment  this  appeal  was  taken. 

It  is  contended  by  appellant  that  the  court  erred  in 
not  instructing  the  jury  to  find  the  issue  for  the  defend- 
ant. Appellees  claim  that  the  evidence  shows  appellant 
to  be  indebted  to  them  and  that  such  indebtedness  can 
be  recovered  under  the  common  count  for  money  had  and 
received  and  while  many  authorities  are  cited  in  an  at- 
tempt to  sustain  this  contention,  an  examination  ot  these 
authorities  fails,  however,  to  show  any  holding  that  as- 
sumpsit for  money  had  and  received  is  a  proper  remedy. 
Appellant  received  no  money  which  in  equity  and  good 
conscience  belonged  to  appellees.  It  only  purchased  in 
the  open  market  property  in  which  appellees  had  only  a 
special  interest.  In  such  case  the  mortgagor  cannot  re- 
cover from  the  purchaser  the  purchase  price  of  the  prop- 
erty, but  can  on'y  recover  the  property  in  an  action  of 
replevin,  or  recover  in  an  action  of  conversion  to  the  ex- 
tent of  his  special  interest  and  he  can  not  recover  from 
the  purchaser  beyond  his  specail  interest  in  the  property. 
Bailey  vs.  Godfry  54  111.  507;  Howard  v.  Burns  44  Kan. 
543;  Bank  of  Commerce  v.  Morris,  114  Mo.  255. 

The  court  should  therefore  have  sustained  appellants 
motion  to  instruct  the  jury  to  find  the  issues  for  appel- 
lant. 

Accordingly  the  judgment  of  the  circuit  court  is  re- 
versed and  judgment  entered  here  for  defendant  in  bar 
of  the  action  and  for  costs. 
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General  No.  7^56  /genda  No.  30 

\   April  Term  A.  D.  1922 

Elmer  F.  Sfr^rk,  Administrator  of  ine  Etsate  of 

James  Lowell  Lewis,  deceas^,  Appellee 

vs. 

Coles  County  Telephone  and  Tele/raph  Company,  a  Cor- 
poration, and  Central  Illinoiypublic  Sendee  Comp- 
any, a  corporation,  Appej^nt  S\   C\    fH     ^      \         Ct^^ 
Appeal  ^m  Coles.    ^  ^    (     l»fl«     O^    « 

HEARD,  J. 

This  is  an  action  of  case  brought  by  appellee,  as  ad- 
mmistrator  of  the  estate  of  James  Lowell  Lewis,  for  the 
wrongful  death  of  Lewis,  alleged  to  have  been  caused  by 
the  joint  negligence  of  the  appellant,  and  the  Coles 
County  Telephone  and  Telegraph  Co.,  originally  orought 
against  both  but  later  dismissed  as  to  the  telephone  com- 
pany. 

The  declaration  charged  the  appellant  with  operat- 
ing an  electric  transmission    line  through  the     alley  in 
which  the  deceased  lost  his  life;  that  at  one  point  in  thi:t 
alley  there  was  a  crossing  of  two  telephone  wires  witn 
the  lines  of  appellee,  the  telephone  wires  being  above  the 
electric  v/ires;  that  the  electric    wires  were    carrying  a 
high  and  deadly  voltage  of  electricity,  and  that  the  in- 
sulation on  the  wires  carrying  this     electricity  had  be- 
come rotten  and    decayed  and  had    fallen  off  in     many 
places.    The  declaration  in  different  counts  sets  out  var- 
ious alleged  acts  of  negligence  and  alleges  that  as  a  re- 
sult thereof  a  telephone  wire  fell  across  the  wires  of  ap- 
pellant and  as  a  result  of  faulty  insulation  thereon,  be- 
came charged  with  a  deadly  current  of  electricity;  thai 
said  telephone  wire,  so  charged,  hung  in  said  alley,  and 
that  James  Lowell  Lewis,  a  pedestrian  lawfully     using 
said  alley,  and  in  the  exercise  of  due  care  and  caution  for 
his  own  safety,  came  in  contact  with  said  wire  and  re- 
ceived a  charge  of  electricity  which 
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killed  him. 
The  trial  of  the  cause     resulted  in  a    judgment  for 
$7916  in  favor  of  appellee  against  appellant  from  which 


judgment  the  appeal  has  been  taken. 

Appellant  interposed  a  challenge  to  ari'ay  of  Jurors 
on  the  ground  that  the  Jury  list  had  not  been  prepared 
by  the  Board  of  Supervisors  in  accordance  with  the  pro- 
visions of  the  statute  relating  thereto.  As  the  judgment 
must  be  reversed  upon  other  grounds  and  before  the 
cause  can  be  tried  another  jury  list  will  have  been  pre- 
pared it  is  unnecessary  for  us  to  discuss  this  point. 

Appellant  contends  that  the  court  erred  in  the  giv- 
ing of  instructions  to  the  Jury.  Modified  instruction, 
No.  one  is  erroneous  in  not  confining  the  consideration  of 
the  Jury  to  the  negligence  of  the  defendant  alleged  in 
the  declaration  or  some  count  thereof  and  in  not  inform- 
ing the  Jury  what  negligence  was  charged  in  the  dec- 
laration. Modified  instruction  No.  2  is  defective  in  not 
confining  the  consideration  of  the  Jury  to  pecuniarj' 
damages.  Modified  instruction  No.  3  is  erroneous  as  it 
assumes  that  appellant  was  negligent  and  only  submits 
to  the  Jury  the  question  as  to  whether  or  not  such  negli- 
gence was  the  proximate  cause  of  the  death  of  Lewis. 

As  the  record  in  this  case  was  made  the  court  did 
not  err  in  excluding  evidence  of  the  alleged  settlement 
of  appellee  with  the  telephone  company.  The  compet- 
ency of  evidence  to  go  to  the  Jury  is  a  question  for  tne 
court  and  it  would  have  been  proper  for  appellant  to 
have  examined  witnesses  as  to  the  terms  of  the  alleged 
settlement  out  of  the  presence  of  the  Jury  for  the  pur- 
pose of  determining  the  competency.  If  the  telephone 
company  paid  money  for  a  covenant  not  to  sue  then  evi- 
dence as  to  the  amount  paid  was  clearly  incompetent. 

For  the  error  in  giving  instructions  the  judgment  is 
reversed  and  the  cause  remanded.  ' 
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General  No.  746|  /       Agenda  No.  51 

April  Term  A.  Dyi922 

Tftjmas  Oseland^ppellee 

Wabash  iailwayG^mpany.Appell^t  £?   fl.  r^^ 

Apleal  fe^  Christian.       /^^    ^     l»ii«     Q^    f 

HEARD,  J. 

This  is  an  action  on  the  case  for  damages  for  per- 
sonal injuries  sustained  by  appellee,  Thomas  Oseland,  be- 
cause of  the  alleged  negligence  of  the  appellant,  Wabash 
Railway  Company,  on  the  13th  day  of  May,  1920,  by  the 
plaintiff  falling  into  a  hole  in  the  side  walk  at  the  inter- 
section of  a  public  street  of  the  village  of  Stonington  and 
appellant's  right  of  way.  The  trial  of  the  cause  resulted 
in  a  judgment  for  $1575.00  and  costs  in  favor  of  appellee 
from  which  judgment  this  appeal  has  been  taken. 

The  amended  declaration  contained  three  counts 
making  the  allegations  usual  in  similar  cases. 

To  this  declaration  a  plea  of  the  general  issue  was 
filed  and  a  special  plea  that  the  plaintiff  was  barred  from 
his  action  because  at  the  time  the  said  street  was  laid 
out  by  the  Village  of  Stonin'-ton  over  the  right  of  way 
of  the  defendant  company,  the  said    defendant  and  the 
said  Village  of  Stonington  entered  into  a  written  contract 
which  was  set  forth  in  the  plea,  that  in  consideration  that 
the  Village  of  Stonington  desired  to  open  the  said  street 
over  the  right  of  way  of  said  railroad  company,  that  the 
said  Village  would  pay  to  the  said  defendant  the  sum  of 
$12.50,  being  the  cost  of  placing  the  side  walk  between 
the  tracks  of  the  defendant,  and  that    the  said  village 
would  construct  and  forever  maintain  the  approaches  to 
said  tracks  and  all  necessary  side  walks  upon  said  street 
over  said  railroad  property;  also  that  said  Village  agreed 
to  abandon  proceedings  for  the  opening  of  another  street 
for  the  period  of  five    years  and  until  the    necessity  of 
said  village  had  become  greater;  that  in     consideration 
thereof  the  defendant  company  granted  to  the  village  a 
right  of  way  over  the  said  tracks  to    be  kept  open  and 
maintained  as  a  thoroughfare,  which  contract 
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in  full  force  and  effect  relieved  the  defendant  from 
maintaining  or  keeping  in  repair  the  said  approaches  to 
the  said  crossing;  and  that  by  reason  thereof  defendant 
was  not  liable  for  faihng  so  to  do. 

To  this  plea  a  demurrer  was  sustained.  Appellant 
stood  by  its  special  plea  and  contends  that  the  court  er- 
red in  sustaining  the  demurrer. 

Section  62,  Chapter  114  of  Smiths  Revised  Statute 
of  Illinois,  provides:  "Hereafter  at  all  of  the  railroad 
crossings  of  highways  and  streets  in  the  State  the  sever- 
al railroad  corporations  in  this  State  shall  construct  and 
maintain  said  crossings  and  the  approaches  thereto,  with- 
in their  respective  right  of  way,  so  that  at  all  times  they 
shall  be  safe  as  to  persons  and  property." 

In  Illinois  Central  Railroad  vs.  Stuart,  130  111.  App. 
197,  it  was  said:  "The  statute,  in  expressed  terms;  im 
poses  the  duty  upon  the  railroad  corporations  to  con- 
struct and  maintain  at  all  railroad  crossings  of  highways 
and  streets  in  this  state,  crossings  and  approaches  there- 
to within  their  respective  rights  of  way  of  such  railroau 
corporations  so  that  at  all  times  such  crossings  and  the 
approaches  thereto  shall  be  safe  as  to  persons  and  prop- 
erty. This  duty  so  imposed  upon  railroad  corporations 
cannot  be  delegated  by  them  so  as  to  enable  them  to 
escape  liability  to  a  person  injured  where  there  has  been 
a  failure  to  perform  such  duty." 

The  contract  in  question  was  only  between  appellant 
and  the  Village  of  Stonington  and  in  no  way  affected  the 
rights  of  appellee  as  against  either  party.  The  demur- 
rer was  properly  sustained. 

At  the  request  of  appellee  the  court  instructed  the 
jury  as  follows: — 

1.  "The  court  instructs  the  jury  that  under  the 
statute  it  is  the  duty  of  the  defendant  to  construct  and 
maintain  crossings  and  approaches  thereto  at  highwajs 
and  streets  in  this  state  within  its  right  of  way  so  that 
at  all  times  they  shall  be  safe  as  to  persons  and  property." 

2.  "The  court  instructs  the  jury  that  it  is  the  duty 
of  the  defendant  to  construct  and  maintain  crossings  and 
approaches  thereto 
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within_  its  respective  right  of  way  so  that  at  all  times 
they  should  be  safe  as  to  persons  and  property,  and  u 
you  believe  from  the  evidence  that  the  crossing  in  ques- 
tion was  upon  the  right  of  way  of  the  defendant^  and 
that  it  failed  to  use  reasonable  care  to  construct  and 
maintain  said  crossing  and  the  approaches  thereto  so  as 
it  would  be  safe  as  to  the  persons  and  property,  and  as 
a  result  thereof,  the  plaintiff  while  passing  over  the 
same,  exercising  due  care  and  caution  for  his  own  safety, 
if  the  evidence  shows  he  was  exercising  due  care  for  his 
own  safety,  was  thrown  to  the  ground  and  injured  and 
sustained  damage  as  a  result  thereof,  then  you  should 
find  the  issues  for  the  olaintiff  and  assess  his  damages 
in  such  an  amount  as  you  beheve  under  the  evidence  he 
is  entitled  to." 

Appellant  contends  that  railroad  companies  are  not 
insurers  of  the  safety  of  their  crossing,  but  are  only 
bound  to  exercise  reasonable  care  in  the  construction 
and  maintenance  of  the  same  and  that  therefore  the  in- 
structions in  ques+^jon  did  not  correctly  state  appellant's 
duty  under  the  law. 

The  portion  of  the  instruction  of  which  complaint  is  _ 
mad,e  is  in  the  next  language  of  the  Statute  prescribing 
appellant's  duty.  By  the  constitution  of  the  State  of 
Illinois,  the  law  making  power  is  vested  solely  in  the 
legislature  and  a  court  has  no  right  to  vary,  modify;  al- 
ter or  abolish  a  constitutional  law  when  properly  enacted 
by  the  legislature. 

While  in  a  few  isolated  cases,  courts  have  perhaps 
inadvertently  condemmed  instructions  given  in  the  lan- 
guage of  the  Statute,  iiritin1i1ji  V  i  In  Vill.  ""1  ttl 
aa?,  the  duty  resting  upon  the  court  in  the  matter  of  the 
giving  of  instructions  to  the  jury,  is  to  lay  down  the  lav-/' 
upon  this  particular  question  involved  as  it  exists  in  this 
State,  and  it  has  long  been  the  settled  law  of  this  state 
that  "When  an  instruction  is  given  in  the  language  of  the 
Statute  it  must  be  regarded  as  sufficient,  because  laying 
down  the  law  in  the  words  of  the  law  itself  ought  not  to 
be  pronounced  to  be  error."  Mt.  Olive  and  Staunton  Coal 
Company  vs.  Rademaker,  190  111.  538;  Donk  Bros.  Coal  & 
Coke  Co.    v.  Peton    192  111.  41;    Kellyville    Coal  Co.    v. 
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Stine,  217  111.  516;  Mertens  v.  Southern  Coal  Co.  235  111. 
540. 

It  is  contended  by  appellee  that  the  judgment  is  ex- 
cessive. Appellee  introduced  evidence  tending  to  show 
that  the  use  of  appellee's  left  arm  had  been  permanent- 
ly impaired  by  reason  of  the  accident.  The  assessment 
of  damages  is  pecularily  the  province  of  the  jury  and  in 
this  state  of  the  record  we  should  not  be  justified  in  dis- 
turbing the  finding  of  the  jury. 

The  judgment  is  affirmed. 
Page  4 


<^ 


/ 


u 


^: 


A 

/' 


General  No.  7472  /         Agenda  No.  42 

•      April  Term  A.  JT  1922 
H.  K.  Parker, 'Appellee 

Arthur  Maton  ancLAnton  Berger,  Appellants 

Apgeaftrom  Montgomery.  /-^ 

HEARD,  J.  22  7     I-^*     ^^^ 

This  is  an  appeal  from  a  judgment  for  $60  and  cosLs 
in  favor  of  appellee  against  appellants  in  an  action  of 
debt  on  an  attachment  bond  executed  by  appellant  Maton 
as  principal,  and  appellant  Berger  as  surety  in  an  at- 
tachment suit  brought  by  Maton  against  appellee  before 
a  Justice  of  the  Peace.  The  attachment  writ  was  quash- 
ed by  the  Justice  of  the  Peace  and  the  proceeding  ter- 
minated  in  appellee's  favor.  Appellee  then  brought  this 
suit  upon  the  attachment  bond. 

There  were  three  counts  in  appellee's  declaration  but 
the  bond  was  not  set  out  therein  in  haec  verba  and  no 
copy  of  the  bond  was  filed  with  the  declaration.  Appel- 
lants craved  oyer  of  the  writing  mentioned  in  the  declar- 
ation which  was  granted  and  the  instrument  was  there- 
upon read  and  became  a  part  of  the  record. 

After  an  amendment  had  been  made  and  a  demur- 
rer had  been  overruled  to  the  amended  declaration  ap- 
pellants filed  seven  pleas.  The  first  plea  was  nil  debii. 
The  second  was  non  est  factum.  The  third  was  a  plea 
of  non  damnificatus.  The  fourth  and  fifth  were  pleas 
of  performance.  The  sixth  was  a  plea  of  set  off,  alleg- 
ing that  plaintiff  was  a  non  resident  of  the  State  of  Illi- 
nois and  setting  up  a  claim  for  unliquidated  damages 
claimed  to  be  due  from  appellee  to  Maton.  The  seventh 
was  also  a  plea  of  set  off.  A  demurrer  was  sustained  to 
the  first,  third,  sixth  and  seventh  pleas.  Appellantb 
stood  by  their  pleas  to  which  demurrer  had  bene  sustam- 
ed  and  issues  were  then  made  up  and  the  cause  proceed- 
ed to  trial  with  the  result  aforesaid. 

Much  space  is  devoted  in  appellant's  brief  and  ar- 
gument 
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ed  and  admitted  in  evidence  and  the  bond  described  in 
the  declaration.  No  variance  is  pointed  out  between  the 
bond  admitted  in  evidence  and  the  writing  which  became 
a  part  of  the  pleading  after  oyer. 

The  court  did  not  err  in  admitting  the  bond  in  evi- 
dence. 

It  is  contended  by  appellant  that  the  court  erred  m 
sustaining  the  demurrer  to  appellant's  pleas.  A  plea  xo 
be  good  must  raise  a  direct  issue  with  the  facts  set  up  in 
the  declaration  or  confess  and  avoid  them.  In  an  act- 
ion of  debt  upon  an  attachment  bond  a  plea  of  nil  debit 
does  neither  and  is  not  a  good  plea.  Mix  vs.  People  86 
111.  329.  'Neither  was  a  plea  of  non  damnificaius  good  m 
this  case.  In  McClure  vs.  Erwin  3  Con.  332  it  was  said. 
"The  plea  should  go  to  the  right  of  action  and  not  to  the 
question  of  damages.  The  plaintiff,  so  far  as  it  depends 
upon  the  pleadings,  shows  his  right  to  recover  by  setting 
forth  the  bond  with  its  condition,  and  alleging  a  breach 
of  that  condition,  either  general  or  special,  as  the  case 
may  require.  If  the  defendant  by  his  plea  admits  that 
the  condition  has  been  broken,  he  concedes  the  plaintiff's 
right  to  recover,  and  by  not  denying  the  breach  assigned, 
but  instead  of  doing  this,  interposing  the  general  plea  of 
non  damnificatus,  he,  in  effect,  admits  the  breach."  It 
has  been  so  frequently  held  that  unliquidated  damages 
cannot  be  set  off  in  an  action  of  this  kind  that  no  citation 
of  authorties  is  necessary.  The  court  did  not  err  in  sus- 
taining the  demurrer  to  the  pleas  in  question. 

It  is  claimed  by  appellants  that  the  damages  allowed 
appellee  were  excessive.  There  is  evidence  in  the  record 
which  amply  sustained  the  judgment  if  credit  were  given 
it  by  the  Jury.  The  Jury  having  given  credence  to  sucii 
evidence  we  would  not  be  justified  in  disturbing  their 
finding. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 
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A.  if  Brown,  et  al,  Appellants 

vs. 

H.  J^Fouts,  Co.,  Treas.,  et  al..  Appellees 

Apl^^^Hrom  Circuit  Court  Fulton  County,  Illinois. 


HEARD,  J. 


Appellants  filed  their  bill  in  chancery 
Court  of  Fulton  County,  settin<?  up  the  pretended  organ- 
ization of  Community  High  School  District  No.  281  in  tne 
counties  of  Fulton,  Schuyler  and  McDonough;  that  cer- 
tain appellees  were  holding  and  executing  without  any 
authority  of  law  the  pretended  offices  of  members  of 
the  Board  of  Education  of  said  district;  that  the  said 
pretended  members  of  the  Board  of  Education  of  the 
said  Community  High  School  District  No.  281  attempted 
as  such  Board  to  make  a  levy  of  taxes  for  and  on  behalf 
of  said  supposed  Community  High  School  District  No. 
281,  and  filed  their  certificates  of  levy  with  the  respect- 
ive County  Clerks  of  the  Counties  of  Fulton,  McDonough 
and  Schuyler  aforesaid  against  the  respective  propertie:b 
of  these  com.plainants  in  said  Counties  within  the  terri- 
tory of  the  said  supposed  Community  High  School  Dis- 
trict; and  which  said  clerks  have  extended  said  levies 
against  the  properties  of  complainants  upon  the  tax 
books  of  said  Counties;  that  complainants  have  refused 
to  pay  said  taxes  levied  and  assessed  as  aforesaid,  on  be- 
half of  said  District  No.  281,  for  the  reason  that  said 
Community  High  School  District  was  never  legally  or- 
ganized and  that  there  were  no  persons  legally  author- 
ized to  make  such  levies;  that  the  i-espective  County  Col- 
lectors of  said  Counties  are  now  endeavoring  to  enforce 
the  collection  of  said  taxes  from  complainants,  respect- 
ively, and  have  made  applications  to  the  respective 
County  Courts  of  said  Counties  for  judgments,  as  provid- 
ed by  law  for  the  collection  of  unpaid  taxes,  and  cost? 
and  interests;  that  complainants  have  in  said  courts  filed 
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their  objections  to  said  applications  for  judgments  for 
said  Communtiy  High  School  taxes,  giving  reasons  for 
said  objections  that  said  Community  High  School  Dis- 
trict was  never  legally  organized,  and  that  there  was  no 
one  legally  authorized  to  levy  said  Community  High 
School  tax; 

that  the  said  respective  County  Courts  hold  thai 
said  objections  are  ineffectual  to  stay  the  collections  oi 
said  taxes,  and  that  said  Courts  can  not  undertake  to 
investigate  the  validity  of  the  authority  of  said  Board  of 
Education  to  levy  such  taxes; 

that  the  said  respective  County  Collectors  of  said 
Counties  are  now  threatening  to  sell  the  lands  of  com- 
plainants to  enforce  the  collection  of  said  taxes,  and  will 
begin  such  sales  on  June  12,  1922,  in  pursuance  of  a'l- 
vertisements  published  by  them  for  such  purposes,  un- 
less restrained  by  the  Court;  that  quo  warranto  pro- 
ceedings are  now  pending  in  the  Circuit  Court  of  Fulton 
County  to  test  the  validity  of  the  organization  of  saia 
district; 

The  prayer  of  the  bill  was  that  H.  L.  Fouts,  County 
Treasurer  and  County  Collector  of  Fulton  County,  James 
A.  Barclay,  County  Treasurer  and  County  Collector  of 
McDonough  County,  Illinois,  C.  W.  Worthington,  County 
Treasurer  and  County  Collector  of  Schuyler  County,  Illi- 
nois, and  the  Board  of  Education  of  Community  High 
School  District  No.  281,  in  the  Counties  of  Fulton,  Mc- 
Donough and  Schuyler,  Illinois,  P.  R.  Johnstonj  F.  0. 
Holmberg,  Marion  Young,  Elmer  Onion  and  L.  K.  Mc- 
Fadden,  members  of  the  Board  of  Education  of  Com- 
munity High  School  District  No.  281  in  the  Counties  of 
Fulton,  McDonough  and  Schuyler,  Illinois,  their  attor- 
neys, solicitors,  agents  and  servants,  and  each  of  them? 
may  be  restrained  by  an  order  and  injunction  of  the 
Court  from  collecting  or  attempting  to  collect  or  from 
proceeding  in  any  manner  to  enforce  the  collection  or 
payments  of  the  said  taxes  for  said  Community  High 
School  District  No.  281  in  the  said  Counties  of  Fulton, 
McDonough  and  Schuyler  until  the  further  order  of  the 
Court, 
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and  that  said  tax  for  the  said  Community  High 
School  District  No.  281  may  be  held  and  declared  to  be 
illegal  and  levied  and  assessed  without  authority  of  law 
and  of  no  force  and  effect,  and  that  said  complainants 
may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require,  etc. 

A  temporary  injunction  was  granted  by  the  Master 
in  Chancery.  A  motion  was  filed  by  appellees  to  dissolve 
the  injunction  for  want  of  equity  upon  the  face  of  the 
bill.  This  motion  coming  on  to  be  heard  by  the  Court 
the  injunction  was  dissolved  and  the  bill  dismissed  for 
want  of  equity  at  appellant's  costs,  by  decree  of  the 
Court  from  which  decree  an  appeal  was  taken  to  this 
Court. 

In  People  vs.  Holton,  298  111.  225  the  rule  is  laid 
doAATi  that  "The  question  of  revenue  is  involved  when 
some  recognized  authority  of  the  state  or  some  municip- 
ality authorized  by  law  to  assess  and  collect  taxes  is  at- 
tempting to  proceed,  under  law,  to  collect  the  same?  and 
questions  arise  between  it  and  those  of  whom  taxes  are 
demanded." 

In  Sec.  118,  Chap.  110,  Smith's  Rev.  State  of  III,  it 
is  provided  that  appeals  from  Circuit  Courts  in  all  cases 
relating  to  revenue  shall  be  taken  directly  to  the  Su- 
preme Court.  This  case  being  one  relating  to  revenue, 
the  appeal  should  have  been  taken  to  the  Supreme  Coui't 
instead  of  this  Court,  and  the  cause  is  ordered  transfer- 
red to  the  Supreme  Court. 
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